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OF 


CASES 


ARGUED  Sc  DETERMINED  18S0. 

IM   THE 

HIGH  COURT  OF  CHANCERY, 

Commendng  in  the  Stttingi  before 

EASTER    TERM, 

1  Gao.  IV.  1880. 


Betweoi    Masquis    CHOLMONDELEY   and    tlie       Rotu. 
HoKouHABLE  ANN  SEYMOUR  DAMEB,  u'^,^^9,\*\ 

PLAimnvrs.  •{"*''.«• 
Aug,  8.  i« 

And  LoiiB  CLINTON,  FRANCIS  DRAKE,  AM- 
BROSE ST.  JOHN,  JOHN  INGLETT  FOR- 
TESCUE,  Sir  LAWRENCE  PALK  (deceased),    ' 
Sir  JAMES  AFFLECK,  JOHN  SAWYER,  and  • 
WILLIAM  SEYMOUR,        «        Defendants. 

AND--     •  •    ■•      •    •    '■•5^-' 

Between  the  same  I'laintH&, 

And    Sir  LAWRENCE.  VAUGHAN  PALK  (an 
Infimt),  Dame  DOROTHY  ELIZABETH  PALK, 
.      .      Sib  THOMAS  TYRWHITT,  and  Uie  Earl  of  , 
^^j^SHAFTESBURY,        -         -  Defendants. 

A  FTER  the  original  hearing  of  this  Cause,  reported  ^  in  a  con* 

^**  in  2  Mer.  p.  17.1.,  A  case  was  sent  for  the  opinion  ^^^^n- 

of  the  Judges  of  the  Court  of  King's  Bench*  in  which  that  he  was 
_,        __                                 ^  jt      J  t      desirous  that 
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1820. 


Marquit 
Cholmon- 

DXLBT 

Lord 

CUKTOV. 


for  \iii  BeftkidAnts. 
2  Bam.  4r  ^^«  625. 


Ttd  toj^iiitB  ate  nqpbttfafl  in 


the  question  was,  whether  Robert  George  William  Tre^ 
fusis,  afterwaftk  Lord  tlhiiin,  ttid  ftther  of  the  Defend- 
ant Lord  Clinton^  took  any  estate  under  the  deed  of  the 
2d  day  o(  August  1781. 

The  case  was  twice  argued  in  the  Court  of  King's 

deriralfrom     Bench;  first  by  Mr.  Sichardson  tat  th6  Plaintiffi,  and 

fam^v^diould  Ml.  Preston    for  the  Defendants;  and  afterwards  by 

wmaininthe    Mr.  S^bdwB  for  the  Plaintiffs,  and  Mr.  Serjeant  C(7p/g/ 
nmilv  ana 
blood  of  5.  JR., 
bit  maternal 
|;randfiEithef', 
ID  consider- 
ation of  bis 
natural  love 
and  auction 
to  bis  re- 
lations, the 
beirs  of  S,  S,, 
and  to  tbe  in- 
tent that  the 
said  estates 
might  c<^- 
tibiieii^th^ 
ftmlW  And 
blood  df  fm 

late  motheTy  ..^  .  .  i     , 

on  the  side  of  posing  a  different  construction  might  be  put  upon  those 

^tl^^^dT^'       words  in  a  deed,  and  Uiat  they  mignt  be  held  to  desig- 

theuseof  him-  some  other  persons,  in  order  to  carry  into  effect  a  inani- 

remi^der  to    ^^  intention  on  the  part  of  the  settlor,  yet  we  do  not 

the  heirs  of  collect  with  certainty  fi*oni  the  language  of  the  deed,  what 
his  body;  for 

default  of  such  issue  as  he  should  appoint,  and  for  default  of  appointment  to  the 
ule  of  the  right  heirs  of  S.  R,,  with  a  power  of  revocation  and  new  appointment. 
The  ultimate  remainder  is  contingetU^  and  will  vest  in  the  person  who  nappens  to 
be  the  right  heir  of  S,  R.,  at  the  expiration  of  the  estates  previously  limited. 

An  estate  subject  to  a  mortgage  m  fee,  being  in  settlement  with  an  ultimate  limit- 
ation to  the  right  heirs  of  S»  R. ;  il.,  on  the  expiration  of  the  previous  estate,  enters 
claiming  to  be  entitled  under  the  limitation,  and  he,  and  aflcr  his  death  bis  son,  con- 
tinue in  quiet  possession,  paving  interest  on  the  mortgage,  for  20  years.  Tbe  devisee 
of  the  person  really  entitled  under  the  limitation  is  barred  by  the  length  of  time. 

In  a  suit  concerning  the  biheritance  of  a  crust  estate,  settled  on  Barbn  C.  fdV  life, 
and  after  remainders  to  his  unborn  children,  upon  the  person  who  sbonld  then  be 
entitled  to  claim  as  Baron  C  in  tail;  with  an  ultimate  remainder  to  the  present 
Baron  C,  in  fee ;  the  person  presumptively  entitled  to  the  barony,  although  no 
person  entitied  to  a  prior  estate  of  inheritance  is  before  the  Court,  is  not  a  neces- 
itay  party. 

Two  estates  being  mortgaged  together,  on  tbe  de&th  of  the  mortgagee,  the  equity 
of  redemption  of  the  Okie  devolves  on  A.,  that  of  the  Othelr6n  Br,  j!7,n  anecessaiy 
^y  toti  Ml  l^  ^/or  a  redemftion* 


The  following  certiBldtiite&  ^A  iH^t  ligr  the  Judges. 

<*  This  case  has  been  argued  before  ns  by  counsel ;  and 
considering  that  the  words  '^  the  right  heirs  of  Samuel 
BjoiUe^^  are  words  <&  plSfii  IBS  WlU-known  import,  and 
according  to  that  import  must  denote  George  Earl  of 
tyrfbrd  the  i^ttfor,  we  ^link  that  Robert  George  ffWiam 
Trejiish^  afterwknfe  Lord  Ctintoftj  t6ok  no  estate  under 
die  said  indenture  of  the  2d  of  August  1781.     Supr 
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«dier  penoQ  the  settkHr  iatended  to  desigiiate  by  thooe       IStO. 
wMb.  «  C.  Abbott. 

<<  G.  S.  H0I.BOT9. 


^  Tbk  OMe  iM  been  twice  arguedi  And  eonsideYixig 
that  it  if^pears  by  tlie  indeoture  of  the  9d  of  A$tgmt 
1781,  that  the  said  G^org^  Earl  of  Qr;/^,^  JkiMgw  himidf 
to  be  the  then  heir  of  Samuel  RoUe:  considering  also 
that  during  the  life  of  the  said  George  Earl  of  Or/br4^  or 
ao  long  OS  there  should  be  aoy  issue  of  hvs  body^  Ap 
parson  could  legally  come  within  the  descriptkm  «f 
j%ht  heir  of  Samtd  BMe  but  O^e  said  George  Jm\^ 
Orford^  and  his  issne^  who  were  of  the  united  Moe  of 
Wal^ok  and  JBofl^,  and  were  aJao  pronded  tbr  j^y  the 
estate  taiJI^  oreated  by  the  indeoture ;  eon^dering  also 
that  it  ajjpears  plainly,  by  that  iodentuff^  that  d»a  cMd 
G€org£  Earl  of  (kfard  meant  to  provide  fi>r  the  mp&nk^ 
line  of  BoMie^  that  no  pereon  of  that  separalto  Um  ^^mW 
come  within  the  deso^ion  ef  ri^^t  h^  of  S^m^ 
MoUe,  till  the  nnited  line  choidd  be  exhausted,  and  |J^ 
%  limltatioB^  by  way  of  remeinder  to  hduos  <Hr  iJrijdwMb 
is  not  nef^ssarily  oonfined  to  audi  persons  as  are  within 
diat  descripCjion  at  the  time  liie  lin»itiition  is  crested;  J 
an  of  opinion  that  the  fiS&sl  of  the  iftdentnre  qf  the  {Id 
JugUMi  1781)  WAS  to  vest  in  the  said  George  Eafi  of 
Chfard^  an  estate  in  tail  general^  witfa  rewdnder  {if  he 
should  make  ik>  appointment j  to  such  person  a%  at  the 
expixation  of  the  estate  tail,  should  be  the  nght  heir  of 
SamudMolle  in  fee;  and  consequently  that  the  said 
Bobert  George  William  Trefiim  took  an  estste  in  lee 
under  the  said  indaetuie.  ^  J.  BAYLPfr." 


The  canse  now  came  ott  for  hei^gon  the  equityM^ 
served.  Two  objections  for  want  of  parties  were  taken. 
The  (Uscussion  theygaire  i&setci^  which  took  place  at 

B  a  .  the 


laid 
Guartav. 


1820. 
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the  close  of  the  arguments  for  the  Defendants,  is  for  the 
sake  of  order  inserted  in  this  place.  The  Master  of  the 
Rolls  reserved  h'ls  opinion  on  them  till  the  delivery  of 
his  judgment. 

The  first  objection  was,  that  the  brothers  and  sisters 
of  the  Defendant  Lord  Clinton^  or  the  eldest  brother,  were 
not  made  parties. 

By  indentures  of  the  7th  and  8th  Oceober  1792  (a), 
JB.  G.  W.  Tre/usis^  afterwards  Lord  Clinton^  settled  the 
estates  in  question  to  the  use  of  himself  for  life,  with  re- 
'mainder  (subject  to  a  jointure  and  certain  trust  terms)  to 
the  use  of  his  eldest  son,  R.  C.  St.  John  Trefusis  (the 
Defendant  Lord  Clinton)  for  his  life,  with  remainder  to 
trustees  to  preserve,  &c.  with  remainder  to  the  son  of 
his  (the  Defendant's)  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  the  use  of  his  first  and 
other  daughters  successively  in  tail  male,  with  remainder 
to  the  use  of  the  heirs  of  his  body,  with  other  remainders 
over.  R.  G.  W.  Lord  Clinton  died  in  1797 ;  his  son, 
the  Defendant  Lord  Cliniott^  suffered  recoveries,  and 
by  indentures  dated  the  25th  and  26th  Nooember  1809, 
and  the  15th  and  16th  December  1809,  the  estates  in 
question  were  settled,  subject  to  a  term  of  99  years, 
to  the  lise  and  intent  to  give  efiect  to  the  estate  for 
life  of  the  Defendant  Lord  Clinton^  and  the  other  uses 
and  estates  limited  by  the  indentures  of  the  7th  and  8th 
October  1792,  prior  to  the  estates  thereby  limited  to 
the  Defendant  Lord  Clinton  in  tail;  with  remainder  to 
trustees  in  fee ;  and  it  was  declared,  that  after  the  de- 
termination of  the  life-estate  of  the  Defendant  Lord 
Clinton^  and  the  estates  tail  limited  to  his  sons  and 
daughters,  the  estates  should  be  held  by  the  trustees  for 
a  terln  of  100  years  firom  .the  date  of  the  indentures^ 


(b)  I  i£er,  179< 


deteN 
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defcenninable  on  the  lives  of  several  pereons  therein 
mentioned;  and  after  the  expiration  or  sooner  determin- 
ation of  the  term,  in  trust  for  the  person  who  should  be 
entitled  to  claim  to  be  a  peer  or  peeress  of  the  realm, 
under  the  title  or  dignity  then  possessed  by  the  De- 
fendant Lord  Clinton]  of  Baron  or  Baroness  Clinton^ 
and  to  the  heirs  of  the  body  of  that  person ;  with  re- 
mainder in  trust  for  the  person  answering  the  descrip- 
tion of  heir  of  the  body  of  Samuel  TreJusiSy  Esq.  the 
great-great-grandfiither  of  the  Defendant  Lord  Clinton^ 
and  the  hdrs  of  the  body  of  that  person ;  with  remainder 
in  trust  for  the  Defendant  Iiord  Clinton  in  fee.  llie 
trusts  of  the  term  of  100  years  were  declared  to  be,  to 
permit  the  person  presumptively  entitled  to  the  first 
vested  estate  of  inheritance,  to  receive  the  rents  and  pro- 
fits for  a  term  of  80  years,  if  such  perscm  should  so  long 
live^  so  that  such  person  might  have  a  chattel  interest. 
The  Defendant  Lord  Clinton  had  no  children ;  his  bro- 
ther Mr.  Trefusis  was  the  heir  presumptive  to  th9 
peerage. 


1820. 


Marquis 
Cholmun- 

SSLBT 

o. 

Lord 

Clucton, 


Mr^  Befttfon  and  Mr.  BMce^  in  support  of  the  ob- 
jection. 

The  effect  of  the  settlement  is  to  vest  the  estate  in 
Ix>rd  ClhUofCs  successor  in  the  peerage.  Lord  Clinton 
has  only  a  life-estate,  and  a  remote  remainder.  There 
is  not  any  estate  of  inheritance  before  the  Court  pre- 
cedent to  these  limitations,  and  therefore,  according  to 
the  general  rule,  the  person  who  may  become  entitled 
to  take  under  them,  will  not  be  bound  by  any  decree 
made  in  the  present  state  of  the  pleadings.  If  a  decree 
were  made  now,  and  Lord  Clinton  were  to  die  to- 
morrow, his  brother  would  become  entitled,  and  a  new 
suit  must  be  instituted.  Those  who  may  become 
entitled}  or  at  all  events  Mr,  Trefusis^  the  person  in 
whom  the  property  would  vest,  if  the  previous  estates 
B  3  were 
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I8f0. 


Man|tifi 

J)Bl>tT 


wim  to  determine  lit  this  moment)  should  be  partmu 
That  perBons  having  contingent  interests  must  be  par* 
ties,  aj^pears  from  a  case  reported  in  16  Vin.  Ab.  255* 
pU  64*5  and  in  12  Mod.  060*5  where  there  was  a  devise 
of  land  in  trust  for  two  young  ladies,  and  if  they  died 
withiti  age^  and  before  marriage,  remainder  over.  They 
brought  a  bill  for  the  execution  of  the  trusts,  and  it 
"wik  dismissed  for  want  of  making  the  remainder-man 
a  part^r.  The  interest  of  Lord  CKnttrtCs  brothers  and 
sisters  are  possibilities.  The  only  question  is,  have 
they  such  interests  as  the  Court  can  bind  by  decree  ? 
either  of  them  might  levy  a  fine,  which,  in  the  event 
of  the  limitation  vesting  in  him,  would  bind  him  and 
his  issue  by  estoppel.  In  the  same  manner  they  would 
be  bound  by  die  deciiee^  and  dia^re  they  ought  to  be 
lAdUded  in  the  sttit» 


Mh  ShaAoMM  and  Mr»  Sugien  on  tlie  odier  sidis. 

If  there  be  a  person  named,  who  has  a  contingent 
estate  limited  to  him,  which  may  take  effect  prior  to 
the  vesting  of  the  first  estate  of  inheritance,  he  ought 
to  be  a  party  to  any  bill  that  seeks  to  bind  the  inhe- 
ritance. But  when  the  limitation  is  to  an  unascer- 
tained parson,  described  only  as  being  of  a  dass  that 
may  be  innumerable,  it  is  not  necessary  to  make  them 
paities;  in  most  ca^es  it  would  not  be  possible.  If 
it  was  a  gift  to  all  tiie  peers  of  England  at  a  ceitain 
period)  'who  would  be  the  proper  paxties  to  a  bill  P  It  is 
ISce  ^  ^^mtatton  tb  die  lieirs  of  a  livaig  person.  Even 
if  afi  the  persons  capable  of  taking  at  the  time  be  in-- 
duded,  that  wSfl  be  of  no  avail,  for  yon  cannot  km 
ceitain  that  yon  have  before  tiie  Court  liim  who  will  be 
u)tima!feety  entided;  he  may  not  yet  be  in  esse.  A 
tenant  in  tail  is  made  a  party  to  ^iefend  those  vAo  stand 
behind iiim,  as  weU  ta  his  own  interest;  and  tbeynm 
dM'cffore  4)oond  by  lihe  deovee  against  hiin.    Sot  itat 

cannot 


M,Ai   1^     U. 


TM  sec^dftd  otgectiiin  was,  tbat  tb^  persar»  (Rititlfd 
to  t|v»  leq^ii^  flf  redempdim  <^  ^rtoin  /sstetes,  fqmwijf 
belonging  to  George  Lord  Orford^  in  the  county  /of 
Dorset,  and  which  were  included  with  the  estates  in 
questi<w  m  tkft  e#»s^  in  ^e  raQplgag^  a^e  in  J»85 
to  Sir  E.  Hughes^  were  not  pade  parties. 

Mr.  Longley  in  support  of  the  objection. 

George  JLonJ  Oj/ord  was  possessed  of  est^  iji  Jhe 
counties  of  i?.^T«7n  l|^  ComVOfiUy  and  of  ,o^er$  in  tl)e 
cgiip^  pf  Dorset f  Tb^^  fonP«r>  which  ha4  d^cendecj  tq 
^  ^o^  the  BoUe  f^fpHy^  were  cgjooip^isef^  |n  t)}^  4^ 

(c)  1  A  J?/ar.  80.  (f)  f  ^aide  #  5lfA  165. 

B4  of 


GuNmv. 


cmiiQ(  bfi  ibe  ca^  here,  ai;  t^^f^  P^=»qna  p)ai«|  h^%)       1880. 
pwdCTtlji  mi  paay  npver  ^copie  eiitiM*    Bf M4Wj      itoiik 
th(ur  rights  #ipe  not  sucpe^siv#.    Contiqgffit  rm^4esi9     Ghouiov< 
wbf^  Urn  p^i^^p  to  t^e  is  §fiperta|ped,  are  ^evis§l4e.       "^* 
Bfie  ¥.  J^^.  (fj)     B|it  th^  ciHitr^  b^  ^)(^  lat^y      J^^ 
dmdfid  in  tbo  Ki^s  Baicb»  w)iera  th^  p^rs^  IS  m^i 
certgip.    Do^  i2.  palim  y,  Tc^iit^pii.  (d)    Ifi  thie  c^sp 
ip  rHi0r>  th0r§  w»s  an  »e«utQ^  ^yif^  tP  an  iskiiiyU: 
doul  who  was  ia#me().      I^eris  |))«re  is  a  FQ^^gei^^ 
mpmAsftPft  person  not  ascertainiBd:  0)e  cQnf;«qi|§||«^ 
ifo  tbA(  th^  fee  results  to  Xfprd  Plinfini  |n  (be  pi^fi^tfq^ej 
ai^  w^  k^je^  tbef^fih  pow  befer$»  ^  CpRrf  ^ft  per*. 
sfin  entitled  to  li^  iab^rit^nc^, 

Mr.  Jfewy^,  m  r^ly,  pljgenred,  t^ftt  th«  gg^  19 
Vin^  W94  decided  #(  a  timr  when  pft^tipgKgt  jntfF^ 
wefe  ^eld  Rpt  (x)  b«  dayis^Ie.  It  could  pot,  th^r^^Fih 
hepf  §ny  CRm^mw^  P^  reftr«M»  tP  th|iflB#|ti(» 
qfftfiTtie^  whether  tb#  int(er«t  w««  PF  1^  m»t  capghfn 
of  bfeingideyiBed. 
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t>f  August  1781 ;  the  latter  were  settled  by  otiier  deeds, 
dated  in  September  in  the  same  year.  The  estates  in  all 
the  three  counties  were  included  in  the  mortgage  to  Sir 
Edward  Hughes.  Afterwards,  on  the  ^ealh  of  George 
Lord  Orfbrd^  the  Dorsetshire  estates  passed  to  his  unde, 
Horace  Lord  Orford^  and  have  since  continued  in  the 
Walpole  fiunily ;  the  others  form  the  sutgect  of  the  pre- 
sent suit.  The  bill  seeks  a  redemption  of  the  mortgage; 
the  mortgage  rides  over  both  estates,  and  therefore  the 
owners  of  both  are  interested  in  the  account,  and  must 
be  parties  to  it.  If  they  redeem  at  all,  they  must  redeem 
the  whole,  and  the  practice  is,  in  redeeming  prior  incum- 
brances, to  have  the  mortgagoni  before  the  Court  They 
are  claiming  the  legal  estate  of  Mr.  Drake^  who  is  liable 
to  be  called  upon  for  the  same  purpose  by  the  owners  of 
the  Dorsetshire  estates;  those  claims  ought  to  be. ad- 
justed in  one  suit.  These  points  were  decided  by  the 
late  Master  of  the  Rolls,  in  Palk  v.  Clinton^  (a)  a  case 
arising  upon  the  same  estates.  There  Sir  L.  Pali,  who 
had  the  second  mortgage  on  the  Devon  and  Comwatt 
estates,  desired  to  redeem  the  mortgage  that  is  now 
vested  in  Drake  ^  but  as  that  mortgage  included  the 
I  Dorset  estate  also,  it  was  held  that  the  own^r  of  that 
estate  must  be  a  party,  upon  the  ground  of  his  being  in- 
terested in  the  account ;  a  reason  which  equally  applies 
here. 


Mr.  Shadwell  and  Mr.  Sugden  on  the  other  side. 

The  bill  only  prays  a  redemption  of  the  Devon  and 
Comwall  estates;  it  prays  a  conveyance  of  the  said 
mortgaged  hereditaments,  which  refers  only  to  those 
estates ;  for  there  is  not  any  statement  in  the  bill  that 
Lord  Or/brd  had  any  proper^  in  the  county  of  Dorset ; 
it  only  appears  by  some  general  words  contfuned  in  the 
Statement  of  the  mortgage  deed  of  1785.    The  suit  is 


{a)  IS  Yet,  48. 


confined 


CASES  IN  CHANCERY, 


confined  to  die  Devon  and  ConvwaU  estates;  and  if  the 
account  be  taken^  it  will  settle  every  question  between 
the  Plaintiffi  and  Defendants.  Polk  v.  Clinton  was  vefy 
diflbrent.  The  bill  was  by  a  subsequent  incumbrancer, 
and  sought  to  compel  payment  by  means  of  a  sale ;  that 
part  of  the  prayer  was  abandoned,  and  then  it  was  de- 
sired to  have  a  redemption  of  the  whole,  which  would 
have  given  the  plaintiff  a  right  to  a  foreclosure  agamst 
Mr.  Walpcie.  The  Master  of  the  Rolls  says,  '«  The 
Haintiff  insists  that  he  has  a  right  to  redeem  the  whole 
of  Lady  Hughe^s  mortgage ;  not  only  so  far  as  it  affects 
the  estate  of  Lord  Clintonj  the  Plaintiff's  mortgagor, 
but  also  as  it  affects  the  estate  of  Mr.  WalpoU:'  The 
decision  t  med  on  this;  the  distinction  is,  that  we  do 
not  pray  a  redemption  of  the  whole,  but  only  so  fiur  as 
to  exonerate  the  Devon  and  Comwdl  estates,  {a) 


1830. 


Mr.  ShadweU^  Mr,  Sugden,  and  Mr.  Brent  (in  the 
absence  of  the  Attorney  General)  stated  the  case  for  the 
Plaintiffs,  and  relied  on  the  judgment  pronounced  by 
the  late  Master  of  the  Rolls,  and  the  certificate  of  the 
three  Judges  of  the  Court  of  King's  Bench. 

Mr.  Bell,  Mr.  Healdj  (6)  and  Mr.Pejys  for  the  De- 
fendant Lord  Clinton^ 


{a)  In  Ireion  ▼.  2>m»,  2  Cox^  4S5.  two  estates  were  mortgaged 
for  distinct  debts  to  the  same  person.  The  mortgagor  afterwards 
sold  the  equity  of  redemption  of  one  of  them.  On  a  bill  by  the  pur- 
chaser to  redeem  tliat  estate,  it  was  held,  that  he  must  at  the  same 
time  redeem  the  other;  and  that,  for  that  purpose,  he  must  make 
the  persons  entitled  to  the  equity  of  redemption  of  it  parties. 

{b)  Mr.  Sutler,  who  also  appeared  as  one  of  the  counsel  for  Lord 
Omicn,  having  adopted  a  line  of  reasoning  somewhat  difierent  from 
that  whidi  had  been  hitherto  pursued,  a  separatp  analysis  of  the 
arguments  which  were  wged  by  him  has  been  inserted  and  will  be 
found  in  a  subsequent  page. 

Mr.  Bem/on 
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Cholvon- 
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V. 

Lord 
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Mr.  Benyon  and  Mr.  EUJce  for  the  Dcfeaiwta  Si, 
nhhn  and  Fottemie. 

Mr.  ffoyf,  Mr.  Ifomet  and  Mr«  Langf^  for  t)^  |Pep 
I»esentatiye8  of  Sir  L*  Paii. 

I.  The  first  question  is  on  the  construction  a£  th^ 
limitation  '<  to  the  use  of  the  right  heifa  pf  Samtf^ 
Bdle :  words  sufficiently  distineti  if  we  C|ui  fix  the  period 
to  which  the  description  r^ers.    The  simply  poil^t  is» 
whether  it  designates  the  right  heir  at  the  date  of  the 
deed)  or  at  the  time  of  the  determinfition  of  the  previoi)4 
estates;  it  is  a  question  between  noipaitd^^^''*  Ithn^beqi 
ooQtended  on  the  other  side  that  some  rule  of  law  fix^ 
so  inflexible  an  import  npmi  the  words  '^  right  heirs," 
that  he  who  uses  them  cannot  be  uoilerstpod  to  if\s^ 
any  but  the  right  heir  at  the  time  of  making  the  deed. 
The  cases  cited  in  suf^p^Pt  of  this  position,  are  either 
those  fidling  within  the  rule  in  ShMe^s  case,  which  are 
not  applicable  here;  or  those  of  limitations  to  the  right 
heirs  of  the  grantor,  whidi  standing  unamtrouUed,  leave 
the  old  reversion  in  himself.    They  would  be  similar 
to  the  present,  -if  the  limitations  had  been  to  the  ri^it 
heirs  of  George  Lord  Or/brd;  but  the  limitaticm  is  to 
the  right  heirs  of  another  person.     There  is  a  previous 
limitation  to  the  heirs  of  the  body  of  George  Lord  Or- 
ford:  would  he  afterwards  have  spoken  of  the  heirs  of 
5.  Holle^  if  he  had  meant  the  heirs  of  the  same  person  ? 
When  we  find  that  Lord  Qrford  was  himself  the  rjght 
heir  of  5.  JBo&,  an  apparent  incomdsteacy  is  introduced 
into  the  limitations,  which  can  only  be  reconciled  by 
having  recourse  to  the  recitals. 

In  the  case  cited  firom  Co.  Lit.  86.  b.  {a\  there  were 
no  indicia  of  intention  to  show  die  Court  how  to  deal 


(a)  8  Mer,  884. 


with 
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wifli  the  limitation,  and  therefore  Ae  constmetioii  that 
took  in  the  largest  class  of  heirs  was  adopted.  In  Doe 
d.  Bailey  v.  Pugh  (a),  a  devise  *•  to  my  right  heirs,  my 
son  excepted,"  was  held  void  for  uncertain^ ;  but  it  was 
only  because  there  was  no  clue  to  ascertain  who  the 
testator  intended  to  designate  as  his  right  heirs.  It  was 
not  explained  by  other  parts  of  the  will.  Another  case 
was  cited  in  the  judgment  of  Sir  W»  Grant j  by  the  name 
ot  Seymour  t.  Boreman  [b\  which  seems  to  be  the  same 
as  Seymaur  Bowman V.  Yates  which  is  mentioned  as  a 
case  where  the  Court,  in  construing  a  marriage-settle-' 
ment^  was  enabled  by  virtue  of  the  contract  to  put  an* 
unusual  meaning  on  the  word  ^  heirs  f  but  on  that  point 
it  is  not  entitled  to  much  authority,  for  tliough  a  court 
of  equi^  may  correct  a  deed  according  to  a  previous 
contract,  yet  it  must  construe  it  in  the  same  manner  as 
a  oourt  of  law ;  and  therefore  if  the  PlaintiflP  was  eo- 
titled  en  the  construction  Kji  the  deed,  he  had  a  remedy 
at  law.  But  in  fiict  the  case  rested  on  another  brandi 
of  equitable  jurisdiction,  namely,  confusion  of  bound- 
As  &r  as  it  turned  upon  the  limitation,  it  is  an 


18fO. 


anes. 


autfaori^  in  &vour  of  a  liberal  construction,  and  was 
died  fiir  that  purpose  in  the  former  argument,  (c) 


We  oootend  that  it  is  the  intention,  as  oolleoted  front 
every  part  of  the  deed,  that  is  to  govern  the  constnictioo. 
We  are  not»  because  three  or  four  words  have  a  |:dain 
and  well-known  legal  import,  to  decide  at  once,  exclude 
ing  from  consideration  the  manifestations  of  intentioB  in 


(a)  Feame^  App.  573.    S  Bro.  P.  C.  ed.  Toml  454.    8  Mer.  54S. 

{b)  S  Mer,  547.  The  best  report  of  this  case  is  in  1  Ch.  Ca.  145., 
wltere  it  is  dted  in  aigumeat  in  the  case  of  Davy  v.  Dovi^.  It  Is  idao 
in  Nelson*s  Ch.  Rep.  p.  181.,  (where  the  latter  case  is  givea  under 
the  name  of  Jkury  v,  Dorctf\  and  in  14  Km.  J5.  S44.  The  state- 
meat  ia  I  Ch,Ca.  145.  coiactdes  dosely  with  that  in  the  R^glstef^s 
book.   A.  1659.  fo.af  I.  — A,  ISSO,  fo.  SS6. 

(c)  ai^*S80. 

other 
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other  parts  of  the  instrumeDt.  See  TouchsUme^  p.  86^ 
Dormer  v.  Parkhwrst,  (a)  Doran  v.  Bo$s.  ffi)  Wood" 
cock  v.  Duke  of  -Dorset,  (c)  '  Hodgson  v.  Bussey.  {d ) 
lAde  V.  Grajf.{e)  Spark  v.  Spark.  {/)  Cranmer'^ 
Case^te)  Wright  v.  Kemp.{h)  Waker  v.  Smme.{i) 
Some  of  them,  it  may  be  said,  are  cases  upon  wills ; 
but  so  far  as  this  is  a  question  of  iotentioD,  they 
apply  to  this  case,  and  more  closely,  when  we  consider 
that  this  is  a  conveyance  to  uses,  which  is  entitled  to  a 
less  strict  construction  than  a  common-law  instrument 
Fisher  y.  Wigg.  (*)  Migden  v.  VaUier.  (/)  GoodMe  v. 
Stokes,  (m)  Leigh  ▼.  Brace,  {n)  In  Tapner  v.  Merlott{p\ 
Lord  C.  J.  WiUeSj  though  he  quarrels  with  the  extent  to 
which  the  doctrine  had  been  carried  in  some  of  these 
cases,  fiimishes  an  authority  in  support  of  it :  for  where 
there  was  a  limitation  to  the  use  of  the  heirs  and  as- 
signs of  S.  JP.,  he  thought  that  the  word  <<  assigns*' 
which  in  a  common-law  conveyance  could  have  no 
operation,  might  in  a  deed  to  uses,  in  order  to  effectuate 
the  intent,  confer  upon  S*  F,  a  power  of  appointment. 


The  word  '^  heirs"  may  be  used  to  designate  either  of 
several  classes  of  heirs ;  the  heirs,  whether  general  or 
special,  lineal  or  collateral,  ex  parte  patemd  or  ex  parte 
matemd,  are  included  under  the  same  general  terms.  So 
the  word  "heirs"  does  not  by  itself  imply  a  reference  to 
any  particular  time ;  it  applies  eaually  to  past,  present, 
and  future  heirs ;  and  though  in  general,  when  used 
without  any  thing  else  to  qualify  it,  it  is  considered  to 
mean  the  present  heirs,  that  is  not  from  any  peculiar 


(a)  Wilies.  598.  (b)  S  Bro.  C.  C.  S7.     1  Ve9.jun.  57. 

(c)  3  Bro,  C.  C.  569.  (d)  S  Atk.  89. 

(e)  S  Jones,  114.    S  Lev,  SS3.  (/)  Cro.  Elk.  666. 

Cg)  Dyer,  509.  {h)  5  T.  R.  475.  (i)  Palm.  3S9. 

(*)  1  p.  IV.  14.  (0  a  Vei.  557.     5  Atk.  134. 

(»}  1  WiU.  341.  (II)  Cartk.343.  (o)  WiUeg,  177. 

quali^ 
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quality  of  the  expression,  but  from  the  rule  of  law,  which 
favours  the  vesting  of  estates,  a  rule  that  is  only  to  be 
resorted  to,  when  no  contrary  intention  is  to  be  collected 
fitxn  the  instrument. 

The  cases  where,  under  a  limitation  to  heirs  of  a  par- 
ticular description  by  purchase,  a  person  apparently 
intended  though  not  exactly  answering  both  parts  of  the 
description,  has  been  allowed  to  take,  are  instances  of  a 
departure  from  the  strict  interpretation  of  the  word 
**  heir."  I^bus  v.  Mitford.  (a)  Braam  v.  Barkham.  (i) 
Burtensham  v.  Weston,  {c)  Witts  v.  Palmer,  (d)  Baker  v. 
WalL  (e)  It  is  settled  that  where  a  tenant  in  tail  by  de- 
scent from  his  mother  sufiers  a  recovery,  and  limits  the 
tise  to  himself  and  his  heirs,  the  estate  continues  to  be 
descendible  to  the  heir  ex  parte  matemd^  the  usual  mean- 
ing of  the  word  being  confined  by  construction  of  law, 
in  regard  to  the  nature  of  the  estate.  Boe  v.  Bald' 
noere.  {/)  Martin  v.  Strachan.  {g)  If  in  this  way  the 
meaning  of  the  word  "  heirs"  may  be  restrained  to  a  par- 
ticular class,  why  may  it  not,  when  required  by  the 
intention,  be  held  to  refer  to  the  heirs  at  a  particular 
time. 

If  the  intention,  as  collected  from  other  parts  of  the 
instrument,  is  to  be  consulted  in  the  interpretation  of  this 
limitation,  the  main  question  would  be  decided;  and 
it  was  chiefly  to  ascertain  whether  any  rule  of  law  for- 
bade that  mode  of  construction,  that  the  case  for  the 
opinion  of  the  Court  of  King's  Bench  was  sent  The 
three  learned  Judges  who  have  certified  against  the  claim 
cihord  Clinton,  begin  by  stating  their  opinion,  that  as  the 

(a)  1  VdtOr.  37f .     1  Freem,  SSU  SC9.    sLev.  IS, 

{h)  S  Vem,  729.  (c)  Feame^  App.  570. 

(lO  5  ^«^*  ^^^^         (0  Cited  1  Sira.  41.         (/)  5  T,  R.  104. 

{jd)  lb.  ju    I  Stra.  1119.    lfViii.60.    4Bro.P.C.496. 

words 
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words  of  the  limitadoii  a^e  unambiguous,  and  doiote  die 
settlor  himself  hard  CUtUan  took  no  estate.  Thesy  tlieti 
jHToceed  to  say,  that)  supposing  the  caottBry  of  wbat  is 
settled  in  the  first  part,  the  person  meant  to  be  desi^ 
nated  cannot  be  collected  with  certainty.  The  first  part 
excludes  intention;  in  the  second,  that  position  is  aban- 
don^ ;  and  it  is,  therefore,  impossible  for  the  Court,  firom 
this  certificate,  to  be  informed  whether  the  supposed  rule 
of  law  does  or  does  not  exist.  Considering  this  uncer- 
tainty, and  the  opinion  of  Mr«  Justice  Bayly  on  the 
other  side,  we  submit  that  the  Court  will  not  feel  satia- 
fied  on  this  point  without  taking  the  opinion  of  another 
court  dflaw. 


IL  The  deed  of  1794  was  a  conveyance  by  a  party^ 
entitled  to  an  equitable  fee-simple,  of  all  his  interest,  and 
a  ccmveyance  by  a  party  equitably  entitled  has  in  this 
Court  the  same  e£Pect,  as  if  he  had  been  seized  of  a  coiv 
responding  Ic^gal  estate.  The  introduction  of  trusts. 
Lord  Hardwicke  saiysy  *^  would  not  have  been  endured, 
if  courts  of  equity  had  not  in  general  allowed  diese  trust 
estates  to  have  the  same  consideration  in  point  of  policy 
with  legal  estates,  and  given  the  same  power  to  cestmsque 
trust,  with  respect  to  alienations,  as  if  it  was  an  use 
executed."  (a)  The  conveyance  must,  therefore,  give  to 
Lord  Clinton  the  same  intere0t,  as  if  the  estates  had  been 
legal  chat  is,  it  must  confer  on  liim  whatever  Herace  s 
Lord  Orford  was  possessed  o£  The  mode  in  which  it 
has  been  treated  on  the  oth^  side  would  liave  been  i^ 
plicable,  if  it  had  been  an  ^reement  only,  but  being  a 
deed,  its  legal  construction  and  effect  must  be  fjiven 
to  it 

It  is  argued,  that  the  deed  being  iot  a  particular 
purpose,  its  effect  is  to  be  confined  to  that  purpose;  but 


(a)  IA&.S9U 


the 
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die  olfftet  IB  disclosed  in  the  recitals ;  Horace  Lord 
Orford  executed  it,  because  he  was»  as  he  sAjrs,  satis- 
fied of  the  itatention  of  the  late  £«rL  The  d^osition 
of  Lucas  {a)  proyes^  that  he  kne#  what  that  intentioh 

was, 

(a)  2  Mer.  259*  The  substance  of  this  deposition  was  as 
Follows  :  —  TTiat  the  deponent  was  solicitor  to  George  Lord 
Orford  from  1770  till  his  death,  and  wafe  employed  in  sUflfer- 
ing  recoveries  of  his  estates  in  Deoonshire^  Dorsietshirey  and 
Cormoofi;  he  had  several  conversations  with  the  Earl, 
who^  he  remembered,  asked  him  to  whom  the  estates,  after 
sufferiDg  the  recoveries,  would  go,  if  he  should  die  before 
he  had  made  a  will,  or  some  settlement  of  them ;  when  he 
informed  the  Earl  that  they  would  go  to  his  heir-at-law ; 
upon  which  he  enquired  whether  his  uncle  would  be  entitled 
to  them  (meaning  Sir  Edward  fValpole,  who  was  then  living) ; 
when  the  deponent  answered  that  he  certainly  would,  as  his 
LorM^  wodd  take  a  new  estate  by  virtue  of  the  recoveHeft. 
His  Lordship  Vehiarked,  thalthe  should  never  fbrgive  himself 
if  he  cot  off  tfa^  right  heir,  and  desired  to  know  who  was  thefki 
fA^  heir  on  his  tnotber*^  side,  saying  that  he  thought  it  was 
Sfr.  itofie  (fbr  whom  he  had  a  great  regard) ;  that  deponent 
said,  he  had  fve^rd  that  one  Mr.  TVe/ush,  in  Comically  was 
his  heir,  at  which  his  Lotdship  seemed  astonished,  and  sarA, 
he  had  never  heard,  of  any  such  person,  and  that  he  shotAd 
be  very  sorry  for  it,  as  he  thought  and  wished  Mr.  Rolle  to 
be  his  heir,  and  he  desired  the  deponent  to  enquire  about 
ft;  the  deponent  informed  his  Lordship,  that  when  re- 
coveries were  suffered,  he  could  give  the  estates  to  Mr. 
RoUcj  or  any  other  persbn  he  should  ifhink  fit ;  but  his  Loi'd- 
Mp  saM,  that  would  not  do,  fbr  he  could  never  think  of 
cutting  off  the  right  heir ;  and  ^e  deponent  thinking  it 
might  take  some  length  of  time  to  come  at,  and  make  proper 
pedigrees  of  the  two  families,  advised  his  Lordship,  if  he 
made  his  will,  or  a  settlement,  before  a  proper  pedigree 
could  be  made,  to  give  the  ultimaite  remainder  to  the  right 
heirs  of  Samud  Rolle  ;  the  Earl  gave  him  orders  to  draw  a 
settlement  accordingly,  sajring,  at  the  same  time,  that  he 
should  be  v^  ifnhappy,  if  any  accident  should  happen  to 
him  before  it  Wiis  executed,  to  think  he  should  deprive  the 
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was,  and  to  effectuate  it,  he  makes  this  deed.  He  knew 
that  a  doubt  hung  over  the  title,  and  consented  to 
remove  it;  how  can  the  Court  be  satisfied,  that,  if  he 
had  known  of  another,  he  would  not  have  removed 
that  also.  He  knew  that  he  was  the  heir  of  his 
nephew,  and  that  he  was  conveying  away  all  that 
he  would  claim  by  heirship.  If  the  Plaintiffs  desired  to 
be  relieved  on  the  ground  of  mistake,  their  Bill  must 
have  been  differently  framed ;  they  must  have  proved  the 
mistake;  and  it  is  certain  that  there  was  no  mistake  of 
fact,  for  every  circumstance  is  recited  in  the  instrument. 
A  mistake  in  law  is  not  proved;  and  if  it  were,  could  the 
party  be  permitted  to  say,  tliat  in  executing  this  deed, 
he  had  intended  to  reserve  to  himself  the  benefit  of 


right  heir  of  the  estate ;  the  deponent  drew  a  settlement  of 
the  estates  in  Devon  and  ComxnaU^  which  was  executed  soon 
afler  passing  the  recoveries  ;  the  Earl  afterwards  gave  the 
•deponent  instructions  to  draw  another  settlement  of  the 
Dorsetshire  estate,  different  from  the  other,  saying  he  did 
not  look  upon  that  to  be  the  RoUe  family  estate,  and  there- 
fore he  made  a  different  disposition  of  it;  the  deponent 
prepared  this  according  to  a  short  abstract  of  the  uses  made 
out  by  him,  and  approved  by  the  Earl ;  the  ultimate  re- 
mainder being  limited  to  the  right  heir  of  Samuel  RoUe;  it 
was  then  executed  by  the  Earl ;  the  deponent  afterwards 
informed  his  Lordship  that  he  had  ascertained  that  Mr.  Tre- 
Jiuis  was  his  heir  on  the  mother's  side,  and  shewed  him  the 
pedigree  by  which  it  appeared ;  upon  which  his  Lordship 
said  he  was  very  sorry  for  it ;  he  was  in  hopes  Mr,  RoUe  was 
his  heir,  but  he  could  never  think  of  cutting  off  the  right 
heir,  and  then  desired  the  deponent,  if  he  was  certain  that 
Mr.  Trefusis  was  his  right  heir,  to  draw  a  settlement  of  the 
other  estates  upon  Mr.  Trefusis  and  his  family.  He  after- 
wards desired  the  deponent  to  put  in  Mr.  Rolle  and  his 
family,  in  case  Mr.  Trefusis  should  die  without  issue ;  the 
settlement  was  prepared  according  to  these  instructions,  but 
was  never  carried  into  execution,  as  the  deponent  believed, 
from  his  Lordship  being  afraid  of  cutting  off  the  right  heir. 

any 
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any  other  objections  that  might  occur*  The  lapse  of 
time  would  be  an  answer  to  an  application  for  relief  on 
such  a  conjectural  mistake ;  for  even  in  cases  of  fraud, 
which  is  not  all^;ed  here,  relief  would  not  be  given 
after  so  long  a  period.  Bantiey  v.  Ridgard  (a),  An^ 
drews  v.  Wrigley.  (ft) 
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On  this  point,  Sir  WiUiam  Qrant  cited  a  case  of 
Farewell  v.  Coker  {c\  where  relief  tiras  given  against  a 
release,  executed  with  the  intention  of  releasing  a 
portion  charged  on  the  estate,  but  so  worded  as  to 
pass  the  estate  itself.  That  case  would  have  implied, 
if  Lord  Orford  had  intended  to  release  a  part  of  the 
estate  only ;  but  it  is  dear  that  he  meant  to  release  the 
whole.  The  operation  of  the  deed  was  to  extend  to 
every  part  of  the  estate;  but  they  wish  to  confine  it  to 
one  part  of  his  tide.  In  Farewell  v.  Coker  it  does  not 
appear  that  there  was  any  legal  difficulty :  the  question 
was,  whether  the  sister  was  acquainted  with  the  fact  of 
her  fiither  having  devised  to  her,  not  whether  she 
knew  the  legal  effect  of  his  will. 

III.  The  next  question  is  that  on  the  effect  of  the 
length  of  time  during  which  Lord  Clinton  and  his 
father  have  been  in  quiet  possession  of  the  estates;  hav- 
ing lasted  for  more  than  twenty  years,  it  would  at  law  be 
a  complete  bar  to  Mrs.  Darner,  the  only  person  having 
any  pretence  of  tide,  and  who,  as  a  devisee,  could  not 
maintain  a  writ  of  right :  we  contend  that  it  is  equally  a 
bar  in  equity,  the  general  rule  being  that  length  of  time 
shall  have  the  same  effect  on  equitable  as  on  legal  tides. 
Bond  V.  Hopkins  {d),  Haoenden  v.  Lord  AnnesUy  (e). 
Smith  V.  Clatf  (f)j  Underwood  v.  Lord  Courtonm.  {g) 


{a)  1  Car,  145.  {h)  4  Bro.  C.  C,  195. 

(c)  2  Mer.  553.    See  App«  No.  1 .  (d)  lSeh.4^  Ltf.  48a« 

(e)  %Sch.iLef.  6S7.  (/)  Amb.  645.    9  Bro.  C\  C.  639.  n. 
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Lord 

GUNTOK. 


It  is  said  that  this  lengdi  of  possession,  clothed  with 
the  receipt  of  the  rents  and  profits,  which,  as  Lord 
Hardmcke  says  in  Casbome  v.  Scarfe  (a),  is  the  highest 
instance  of  an  equitable  seizm,  is  of  no  avail,  because 
the  estate  was  equitable ;  and  there  could,  therefore,  be 
no  disseizin.  One  reason  assigned  by  Sir  W*  Grant  for 
the  position,  that  the  equitable  ownership  cannot  be  the 
subject  of  disseizm,  is,  that  <<  the  disseizin  must  be  of 
the  entire  estate,  and  not  of  a  limited  and  partial  interest 
in  it."  But  surely  in  the  contemplation  of  a  court  of 
equity  the  trust  is  the  entire  estate,  and  cannot  be 
reasoned  on  as  a  partial  interest  His  Honour  then 
cites  from  Hkjpkim  v.  Hopkins  a  passage  which  appears 
to  have  been  erroneously  reported,  on  a  material  point; 
Lord  Hardmieke  having  said,  not  <^  that  in  a  bare  trust 
no  estate  can  be  gained  by  disseizin,  abatement,  or  in- 
trusion, whilst  the  trust  continues,**  but  that  no  estate 
can  be  so  acquired,  whilst  the  trustee  continues  in  pos- 
session  of  the  land,  (b)     But  it  is  not  very  material  to 

this 

(a)  1  Atk.  606.    Vide  App.  No.  2. 

{b)  A  i\oXe  of  this  ca<^  was  read  by  Mr.  Pepys  from  a  ^S. 
in  his  possession,  containing  the  judgment  of  Lprd  Hard- 
tvicke,  in  his  own  hand-writing.  Having  been  favoured  by 
Mr.  Pepy;  with  the  MS.,  the  editors  are  enabled  to  insert  the 
following  extract ;  the  remaining  part  does  not  difer  materi- 
ally frpm  the  report  in  Atkins :  — 

<<  My  sQCond  reason  was,  that  to  allow  of  this  will  not 
affect  or  restrain  any  rightful  power  of  a^e^ation  in  the 
ce^tuique  trust,  which  the  law  allowi^  to  the  own^  of  a  legal 
estate,  and  consequently  will  not  lead  to  a  perpetuity.  If 
this  were  otherwise,  it  would  create  a  very  considerable  ob- 
jection indeed. 

"  Before  the  statute  2?  H.S.  the  judges  aod  sages  of  the 
common  law  gave  uses  very  hard  names  — '  product  of 
fraud,*  and  *  subversive  of  the  rules  of  real  property.'  To 
remedy,  these  evi^s,  the  statute  was  made  to  execute  and 
Imng  the  estate  to  the  use ;  that  after  the  statute  the  cestui- 
que  use  might  be  seized  of  the  estate  at  law,  in  Kke  manner, 

as 
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tlx^  ca^e^  whether  t|ie  doctrine  of  <iisseizm  fJp^  or  flpf» 
not  apply  to  equitable  mterie^ts ;  fof  it  is  ^pt  nece^^aiyy 


as  before  the  statute,  he  was  of  th^  use  in  equity.  This  die 
Ju^es  professed  to  adhere  to ;  but  notwitfastapdmg  tbat^  the 
necessities  of  q^ aplpnfl'  ^fl  the  reasonably  occasion  of  Q^- 
lies  to  make  use  of  their  estates,  compelled  them,  in  a  little 
while,  to  give  way  to  9uch  limitations  of  uses  as  could  by  no 
means  be  admitted  of  a  common-law  fee.  Future  contingent 
uses,  eprtngiDg  uses,  executory  devises,  all  foreign  to  the 
notions  of  the  common  law»  were  nofr  let  in  by  construction  of 
tl|e  Ji^ges  tbeinselyes.  P^t  still  they  ^ered  to  tbe  dpctrii^e 
that  thetfi  co^ld  ^e  no  such  thing  as  an  ufi^  upon  i|n  use ;  bi^t 
wherever  the  first  use  was  declared  to  ^y  person,  fhpre  it 
was  executed,  and  might  vest  for  that  estate.  Therefore,  Jf 
a  man  limited  lands  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  h^rs,  in  trust  for  and  to  the  use  df  C.  and  his  heirs,  the 
use  was  executed  in  £, ;  B.  ha4  the  estate  by  the  statute, 
and  C  could  tal^e  nothing* 

"  Of  this  cpostniction  counts  of  jeqifity  laid  hold,  af^i  said, 
however,  the  intention  of  the  party  was  to  be  supported  ;  it 
was  plain,  £.  was  designed  to  take  no  benefit  to  himself;  the 
conscience  of  B.  was  affected,  and  it  was  still  a  trust  in 
equity  to  be  executed  by  subpoena.  To  this  the  reason  of 
manldnd  assented,  and  it  has  stood  ever  since.  So  that  a 
statute  thus  solemnly  and  pompously  introduced,  has,  by 
this  strict  construction,  to  avoid  an  use  upon  an  use,  been 
reduced  to  have  no  other  effect  but  to  add  two  or  three 
words  at  most  to  a  conveyance. 

"  Tis  true  this  could  not  have  been  endured,  if  courts  of 
equity  had  not  in  general  allowed  these  trust  estates  to  have 
the  same  consequences  in  point  of  property,  with  legau 
estates,  and  given  the  owner  of  the  trust  in  equity  the  like 
power  of  alienation  over  the  trust  estate  that  he  would  have 
had  over  the  use,  if  it  had  been  an  use  executed  by  the 
statute.  Therefore  tenant  in  tail  of  a  trust  may  bar  the  issue 
by  fine.  Tenant  in  tail  of  a  trust,  with  remainders  over,  may 
dock  those  remainders  by  common  recovery ;  nay,  some  have 
gone  further,  and  said,  by  bargain  and  sale  enrolled.  All 
these  are  common  assurances,  and  rightful  modes  of  con-* 
Teyancing, 
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as  His  Honour  appears  to  have  conceived,  that,  in  order 
to  give  eflFect  to  the  statute  of  limitations,  any  estate 
shoiild  have  been  gained.  The  statute  operates  upon 
adverse  possession,  and  it  is  not  necessary  to  enquire 
whether  the  adverse  possession  commenced  with  a  dis- 
seizin. In  copyholds  there  can  be  no  disseizin,  but  the 
statute  of  limitations  does  not  the  less  apply  to  them. 


But  it  is  said  that  our  possession  was  not  adverse ; 
that  the  legal  estate  was  in  the  mortgagee^  and  the  pos- 
session of  the  mortgagor  is  the  possession  of  the  mort- 
gagee. It  is  true  that,  as  between  the  mortgagor  and 
mortgagee,  the  possession  cannot  be  adverse ;  but  it  does 
not  follow  that  a  third  person  can  come  in  and  claim  the 
benefit  of  that  principle.  If  it  were  so,  the  same  reason- 
ing would  apply  to  the  efifect  of  a  fine  and  nondaim, 
which  depends  equally  upon  adverse  possession,  and  as 
to  which  the  rule  is,  that  where  the  equity  charges  the 
land  only  the  fine  bars ;  but  where  it  charges  the  per^ 


''  But  it  has  never  yet  been  allowed  that^  in  a  trust  estate^ 
the  like  estate  may  be  gained  or  transferred  by  wrong,  as 
might  be  by  the  common  law  of  the  legal  estate.  Therefore, 
\ipon  a  trust  in  equity,  no  estate  can  be  gained  by  disseizin, 
abatement,  or  intrusion.  It  is  true  there  may  be  a  disseizin, 
abatement,  or  intrusion  upon  the  trustee,  but  that  is  as  it 
afiPects  and  binds  the  legal  estate ;  but  of  the  mere  trust  or 
equitable  interest,  there  can  be  no  such  thing  whilst  the 
trustee  continues  in  possession  of  the  land. 

*^  To  apply  these  instances  to  this  case ;  the  destruction 
of  contingent  remainders,  by  the  act  of  the  tenant  for  life, 
is  considered  in  law  the  wrong  without  a  remedy ;  the  law- 
books call  it  a  tortious  act.  Now  if  equity  has  never  yet 
Buffered  any  other  of  the  wrongful  acts  above-mentioned,  or 
any  thing  similar  to  them  to  gain  or  transfer  aq  estate,  whilst 
the  trustees  continued  in  possession,  what  reason  can  be 
given  why  this  should  take  place,  or  why  the  court  should 
strive  to  pres9rve  this  power  to  the  cestuique  trust  for  life, 
the  ^ecution  whereof  the  law  itself  call$  a  wrQUg  ?" 

son 
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sou  only  in  respect  of  the  land,  the  fine  does  not  bar.  {a) 
If  a  mortgagor  in  possession,  paying  interest,  levies  a  fine, 
it  has  no  operation  as  against  the  mortgagee :  Freeman 
V.  Barnes  {b) ;  but  against  other  persons  the  mortgagor 
will  have  the  benefit  of  it.  The  case  of  Penvill  v. 
iMsamb  {c\  where  the  question  was,  whether  there 
should  be  a  possessio  fi^tris  of  an  equity  of  redemption, 
bears  dosely  on  this  point*  The  mortgagee  was  in  pos- 
session, and  Sir  J.  Jekyll  held,  that  the  elder  brother, 
the  son  of  the  mortgagor,  not  having  received  the  rent^ 
and  profits,  or  filed  a  bill  against  the  mortgagee,  had 
never  obtained  that  constructive  possession  of  the  equity 
of  redemption,  which  was  necessary  to  entitle  the  sister 
to  inherit  it  He  considered  the  possession  adverse  to 
the  mortgagor's  heir,  while  he  was  out  of  the  enjoyment 
So  in  4he  case  put  by  Lord  Bedesdaky  in  Hovenden  v. 
Lord  AnnesUy  (d),  of  a  tenant  disavowing  his  landlord's 
title  and  attorning  to  another ;  if  the  landlord,  being 
apprised  of  it,  acquiesces,  the  possession  of  his  tenant 
becomes  adverse,  and  the  statute  of  limitations  will  run 
against  him. 


1820. 


Marquis 
Cbolmon* 

DELET 

Lord 

CUMTONt 


A  distinction  was  taken  by  Sir  JViUiam  Grants  that 
though  an  equity  may  be  barred,  it  cannot  be  transfer- 
red: (e)  This  we  may  safely  admit :  it  is  sufficient  for  the 
defendant,  if  the  Court  decides  that  Mrs.  Dotti^V  title  is 
extinguished.  It  is  not  necessary  to  decide  whether 
Lord  Clinton  is  entitled.  He  will  succeed  not  by  the 
strength  of  his  own  title  but  by  the  weakness  oS  the 
pUintLBfs;  not  beci^use  he  has  been  in  possession  for 
twenty  years,  but  because  during  that  time  she  h^  been 
out  of 


{a)  Sec  MUf,  PL  205.  (b)  1  Lev.  272.     1  VerUr.  80. 

(c)  Mosdyj  72*  128.    See  this  case  stated  bom  the  Register'i 
Booky  App.  No.3. 
{d)  2Sch.4^Lef.  G24.  (e)  )  Mer.  359. 
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The  Cfise  of  tiarmood  v.  Ogtander  {a),  cited  k  Hi8f 
Honour's  judgment,  wiis  not  decided  upon  the  point 
alluded  to;  and  it  was  besides  a  Case  of  tenants  iH  com- 
moil,  betweeri  whom  the  statute  does  not  dpply  without^ 
an  actual  ouster.  The  case  of  Lccwley  v.  LMdey  {b) 
is  very  imperfectly  repotted;  and  it  does  iiot  appear 
from  what  part  of  the  statelilent  His  Hbnbur  cbltected, 
that  the  bill  was  filed  fourteen  years  after  the  death  of 
Lady  txvtdey ;  btit  li;  seems  probable  that  she  was 
considered  td  have  refceived  the  rents  tts  the  agent  of 
the  trtistees,  and  therefore  to  stand  herself  in  tti^  chii- 
racter  of  trustee.  If  that  were  not  the  case,  the  trustees 
must  have  beeiti  the  principal  defendants  \  btit  it  does 
hot  appear  that  they  were  even  jjturties. 

tiavie  V.  Beadsham  (rf)  is  a  otee  teiy  simildi'  tb  the 
preseiii  A  person  who  had  contracted  to  purchase  a 
Copyhold  estate  devised  it ;  but  the  de^ee  not  Idibwing 
thai  the  cistate  passed  su^ered  the  hdr  to  be  admitted, 
aiid  did  not  Claim  till  aftei*  twenty  years;  when  the 
Court  held  that  he  was  barred.  Tlie  legal  estate  was 
there  outstanding  in  the  vendor,  but  it  was  held,  that 
the  oimer  of  the  equit&ble  intetest  ^as  btirred  by  the 
adtetse  possessldh.  Lyford  v.  CiTward  (c),  tod  Peji^ 
f-ose  V.  Trelawfiey  {e);  are  in^tafaces  of  eqtiibtble  inter*- 
fbrence,  in  favour  of  tiUes  resting  on  long  pbssessidh 
billy- 


The  cdnseqtiences  of  the  dbcttiiie,  that  has  been 
advanced  in  this  case,  must  not  be  forgotten;  It  has 
tiill  now  been  the  rule  to  conipel  a  purchaseir  to  t&ke  iln 
estate,   where  a  clear  title  is  deduced  Sot  Axty  yeaH. 


(d)  6  ya.  199.    8  Fet,  IDS.  (b)  9  Mod.  92. 

(c)  I  Ck.  Co.  39.  ((i)  8  a.  Co.  150.     1  Vehii  194. 

\e)  lFmi.lW. 


That 
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That  role  must  be  abandoned;  for  it  may  happen  that 
the  estate  is  subject  to  a  subsisting  mortgage,  made  a 
hundred  years  ago,  A  claim  may  then  be  made  upon 
a  question  of  tide,  originating  at  any  time  within  the 
century:  the  claimant  will  say,  you  have  acknowledged 
the  mortgagee,  you  are  tlierefore  only  his  tenant  at 
will :  he  can  turn  you  out  of  possession :  I  can  theii 
call  on  him  to  let  me  in  to  redeem,  aiid  possess  myself 
of  the  estate  in  spite  of  the  statutes  of  limitations.  The 
same  reasoning  that  applies  to  100  years  applies 
equally  to  500  or  1000;  no  length  of  time  will  afford 
security.  Nor  is  it  only  when  there  are  mortages  that 
this  will  be  done;  the  same  danger  will  result  from 
every  term.  There  has  been  a  late  decision  [a)  m 
favour  of  presuming  surrenders  of  terms,  which,  however, 
is  in  a  train  for  being  reviewed;  and  it  is  understooa  to 
\}e  the  opinion  of  some  of  the  highest  juaicial  authori- 
ties, that  it  was  an  inadvertent  one.  But  in  general,  a 
term  tliat  has  been  assigned  to  attend  the  ihheriiahce 
is  considerecl  as  subsisting  to  all  iriients  and  purposes : 
it  must  be  made  use  of  in  ejectment,  and  the  trustee  ot* 
it  is  the  person  who  has  the  legal  title  to  ihe  possession 
of  the  estate.  Then,  who  is  he  trustee  for?  Vie  holds 
it  to  protect  the  inheritance,  and  he  is  therefore  trustee 
for  the  rightful  owner  of  the  inheritance :  he  must  use 
the  ierm  for  his  benefit ;  and  then  the  rightful  owner, 
though  he  may  have  been  barred  at  law  by  1 0*6  years;* 
adverse  possession,  may  call  upon  the  tfustee  for  iA 
assignment 


1820. 


Marquis 

jCHOLMOy* 

DJSLEY 

9. 

Lord 

Clinton* 


It  may,  perhaps,  be  said  in  answer,  that  you  may 
obviate  the  danger  by  having  the  ieriri  assigned  to  a 
trustee  for  yourself.  Biit  this  will  only  rendei*  yo'ut  con- 
dition worse.    The  trustee  holds'  for  the  rightful  o^net : 


(a)  Doe  V.  Hildery  2  Bam.  4-  Ald^  782. 

C4 


he 
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he  cannot  assign  to  any  other ;  or  if  he  does,  it  is  a  breadi 
of  trust,  of  which  the  assignment  carries  notice,  and  the 
person  to  whom  it  is  assigned  takes  it  subject  to  the 
same  trusts  that  attached  on  it  before.  It  is  equally 
open  to  the  claim  of  the  rightful  owner,  and,  perhaps, 
you  may  then  have  recourse  to  the  doctrine  of  presump- 
tion. But  there  you  are  stopped ;  for  the  assignment  is 
an  acknowledgment  of  the  subsistence  of  the  term,  and 
prevents  the  presumption  of  a  surrender.  In  Doe  v. 
Scott  (a),  a  surrender  would  have  been  presumed,  but  that 
the  term  had  been  lately  assigned.  A  purchaser,  whose 
conveyancer  finds  that  there  is  an  old  term  outstanding, 
is  advised  to  have  it  assigned  for  the  protection  of  his 
tide.  But  he  finds,  when  it  is  done,  that  instead  of 
afibrding  protection  it  destroys  his  security:  by  the 
assignment  he  sets  up  the  term,  and  enables  tlie  rightful 
owner  to  make  use  of  it  in  ejectment  against  himself. 
Before  the  assignment  the  adverse  tide  may  have  been 
barred  by  time;  but  the  assignment  revives  it;  the 
claimant  is  entided  to  the  benefit  of  the  term ;  you  can- 
not say  that  it  is  surrendered;  and  your  adversary  uses 
as  a  sword  against  you,  what  was  intended  as  a  shield 
for  your  protection. 


Every  question,  every  claim  of  tide  from  the  origin 
of  the  term  is  let  in,  and  facility  given  for  the  assertion 
of  it;  and  hence  it  will  be  more  dangerous,  in  propor- 
tion as  it  is  more  ancient,  as  it  will  open  the  door  to  a 
greater  number  of  dormant  questions. 

Such  are  the  consequences  of  this  doctrine.  A  pur- 
chaser must  be  informed,  that  an  outstanding  term,  in- 
;5tead  of  being  a  protection,  is  most  dangerous  to  his 
title.   He  will  be  placed  in  this  dilemma:  if  he  takes  it, 


(a)  llEa^UA'ts, 


he 
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he  takes  it  subject  to  the  former  trusts;  if  he  does  not, 
he  leaves  it  for  any  other  claimant  of  the  estate  to  get 
possiession  of.  The  title  to  every  estate,  that  is  subject 
to  an  attendant  term,  will  be  put  at  hazard ;  and  when 
we  consider  that  the  greatest  part  of  the  landed  pro* 
perty  is  held  in  that  manner,  we  cannot  be  surprised 
at  the  general  alarm  occasioned  by  this  decision. 


1820. 


The  deeds  ofNaoember,  1811,  afterwards  convey  the 
mortgaged  premises  to  Mr.  Drake,  subject  to  the  hke 
equity  of  redemption  that  they  were  then  liable  to  imder 
the  deed  of  1785.  {a)  These  deeds  merely  operate  as  a 
transfer  of  a  mortgage ;  the  conveyance  must,  therefore^ 
be  made  subject  to  the  subsisting  equity  of  redemption,  for 
no  prudent  mortgagee  will  assign  in  any  other  manner. 
It  is  in  the  form  usual  in  transfers  of  mortgages,  and  is 
not,  therefore,  an  acknowledgment  of  the  adverse  title, 
but  a  declaration  that  Drake  is  to  hold  with  the  same 
notice,  and  subject  to  the  same  equities  as  before.  It  is 
also  to  be  remarked,  that  this  is  only  an  assignment  of  the 
mortgage  ;  but  the  equity  of  redemption  and  the  mort» 
gage  are  distinct  estates;  and  though  there  is  a  connec* 
tion  between  them,  yet  the  respective  tides  may  be  de^ 


(a)  See  ^Mer.  182.  The  equity  of  redemption  was  reserved 
in  the  following  words : — '*  Subject,  nevertheless,  to  the  same 
orthelikebenefit  and  equity  of  redemption,on  payment  of  the 
said  principal  sum  of  20yOO(M.,  and  the  interest  henceforth 
to  grow  due  for  the  same,  as  the  said  manors,  &c.  are  now 
held  by  the  said  E.  i/.  Ball,  Thomas  CouttSj  Edmund  An- 
irobuSf  and  Coutts  Trotter,  or  any  or  either  of  them,  mider 
and  by  virtue  of  the  said  hereinbefore  iii  part  recited  in- 
dentures of  lease  and  release,  bearing  date  respectively  on  or 
about  the  4th  and  6th  day  of  June,  1785,  except  so  far  as 
the  r^ht  to  the  said  sum  of  20,000/.  is  altered  or  varied 
hereby.''  His  Honour,  in  the  course  of  the  argument,  sug- 
gested to  thQ  QQunsel  t)ie  cousider^tiou  of  the  form  of  this 
clause* 

duced 


Jffi 
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duoed  ill  perfectly  difibrent  wftys*  Themanner  in  which 
the  mortgagee  deds  with  his  estate,  cannot,  therefore^ 
affect  the  equity  of  redemption.  It  conld  not  affect 
Ldrd  ClirUon*s  title,  as  it  did  not  deprive  his  possession 
of  the  Quality  of  being  adverse  to  Mrs.  Darner.  Even 
i£  it  was  a  recognition  of  the  deed  of  1785^  it  does  not 
follow  that  it  id  a  recognition  of  the  title  of  Mrs.  Darner^ 
Lord  Clinton  always  held  under  what  he  conceived  to 
be  the  true  construction  of  that  deed;  His  possession, 
i%  therefore,  adverse  to  Mrs.  Damerf  who  claims  under 
an  opposite  construction;  and  it  is  not  the  less  adverse, 
because  he  recognizes  that  deed  as  the  origin  of  his  title« 


IV.  The  bill  contains  an  allegation  that  the  tide  to 
the  estates  in  question  being  doubtful,  the  plainti£& 
have  agreed  to  divide  them.  This  statement  admits  of 
two  views,  either  it  is,  or  it  Is  not  uncertain  which  of  them 
is  entitled.  If  the  former  be  the  case,  we  are  involved 
in  the  additional  difficulty  of  meeting  two  plaintLB^ 
claiming  in  the  distinct  characters  of  devisee  and  heir 
at  law.  Their  cases  are  different,  and  they  ought  not 
to  have  been  joined,  so  as  to  prevent  us  from  making 
distinct  defences,  ^ut  the  &ct  is,  that  there  was  no 
such  uncertainty,  and  Lord  Chotmandele^s  only  claim 
springs  from  that  which  is  stated  to  be  an  agreement  to. 
sue  jointly,  on  a  supposed  tide  to  an  estate,  of  which 
they  have  both  been  out  of  possession  for  more  than 
ttrehty  yeats;  what  agreemcint  there  may  be  as  to  the 
cbsts  df  the  suit  is  not  known  to  us,  but  it  is  clear,  that 
whatever  interest  Lord  CholmondeUy  has  is  derived 
fix>m  a  purchase^  under  circumstances  laying  it  open  to 
the  objection  of  champerty. 


The  earlier  law  dn  this  subject  is  to  be  found  in 
2  In$t.  207i  208.  562.,  Tin.  Jb.  Mairttenaiice^  j&.  pi.  5., 
Bloc.  Camm.  vol.  iv.  p.  135.,    and    tldiaok.  P.  C.  335. 

iTie 
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The  last  and  priddpal  stiituto  ii  tturt  of  Hemy  tho 
Eightb  (a),  which,  as  ttpoutided  in  Partridge  r. 
Straff  (b)f  appIieBi  i^hto^Ter  the  }>eracm  |Mittnig  with 
his  tight  has  beto  out  of  pdteessioa  finr  a  year,  whether 
faii^  supposed  tid^  te  good  or  badi  See  also  SlyrigAt  ▼. 
Page,  (e)  The  third  section  particttlarly  notices  suits 
in  Chaticery,  find  th6  doctrine  has  been  adVert^  to, 
ahd  fully  recognized  as  i^lleable  to  suits  in  all  CcAirtsi 
m  rfbUisr.  Duke  afPOrOdnd  {d\  PattoeU  r.  Khvader  {e}* 
Wood  V;  D&txmes  (/),  and  Hitc/Uns  v.  Landet.  (g)  It 
can,  therefofre^  makd  no  diffibrcnoe  whether  the  siq>- 
posed  title,  that  is  made  the  jmlject  of  Contract,  be  legal 
or  eqttitable.  The  stilt  restirig  on  an  illegal  contnlct^ 
ought  iiot  to  b^  Mtlsrtfliried;  but  at  least  Lord  Chd^ 
mmddetfs  tUuHe  miist  be  struck  out  of  the  biU,  as  haTing 
no  interest  hi  the  sub}^  matter* 


lUO^ 


y«  In  ddditkm  to  tiiese  argumcnbi  it  Was  cbntended 
dh  bcshalf  of  the  representatives  of  Sir  Z».  PaUc^  that 
thdr  case  Stood  in  a  more  fitvoorable  situation  tiian  durt 
of  Lbrd  diMon.  It  ll  a  dear  proposition,  that  one  who 
is  Uitrtromental  in  representing  a  title  to  be  good,  or  in 
doing  any  act  by  which  another  is  induced  to  ad* 
vatite  monqr  on  an  estate,  cannot  afterwards  set  up  an 
fldferse  daim  to  that  estate;  the  party  advancing  the 
nfoney,  has  an  equity  agdnst  hihi  who  makes  the  repre* 
sentation.  The  deed  of  1794  is  said  to  hare  been  only 
a  partial  ccmfinnation ;  and  suppose  that  to  be  the  cas^ 
as  ftr  as  Lord  Clinton  is  concerned,  yet  the  same  deed 
mty  have  a  difibrent  effect  between  di£ferent  parties.  It 
redtes  that  Lord  Clinton  was  the  heir  at  law  of  Samuel 
iSoBlr,  and  that  **  th^  said  manors^  &c«  did,  on  the 
decease  of  the  said  Qeorge  late  Ead  of  Chford^  come  to 


(a)  SSjBIS.  c.9. 
(iQ  5  ref.494 
(g)  Cbop.S4. 


{b)  Ploufden,  88. 


(c)  I  Leon.  166. 
(/)  l8r«.lS0. 

and 
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and  Test  in  the  said  B.  G.  W.  Lord  CUnim^  It  men-* 
tions,  that  the  preceding  settlement,  which  it  confirms^ 
was  executed  with  the  view  of  raising  money.  It  is  for 
the  purpose  of  procuring  persons  to  advance  mon^ 
that  it  is  made ;  and  these  persons  could  only  consider 
it  as  an  abandonment  of  all  claim  on  the  part  of  Lord 
Orford.  It  was  a  solemn  recognition  of  the  dtle  of 
Lord  Clintcny  and  was  intended  to  go  out  to  the  world, 
as  a  declaration  that  the  estate  was  his.  Can  Lord 
Orford  afterwards  assert  a  tide  against  those  who  have 
listened  to  his  representations  ?  If  he  executed  it  under, 
a  mistake,  the  Court  might  allow  him,  as  against  Lord 
Clinton^  to  retrace  his  steps ;  but  it  will  say  to  him, 
that  it  cannot  correct  his  mistake  against  innocent  per-« 
sons,  who  were  deceived  by  seeing  the  words  <<  grants 
confirm,  and  release,"  under  bis  hand  and  seal 


We,  therefore,  submit,  that  the  utmost  that  can  be 
done  against  the  mortgagees,  is  to  prevent  either  party 
from  setting  up  the  legal  estate  vested  in  Drake,  and 
then  to  permit  the  question,  whether  the  e£fect  of  the 
operative  part  of  the  deed  of  confirmation  is  absolute 
or  partial  only,  to  be  decided  at  law.  This  deed 
conveys  the  estates  to  the  uses  of  Lord  ClifUori^  setde* 
ment,  *^  in  the  same  manner  as  if  the  said  indentures  of 
the  6th  otJune,  1785,  had  not  been  made  ;  and  to  and 
for  no  other  use,  intent,  or  purpose  whatsoever.^'  It 
has  been  argued,  that  the  latter  words,  ^*  and  to  and 
for  no  other  use,  &c."  qualify  the  effect  of  the  former ; 
but  they  are  meant  to  refer  to  the  uses  of  the  setde- 
ment :  the  meaning  is  to  convey  to  the  uses  of  the  settle- 
ment, and  no  odier  uses,  notwithstanding  the  deed  of 
1785;  and  in  reading,  the  Court  will  place  the  stop^ 
90  as  to  give  effect  to  the  meaning.    Doe  v.  Martin,  (a) 


(a)  4T.E.es, 
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Mr.Buller,  for  the  Defendant  Lord  CUtOon* 

In  considering  the  first  question  whidh  has  been 
made  in  this  cause,  much  must  depend  on  the  meaning 
of  the  word  "Jxeirs:"  there  are  three  interpretations 
which  the  law  puts  upon  that  word.  1.  When  it  is 
used  in  a  limitation  to  the  heir  of  a  person  taking 
under  the  same  deed  a  previous  estate  of  freehold,  it 
then  enlarges  that  estate  into  an  estate  of  inheritance. 

2.  When  the  limitation  is  to  the  heirs  of  a  deceased 
person,  it  then  gives  either  a  vested  or  a  contingent 
remainder,   as  best  suits  the  intention  of  the  settlor. 

3.  The  only  other  meaning  of  the  word  "  heirs,"  is  when 
it  is  used  in  a  limitation  to  the  heirs  of  a  person  in 
^dstenc%  to  whom  no  estate  of  freehold  is  previously 
given;  it  then  certainly  confers  a  contingent  remainder. 
The  present  is  a  case  of  the  second  class.  On  the. 
part  of  the  Plaintiff  it  is  contended,  that  the  limit- 
ation conferred  a  vested  estate  on  the  person  who  was 
then  the  right  heir  of  Samuel  Botte^  which  person  was 
then  George  Lord  Orfard  himself.  On  the  part  of  the 
Defendants  it  is  contended,  that  it  gave  a  contingent 
interest  to  the  person  who,  when  the  united  line  of  the 
SolUs  and  Walpoles  should  &il,  would  be  the  right  heu: 
of  Samuel  MoUe. 


The  first  objection  to  the  construction  of  the  plain- 
tiff is,  that  it  sins  against  one  of  the  most  important 
and  best  settled  rules  of  construction,  viz.  that,  m  the 
jnterptfitatioiLsCdeeds,  that  construction  is  to  be  adopt- 
edj  jyhich  gives  efiect  to  every  part  of  the  instrument, 
and  that  construction  rejected,  which  takes  away  the 
i^ect  of  any  part  of  it.  Shep,  Touch.  87-  1  P.  Wms. 
«7.  Their  construction  makes  not  only  the  two  limit- 
ations 


so 
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ations  to  such  uses  as  Lord  Orford  should  appoint,  and 
in  de&ult  of  appointment  to  the  right  heirs,  perfectly  use- 
less, but  renders  the  whole  deed  a  nullity.  Lord  Orfordy 
having  by  the  recovery  and  deed  of  June  acquired  the 
fee-simplci  might  fli^ppse  of  ^e  ^tate  a«  he  thought 
proper;  and  if  he  did  not,  it  ifould  have  descended  first 
^  )iis  lineal,  ai^d  then  tp  his  collateral  }^eirs.  T^en. 
what  did  fhe  deed  of  Aufftst  ^iev^  ?  Qy  the  powers 
of  |*evocaUon  and  new  appointn^ent.  Lord  Orford  might 
appoint  the  estate  to  sucl^  persons  as  he  thought  proper ; 
and  if  he  maf|^  no  such  appointment,  it  would  descend  to 
his  line«l,  apd  then  to  his  collateral  heirs.  Thi^  19  nei- 
ther more  Qor  less  tl^an  had  been  done  by  the  deed  of 
the  preceding  June.  It  is  po$^ible  that  some  yery  nice, 
refiped,  and  theoretip  distinctiops  might  be  ppinted  ^ut, 
but  s^ll  what  practical,  what  substantial  pfirppse  could 
be  f(|isiirered  by  t))e  de^  of  August^  that  was  not  ^- 
ready  apsw^red  by  the  deed  qtJune  ? 


Thus  &r  we  gpl  without  eptering  into  the  niinutiae  of 
the  deed ;  but,  if  we  proceed  to  fhe  particulars,  we  $haU 
find  the  arguipent  equally  strong.  In  the  despription  of 
the  parties.  Lord  Orford  barely  mentions  his  pateri^al 
hein^hip :  he  just  names  his  father ;  but,  when  he  dp- 
scribes  his  maternal  heirship,  he  ascends  to  his  great- 
great-grand&ther ;  and  it  is  somewhat  remarkable,  that 
he  wholly  forgets  to  mention  his  illustriqus  grandfather. 
Sir  Bobert  Walpole^  at  that  time  a  very  promment  figure 
in  the  mind  of  every  Englishman  of  birth  and  fortune, 
and  certainly  the  most  prominent  figure  in  the  mind  of 
every  member  of  the  Walpde  &mily,  of  which  he  was 
the  fpunder.  This  shew$  how  little  he  thought  of  the 
paternal  line.  He  then  recites  his  olyect;  and  one  can- 
not hear,  without  surprize,  that  there  has  been  a  doubt 
of  the  meaning  of  a  recital  that  is  so  clear.  It  mentions 
that  he  became  tenant  in  tail  of  the  premises  \  then  re- 
cites 
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cites  the  indenture  of  bargain  and  aale^  and  the  reooveries, 
and  then  states  his  wish,  ^^tliat  the  said  premises  should 
continue  and  remain  in  the  fimily  and  blood  of  the  said 
Samuel  Rolle"  No  recital  could  have  been  framed  ex- 
pressing the  intepttcm  in  clearer  language  than  is  done 
in  these  few  lines. 


1880. 


Miirqutf 
CnauAQVi* 
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The  operative  part  is  introduced  by  words  expressive 
of  the  same  intention ;  and  it  is  beypnd  a  doubt,  tb«t 
Lord  Orfbrd  considered,  that  the  persons  whom  be  de- 
scribes in  the  limitation  as  the  right  heirs  of  Samuel 
BoOe,  were  the  same  per9ons  as  those  whom  he  had 
mentioned  in  the  recital,  and  in  the  commencemmt  of 
the  operative  part. 

In  ParJckm-st  v.  Smith  (a).  Lord  C.  J.  WiUet  lay« 
down  the  following  rules  of  construction :  -—  ^Mt  is 
said  in  our  books,  that  the  constaruction.of  deedis  ought 
tobe&vourable,  and  as  near  to  the  apparent  intent  of 
the  parties  as  possibly  may  be,  and  as  the  law  will  per*> 
mit.  That  too  much  regard  is  not  to  be  paid  to  the 
natural  and  prc^r  signtflcadons  of  words  and  sentences, 
to  prevent  the  simple  intention  of  the  parties  from  t^ng 
effect ;  ^r  that  the  law  is  not  nice  in  grants,  and  there- 
fore it  doth  often  transpose  words"  (this  expression  is 
deserving  of  particular  attention)  <^  contrary  to  their 
order,^  to  bring  them  to  the  intent  of  the  parties.  On 
the  foundation  of  these  rulee,''  he  adds,  ^*  whenever  it  is 
nec^sary  to  give  an  opinion  upon  the  doubtful  words 
of  a  deed,  the  first  thing  we  ought  to  enquire  into,  is, 
what  was  the  intention  of  the  parties.  If  the  intent  be 
9s  doubtfol  as  the  words,  it  will  be  of  no  assistance  at 
all ;  but  \f  the  intent  of  the  parties  is  plain  and  clear,  we 
ought,  if  possible,  to  put  such  a  construction  on  the 


(a)  Wi^  9M. 
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doubtful  words  of  a  deed. as  will  best  answer  the  intea- 
tion  of  the  parties,  and  reject  that  construction  which 
will  manifestly  tend  to  overturn  and  destroy  it." 

Arguing  fi'om  these  rules,  let  us  suppose  that,  after 
the  limitation  in  question,  these  words  liad  been  sub- 
joined, <^  Thereby  meaning  and  intenduig  the  then  right 
heirs  of  the  said  Samuel  BoUe:"  the  superadded  words 
must  then  have  governed  the  construction.  But  this 
certainly  is  not  the  present  case.  Then  let  us  suppose, 
that  in  the  recital,  after  expressing  His  Lordship's  wish 
to  settle  the  estate  upon  the  person  who,  at  the  time  of 
the  expiration  of  the  previous  uses,  should  be  the  heir 
of  Samuel  Bolle,  a  clause  had  been  added,  declaring 
"  that  the  words  in  the  last  limitation  should  be  con- 
strued accordingly."  Would  not  the  words  in  this 
clause  have  applied  so  directly  to  those  used  in  the  ulti* 
mate  limitation,  as  to  have  obliged  the  Court  to  consider 
them  as  incoiporated  into  that  limitation  ?  Still,  however, 
these  words  are  not  actually  used.  Then  let  us  make  a 
nearer  approach  to  them,  and  suppose  that  the  words  of 
the  recital,  and  the  words  introducing  the  operative 
part,  and  describing  the  consideration,  inducement,  and 
object  of  it,  had  been  added  to  the  ultimate  limitation, 
would  they  not  have  controuled  the  words  of  the  limit- 
ation, and  have  caused  it  to  be  construed  accordingly  ? 
Here  we  nearly  reach  the  present  case ;  for  supposing 
the  words  to  be  left  in  the  place  where  they  now  stand, 
and  the  deed  to  contain  a  plain  and  express  clause,  sig- 
nifying it  to  be  the  intention  of  Lord  Orford^  that  the 
words  in  the  limitation  should  be  construed  in  such  a 
manner  as  would  give  e£Pect  to  the  avowed  object  of  His 
Lordship,  appearing  by  the  recital,  and  tlie  words  at  the 
conmiencement  of  the  operative  part  of  the  deed,  would 
not  such  a  clause  have  given  to  the  ultimate  limitation 
the  construction  contended    for  by  the  Defendants  ? 

Then 
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Then  is  not  such  a  clause  implied?  Whenever  a  tes- 
tator or  settlor  declares  an  intention  that  his  estate  shall 
go  in  a  particular  manner,  must  he  not  always  be  under- 
stood  to  declare  an  intention,  that  his  words  shall  be 
construed  in  the  manner  which  will  give  that  intention 
effect 
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In  Brawn  v.  Barkham{a\  Lord  Chanc^lor  C(mpet 
pats  the  case  of  a  man,  who  has  lands  at  cbmmon  law 
and  in  Borough-English  or  Gavelkind,   devising  the 
former  to  his  heirs  in  Gavelkind  or  Borough- English, 
the  latter  words  will  contrpul  the  word  heirs ;  and  he 
says,  ^  It  is  most  certainly  a  good  devise  to  the  youngest 
son  in  the  one  case,  or  to  all  the  sons  in  the  other.'' 
Now  ii^  in  either  of  the  cases  propounded  by  Lord 
Camper^  the  framer  of  the  deed  had  expressed  an  in^- 
tention,  that  the  estate  should  go  to  the  heirs  in  Gavel- 
kind or  Borough-English,  and  that  the  word  ''  heirs" 
in  the  limitation  should  be  construed  accordingly,  sucli 
a  plain  declaration  must  have  given  to  the  word  the  in- 
tended construction.     In  the  present  case,  if  any  one  of 
the  expressions  alluded  to,  either  in  the  recital  or  in  the 
introduction  to  the  operative  part,  had  been  superadded 
to  the  words  "  right  heirs  of  Samuel  BoU^*  in  the  last 
limitation,  the  construction  must  have  been  that  con- 
tended for  by  Lord  Clinton ;  as  it  is,  those  expressions 
must  be  considered  as  if  they  were  brought  down  to  the 
limitation,  and  the  limitation  must  be  construed  as  if 
those  words  formed  a  part  of  it. 

The  argument  is  fortified  by  considering  the  expres- 
sions which  introduce  the  different  limitations.  After 
the  first  limitation  to  George  Earl  of  Orford  for  life 
fi>llow  the  words,  ^^  and  after  his  decease."    Hence, 


Vol.  IL 


D 


if 
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if  i^  be.  9Pjf^tepdQdt^tHi;9  Lpi^ship,  iffi  speallWff  of  ik^e 
jpgiit  hei»  of  Samuel  BpUe^  i^oitended  to  4^ignflAe  ^ 
p^pr^^  who.  at  tlia,t  time  a,Qswered  thi^  4^ciril^%  ^ 
being  lani3elJ^  that  persip^a,  thli^  pr^po$terqip.»  MusaqQeam 
^  foUow,  ^t  the  deed  mi^t  bM»  read  41  if  4^  ««84e 
CWK*^!^  h^  been  Umited  «  to  the  use  of  George  Earl  of  Os^PW* 
for  life^  and  after  his  decease  to  the  use  of  George  Earl 
of  Otford"  The  very  dxciunstanc^  oj^  his  hawig  taikk&K 
a  previous  life-^tat^e  excbvles  ttie  8upppsitU>p  ^  1^ 
haying  b^en  intended  to  take  mai^  th|e  sulis^quj^ 
luxutatiop. 


On  this  part  of  th^  subyect^,  two  caa^  pa^iiliM%» 
which  haye  been  alr^y  cited  (a)^  are  W!Oinjxj,  q$.  to- 
mark*  Hijey  ar^  iS^pori  v.  j^ri  (i),  and  Ai^chbishop^^ 
Cranmer^s  cafse.  (c)  The  sam^  Judge  dedded  bolh 
casesf,  aiji^d  pf  course  was  anxtQua  that  it  shpvJlfi  be 
bipw]^  ifhy  tjhe  decifiioDS:  were  diflfegent:  j^^ereftwe^ 
ip.ves  hi|s  rea^onsi;  the  fyi:st  ia^  that  ip  Cnmn^i^s  0Asp 
the  lii^itations  weire  by  way  <^  ujs^;  the  second^  dia^ 
the  land  was  linijited  by  the  party  h}niself»  **-  so  1^ 
shows  his  ii^ent,^  that  it  shpuld  not  vest  ixK  hixaseLg 
but  in  his  executors."  But  in  S^rk  v.  Sgari  tfre 
limitation  is;  by  a  strangely  ^^  wher^  there  ia  not  any 
intention  appears  but  that  it  should  ve^t  in  the  lesae^i 
himself.''  We  h^ve  in  thjis  deed^,  as  in  Cranfner'&  Qas^ 
a  limitation  by  way  of  use,  and  Umiti^tions  ma^ie  by  the^ 
par^  himself.  Cranmerfs  cas^  therefore,  applies  di- 
rectly to  the  present. 

There  are  two  other  cases  bearing  xtgQp,  this  point. 
The  first  is  Pyot  v.  ^j/frf  {d\  in  which,  after  a  devise 
in  tru^t  for  the  testatrix's  daughter,  there  i^as  a  gift 


(a)  S  Mer.  993.  (b)  Cro.  EUz.  666.  (c)  Dy.  809.  a. 

(iQ  1  ^<^'«  sen.  3SS,    See  also  15  Va,  99,  i  U. 

over 
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overym  the  event  of  her  death  before  tweatf-oat  of 
nmniag^to  the  testatrix's  nearest  rdation  of  ihe  narae 
of  i^.  The  daughter  was  the  only  next  of  kin  tif 
the  testatrix,  and  Lord  Hardwkke  heU^  thai  the  de- 
scription in  the  ultimatfr  gift  must  rdbr  to  the  time  ef 
the  contiii^ienqr  happening.  In  gsami  th^  y^^  ^^  Wh 
Ijtionji''  signififlB  tiy^t  ^fig^jp^j^n  f>e  peraQnajdio  i^Oitld 
b^QGdSitkd  fft  tfl^  tcstatnr'.s  pftrsftnalty  at  th^  tiiftft  of  Jiia 
d^tth;  bat  in  this  case,  from  the  eircumtftance  that  tile 
daaglbter,  who  was  then  the  sole  next  of  hili^  was  ^bb 
first  devisect  it  was  inferred  that  she  was  in^Hded  to  be 
excluded,  and  the  next  of  kin  at  the  time  of  the  con^* 
gency  happening  were  held  entitled^ 


M 
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Tkeother  ease  is  iiarsk  v.Marsh{a\  in  whkji  the  w^d 

«  rdadons"  in  an  ultimate  bequest  of  personalty  upoir 

a  contingency  was  held  to  refer  to  that  period,  and  not  to 

the  person  answering  die  description  at  the  death  of  Ae 

testator.  The  ambiguity  in  the. words  usedby  LordZfO^gAr 

hoiHju^  as  reported  in  Bramn^  is  removed  by  a  note  oi 

Sir  Samud  Momitty^  inserted  in  the  edition  of  VLr.BeU^ 

^  The  testator/'  says  His  Lordship,  ^*  certainly  meant 

that  die  nearest  relation  ai  the  time  qf  the  decease  qf  ikfi 

9om  should  take  the  property,  and  not  the  nearest  at  hia 

own  decease.    To  suppose  he  meant  a  reversion  to  hia 

son  is  impossible,  and  his  wife  clearly  has  no  title:  the 

surviving  aister  is  idone  entitled**^ 

It  has  been  urged  as  an  objection  to^  the  construction 
contended  for  by  Lord  Clinton^  that  supposing  the  limi« 
tation  in  question  did  not  point  to  the  person  who,  at 
the  execution  of  the  deed,  was  the  right  heir  of  Samuet 
BoUey  it  is  not  dear  to  what  period  of  time  it  is  to  be 
referred,  whether  to  the  death  of  Loxd  Orford^  or  to  hia 


(a)  1  JRra.{7.  C.a9S^  BeW%  eifition. 

D  2  death 
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death  without  issue.  The  first  answer  is,  that  the  de- 
scription clearly  referred  to  his  death  without  issue,  as 
till  that  event  his  heirs  would  be  the  heirs  of  Satmiel 
JRoUe.  But  there  is  a  better  answer  to  be  given  to  this 
objection.  Where  there  are  two  constructions,  and  the 
same  person  is  entitled  under  each,  the  Court  will  not 
consider,  because  it  id  uncertain  which  of  the  two  i^  the 
most  probable,  that  the  one  neutralizes  the  other  ^but 
will  give  it  to  the  party  who  has  an  equal  claim  under 
either.  Thus  in  Janes  v.  Morgan  (a),  where  the  devise 
was  contended  to  be  good  in  either  of  two  dliierent 
modes  of  construction,  the  Judges,  as  appears  by  their 
certificate,  thought  it  no  objection  to  the  validity  of  the 
devise,  that  arguments  could  be  adduced  in  favour  of 
each  construction,  when  in  the  events  that  had  hap- 
pened the  same  party  was  entitled  under  both. 


It  is  said  that  the  word  "  heir"  is  a'  technical  word, 
and  that  technical  words  must  always  be  used  in  the 
meaning  technically  appropriated  to  them.  But  in  the 
law  of  England  there  is  no  technical  word,  if  by  that 
term  is  to  be  understood  a  word  of  so  inflexible  and  of 
such  a  determinate  signification,  that  no  implication,  no 
manifestation  of  intention  can  alter  its  supposed  tech- 
nical meaning,  except  in  the  single  case,  where  an  estate 
is  given  to  the  heirs  of  a  person  to  whom  an  estate  of 
fireehold  has  been  previously  limited ;  there  it  enlarges 
that  estate  to  an  estate  of  inheritance.  This  is  the  only 
instance  iri  which  the  word  "  heirs"  receives  that  in- 
flexible construction.  It  is  true  that  there  are  certain 
Words  necessary  to  create  certain  estates  and  obligations. 
Thus  jn  estate  of  inheritance  cannot  be  created  without 
the  word  "  heirs."  An  exchange  at  common  law  can- 
not be  efiected  without  the  word  "  exchange;"  nor  an 


(a)  Peanw,  Cant.  Rem^  App*  5^7« 
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express  warranty  without  the  word  ^*  warranty/'  But 
all  these  words  admit  of  modification,  and,  when  the  in- 
tention of  the  party  requires  it,  will  receive  a  construc- 
tion diSBareat  firom  their  strict  technical  meaning. 

Sir  fF.  Blacistone,  in  his  argument  in  Perrin  v. 
Elake  {a\  states,  that  all  rules  of  construction  are  reduci- 
ble  to  three  classes,  which  he  there  particularizes :  in  the 
firs^  which  he  describes  as  ^^  the  indelible  landmarks  of 
proper^  irrevocably  established  by  the  weU  weighed 
policy  of  the  law,''  the  intention  of  the  party  is  controuled 

'  by  the  words,  and  in  the  two  others  the  words  are  con« 
tnniled  by  the  intention  ;»now  the  present  case  does  not  &li 
within  the  first  class;  there  is  no  rule  of  law  which  pre- 
vents a  person  firom  limiting  an  estate  to  one,  who  at  a 
future  period  shall  answer  the  description  of  his  own 
heir  at  law,  or  the  heir  at  law  of  another:  it  fidls  within 
the  second  or  third  class ;  that  is,  within  those  classes  in 
which  the  intention  controuls  the  words;  and  what  the 
intention  actually  was,  we  have,  in  addition  to  what  has 
been  already  urged,  the  authority  of  the  illustrious 
Judge  by  whom  this  cause  was  first  heard.     He  says, 

M  <«  That  Lord  Orford  had  the  intention  which  is  ascribed 
to  him,  there  can,  I  think,  be  no  reasonable  doubt." 
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2.  It  may  be  further  contended,  that  the  limitations 
in  question  are  to  be  considered,  not  as  legal,  but  as 
equitable  limitations,  and  that  the  deed  is  consequently 
to  be  construed  with  all  that  benignity,  which  courts  of 
equi^  use  in  the  construction  of  equitable  limitations. 
Although  at  the  time  when  the  deed  was  executed,  the 
uses  were  legal,  yet  when  Lord  Orford  afterwards 
mortgaged  the  estate  in  fee,  he  transferred  those  legal 
uses  to  the  equity  of  redemption,  giving  them  all  the  in* 

(a)  JTorg.  taw  TracU,  p.  489.    Jw.  Ex*  vol.  5,  p.  5S1. 
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oidents  of  eqniteble  Hmitatiolts,  and  amoDgBt  these^  tl|at 
<tf  receiriiig  an  equitahb  ccmstructioiu  If  a  taBtatar, 
having  devised  an  estate  to  one  for  lifei  with  a  renuundar 
to  the  rigjit  heirs  of  •/•  &,  of  otherwise  in  eontingenoyy. 
were  afterwards  to  mortgage  it  in  fee,  and  on  his  death 
the  devisee  for  lifo  were  to  file  a  IhU  to  redeem,  would 
not  ihe  Court,  in  directing  a  conveyance  to  him,  insist 
upon  the  insertion  of  a  limitation  to  Irusteas  to  pre^ 
!  the  contingent  remainders  ? 


But  we  ace  not  driven  to  this  aigument  i  for  at  the 
time  of  the  esEecution  of  the  deed  of  1784,  theeqttU»hI« 
esiate  in  foe-simple  was  eiUier  ia  Robert  L<Mrd  Clif^faih 
or  Horuee  Losd  Qrford.  If  it  was  in  Lord  CUfi^Ct^ 
tha  title  qf  the  defendant  is  complele ;  then  suj^iosing 
it  to  have  been  in  Lord  Orfcrd^  that  deed  coiU4  W^ 
operate  as  a  convq^uioe  of  the  (equity  of  redemption* 
These  limitationsi  as  they  now  come  b^ore  the  Cour^ 
are  therefore  to  be  considered  as  ori^«atiiig  ^on  ^ 
supposed  equitable  seizin  of  Lord  Orford^  md  WQfi^ 
quently  as  originally  trusts.  It  foliowa  that  the  limit- 
ation to  the  ri^t  heirs  of  Samud  J^oUej  on  which  the 
question  arisesi  b  to  be  construed  with  all  that  amplitude 
of  ^oitaUe  bieiuignity,  which  courts  of  eqmty  spply  to 
the  construction  of  instruments  whose  efiect  is  merely 
ec{ttitable. 

I>eeds  operatuig  <m  .e(|uitable  estates  are  not  fXop^Ay 
to.  be  catted  couveyaoioesx  but  are  ]^e]^e  ded^radoos 
of  ^e  trustst,  It  is  i^Domatferial  in  what  part  of  such  a 
^eedlhe  trust  is  to  be  founds  whether  in  ijie  recitals, 
the  operative  part,  or  the  exposition  of  its  fiduciary 
purposes.  Wherever  it  appears,  wherever  it  is  most 
clearly  an^  unequivocally  expressed,  that  part  denotes 
the  purpose  of  the  instrument,  and  virtually  becomes 
^e  operative  part*  ^ 

In 
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b  tUi  deed  we  have  a  redtil,  ttid  it  Is  ttf  M  tAk 
«emdt  AAt  a  Hedtel.  .fitcsijat  Ja%:  ia  JA  HgTmaidili 
^hsmi  V.  CUrie  (A^  Ghraves  V.  Vllkitd  {b),  and  8<ee  tte 
cases  cited  in  Powell  on  CoiUracisj  in  which  an  exeep- 
tion,  although  void  at  law,  is  considered  as  an  agre^ 
meqt  in  equity.  _  To  apply  tne  doctrme  in  these  oases 
to  the  present,  we  hiave  a  recital,  we  therefore  have  an 
agreement.  It  follows  that  the  operative  part  of  tiie  deed 
will,  if  it  admits  of  such  a  construction,  be  construed 
in  conformity  to  it ;  if  it  do  not,  the  Court  will  ascer- 
tain which  of  the  two  agreements,  that  in  the  recital, 
or  Uiat  in  th^  ot)erative  part,  most  prolm^ly  expresses 
the  intention  of  the  setdor,  and  that  agreemenf^  which- 
ever it  may  be^  must  prevail. 

The  oistinctlon  between  the  cases  in  whicn  a  cbuii 
o^  equity  will  construe  or  recti^  a  setdement  executed 
Be&re  mahiage,  accoroii^  to  articles,  if  they  ate 
alluded  to  in  the  recitals,  and  those  in  which,  if  they 
are  not  referred  to»  the  bourt  will  jptesume  that  the 
parties  have  come  to  anew  agreement,  may  also  be  dted 
in  support  of  this  argument  Fide  Honor  v.  Honor  {c\ 
WeH  V.  Erifsey  (cf),  Legg  v.  Goldmre.  {e)  lier^ 
Qiougli  there  are  not  articles,  there  is  a  r^tal  equiva- 
lent to  an  agirbement,  and  can  il  be  decided  that  where 
die  agreemeni  appears  in  a  different  instrument,  it 
shall  prevail,  biii  iiot  where  ii  is  inserted  in  the  veiy 
deed  by  whicli  the  settleineht  is  made? 


IM«. 


Bsonr 
£brd 


3. .  We  now  venture  to  take  a  higher  ground,  and  to 
contend,  that  setting  aside  every  argument  from  inten- 
iioii  and  equitable  consideration,  and  construing  ilie 
words  in  the  strictesi  nianiier  accordiiig  to  their  legtd 

<«)  t  Jje<m.  \90%  {h)  2  Fl-eenh  57.    9  Sf  Ca.  Ahr.  652. 

(c)  1  P.  W.  123.    a  Vem,  ess.  (d)  a  P,  }V.B^9. 

(e)  C«f  •  temp.  Tdlb,  20. 
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meaning,  they  must  still  have  the  operation  which 
supports  the  title  of  Lord  Clinton.  For  this  purpose 
we  submit  the  five  following  propositions :  — 

First.  —  When  one  or  more  estate  or  estates  of 
freehold  are  previously  limited,  and  are  followed  by  a 
limitation  to  such  uses  generally  as  the  party  shal^ 
^point,  and  in  default  of  appointment  to  a  person  or 
persons  specified,  the  devise  over  confers  a  contingent 
remainder, , 


We  beg  leave  to  observe  that  the  proposition  con- 
sists of  two  terms ;  first,  that  one  or  more  estate  or 
estates  of  freehold  are  limited  in  the  first  instance^  con- 
sequently it  does  not  apply  to  cases  where  the  power  of 
appointment  stands  first,  as  where  there  is  a  limitation 
to  such  cases  as  a  party  shall  appoint,  and  in  default  of 
tippointment,  to  other  uses ;  secondly,  the  power  must 
be  general ;  that  b,  it  must  be  absolute  and  unqualified, 
both  as  to  the  persons  who  are  to  be  the  objects,  and 
the  estates  that  are  to  be  limited. 

Second.  —  When  one  or  more  estate  or  estates  of 
freehold  are  previously  limited,  and  arc  followed  by  a  - 
limitation  to  such  one  or  more  exclusively,  of  the  other 
or  others,  of  certain  specified  objects  as  the  party  shall 
appoint,  and  in  default  of  appointment  to  the  specified 
.objects  themselves,  the  devise  over  confers  a  contingent 
remainder.  , 


Third. — When  one  or  more  estate  or  estates  of 
freehold  are  previously  limited,  and  are  followed  by  a. 
limitation  to  certain  specified  objects  in  such  shares^ 
and  for  such  estates  as  the  party  shall  appoint,  and  in 
default  of  appointment  to  the  objects  themselves,  the 
specified  objects  take  vested  remainders. 

Fourth. 
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Fonrth*^"  When  one  or. more,  estate  or  estates,  of 
.freehold  are  previously  limited,  and  are  followed  by  a 
limitation  to  certain  specified  objects,  of  to  such  one  or 
more  of  them  as  the  party  shall  appoint,  and  in  defiuilt 
of  appointment  to  the  objects  themselves,  there  also  they 
take  vested  remainders. 
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Fifth* — This  position,  which  is  to  be  particularly  re- 
marked, as  it  does  not  seem  always  to  have  been  suf- 
fidently  attended  to^  is,  that  in  the  two  last  cases,  the 
remionders  oyer  are  vested  in  the  specified  objects,  not 
in  consequence  of  the  limitations  over,  but  in  con* 
segnenoe  of  the  very  limitations  which  contain  the 
power. 

The  first  of  these  rules  is  established  beyond  con- 
troversy, hj Leonard  Lewies  cnae  (a);  the  second,  by  the 
case  of  Watpcle  v.  Lord  Conway  {b) ;  the  third  by  that  of 
Cunningham  v.  Moody {c);  the  fourth  by  that  o{ Doer. 
Martin  (d) ;  and  the  last  proposition  is  illustrated  by  the 
cases  of  Mader  v.  Jatikson  (^),  Doty  v.  Hooper  (/),  and 
Hockley  v.  Mawbey  (g);  in  all  of  which  the  issue  were  held 
entitled  under  a  limitation  to  them  as  the  parents  or  parent 
should  appoint,  although  there  was  no  gift  over  in  their 
favour  in  deikult  of  appointment  These  cases  prove, 
that  in  Cunningham  v.-^Moodyj  and  Doe  v.  Martinj  the 
devisees  over  took  vested  remainders,  not  because  the 
estate  was  limited  to  them  in  de&ult  of  appointment, 
but  because  they  were  the  objects  specified  in  the  limits 
ation  containing  the  power  of  appointment 

The  three  last  propositions,,  and  the  cases  cited  in 
support  of  them,  do  not  apply  to  the  pi*esent  case,  but 

(a)  10  Rep.  78.  (&}  Barnard.  155.  (c)  I  Va^wesu  174. 

\d)  4  21  It.  59.  '     -    (0  2  Bro.  C.  C,  58S, 

(/)  2  Fern.  66S      1  Bro.  P.  C.331. 
is)  Z  Bro.  C.  C.  9Si.    1  Ftfi.  jua*  1^* 

Walpok 
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Wm^$de  V.  Gotmt^  does  epply  ti^  and  it  ey^  stronger 
thai!  the  pt^KBt;  ind  die  first  case,  diat  nf  Lamard 
laoie^  is  so.  oactly  in  pdat^  that  there  is  not  any  one 
circiiinstance  in  ik  which  is  not  in  the  present;  andupon 
th6  authority  of  that  casei  we  trust  die  Court  will  be  of 
opinion,  that  the  limitation  over  to 'the  ri^  heirs  of 
Samuel  BoUe  is  contingent. 

IL  The  next  point  is  the.efifeetof  the  deed  o£Aprilj 
i;r94»  which  has  been  e^ed  the  de^  of  eotifirmatioik. 
It  is  eiear^  hoiMrer,  that  it  eould  not  operate  i»  a  coii^ 
firmaliDn.  An  estate  to  b^  capfeible  of.  cqnfirmatigi^ 
Biust^be  Toida^if^  defeasiU^  or  deftcdre  in  sobm 
respect ;  but  at  the  time  of  the  execution  of  this  deed 
a  perfect  indefeasible  estate  in  fee  was  absolutely  yested 
"either  in  Hbraee  Lord  Or/brd,  or  iii  Eob^rt  Jjbrd 
Ointm.  IS  it  #ere  tested  in  Ldrd  Clinioni  the  tide  df 
the  defendant  is  complete;  i^  cm  the  contrary,  it  was 
Tested  in  Lord  Ot^bri^  there  was  ob  estate  or  interest 
whatever  in  Lord  CUntoni  and  therefixe  nothing  dn 
which  a  eon&rmation  could  operate* 

This  deed,  which  has  all  the  language  of  a  ctm* 
▼ej^ance^  was  to  operate  to  the  uses  of  the  setdemeiit 
of  179Si  these  words  are  then  added:  '<  in  the  sanie 
manner  as  if  the  said  indenture  of  the  1st  Jwlef  178S, 
had  not  befen  made/'  To  exannne  ihe  eflbct  of  tiiese 
qualifying  words,  it  is  first  to  be  observed,  that  it  ^ 
pears  firom  ibis  deed  that  there  was  a  genial  and  pan- 
ticular  intention^  The  general  intentfon  was  to  confirm 
the  settlements  of  1781  and  1792 ;  the  particular  inten- 
tioli  wta  to  confirm  ihem,  as  if  the  deed  of  1785  had  not 
been  executed.  Maay  judged,  but  none  so  much  as 
Lord  KenyoHy  have  insisted  on  the  necessity  of  sacri- 
fibb^  the  particular  t6  the  gcsneral  inteiition ;  but  no 
ipstan(»  has  occurired  or  ciin  be  imagiiied,  Jn  which 

th^ 
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the  gweral  Inmcum  h»$  b^tp  or  flii|^  be  Mcrifioed 
to  the  paiticolar  inteatum.  The  deed  of  1794  must 
tbtfefine  be  ooosidered  as  baviiig  been  intended  to 
eoii6rBi  and  eitaUish  tbe  deeds  of  1781  and  170S,  and 
thatf  in  tbe  iame  manner  as  if  the  deed  of  1785  had  not 
been  made;  i.  e.  to  confirm  them  generally,  and  to 
confirm  them  particularly » with  reference  to  the  olgectiow 
supposed  to  atise  from  that  deed. 


♦I 


IMKK 


But  it  is  said  that  there  was  a  mistake  in  this  deed^ 
and  dwt  the  mistake  appears  by  the  recitaL  In  saying 
thij^  ikey  admit  all  that  has  been  ur;^  <m  our  side 
rejecting  die  tfect  of  the  recital  in  tbe  deed  of  1781. 
It  is  aigued,  that  fimn  the  mention  of  the  doid)ts 
rfnipcting  the  deed  of  178j»  it  appears  that  this  deed 
prodsoed  the  deed  of  1794.  True,  it  ptoduced  that 
deed;  it  was  the  occasioni  but  it  was  not  tiie  sole 
occasion  of  it;  it  was  one  reason,  but  not  the  only 
retton.  Here,  iSotmk  is  one  ciroumstanoe  to  be  partacu- 
lariy  noticed:  dbe  ytMt  stivta  of  the  titk^  and  aU  the 
deeds  respecting  it^  bavii%  bec»  recited,  and  the  agree* 
meat  to  obviate  the  doubt  having  been  also  fully  recite^ 
the  reeit^  proceeds  thus :  ^^  la  pursuance  of  the  said 
and  beipg  desirous  to  confinn  the  setde^- 
I  of  1781  and  1792."  His  Lordship  had  therefore 
two  «)bjecta  in  vieWs  one  to  pursue  tbe  agreement,  the 
ether  to  eenfom  those  settlemmts;  there  is  no  limit- 
ation in  thpa  eai»«ssioD,  nothing  to  qualify  it ;  the  design 
waa  lo  Qonfirm  the  estates  absolntelj. 


Whea^  Lord  Orford  executed  due  deed,  he  knew  that 
it  was  in  the  contemplation  of  Lord  Clinton  to  borrow 
mopey  immediately;  be  knew  that  on  the  failh  of  the 
deed  which  be  was  about  to  execute,  money  would  be 
advanced,  jointures  charged,  portions  provided,  sales 
made,  vxd^  in  short,  thdt  the  estate  would  become  the 

subject 
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Marquis 
Cholmon- 
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V. 

Lord 
Clintox. 


subject  of  every  kind  of  dealing  of  which  reid  property 
is  susceptible.  "  Beneficio  adjuvari  iwn  decipi  ofortet^ 
says  Paulus  in  the  Digest^  and  morality  and  good  sense, 
and  {hat  which  comprizes  both,  the  law  and  practice 
of  this  Court)  will  say  the  same.  But  would  hot  a 
deceit  be  put  upon  the  world  if  Lord  Orford,  were  he 
now  alive,  could  be  permitted  to  come  to  this  Court, 
to  set  aside  all  the  contracts,  all  the  loans,  all  the 
jointures,  all  the  portions,  all  the  charges  and  mortp- 
gages,  and  all  the  sales,  original  and  derivative,  that  have 
been  made  in  consequence  of  that  deed,  upon  the  ground 
of  his  having  been  mistaken.  If  there  has  been  a 
mistake,  should  there  not  be  some  proof  of  it?  Pities 
are  always  supposed  to  understand  the  legal  conse- 
quences of  their  own  acts,  and  in  this  case  the  deed 
had  been  deliberately  considered  by  the  legal  advisers  of 
Lord  Orfordj  and  he  executed  it  under  thejr  advice. 


Admitting,  for  the  sake  of  argument,  that  so  long  as 
the  matter  lay  between  Lord  Orford  and  Lord  Clinton 
alone,  it  was  a  voluntary  deed,  and  that  during  all  this 
time  Lord  Orford  had  a  right  to  have  it  construed 
liberally  with  respect  to  himself;  yet  it  ceased  to  be  a 
voluntary  deed,  the  moment  it  was  dealt  with  for  valuable 
consideration.  It  is  most  clear,  that  when  a  person, 
holding  under  a  voluntary  deed,  deals  upon  it  with  a 
stranger,  he  affixes  to  it  aU  the  validity  which  is 
attached  to  the  deed,  which  he  executes  to  the  stranger. 
A  purchaser  for  valuable  consideration  from  a  voluntary 
grantor  has  a  good  tide  against  all  subsequent  pur- 
chasers from  the  original  grantor.  This  is  established 
by  Andrew  Newport^s  case  (a),  Wilson  v.  Wormal{b\ 
Dame  Bur^s  case  {c\  Prodgers  v.  Langham  (d),*  Kirk 
V.  Clark  {e\  East  India  Company  v.  Clavell.  {/)    < 


(a)  Skin.  423. 
Id)  I  Sid,  IJJ. 


(b)  Gcdb.  161. 
W  Prcc,a.$7S, 


(c)  Moore^  602. 
(/)  a.  S77. 


On 
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On  {his  bead  it  is  also  to  be  observed,  that  when  a 
trust  is  executed^  or  a  power  Is  exercised,  it  is  the  same, 
as  if  the  executory  trust  had  been  omitted  in  the  deed, 
andf^  trust  executed  had  been  inserted  in  its  place, 
or  as  if  the  power  had  been  omitted,  and  the  use  or. 
ini^t  created  by  the  exercise  of  it  had  been  inserted  in 
its  place.  Consequendy,  all  the  trusts  in  the  deed  of 
1792,  which  have  been  executed,  and  all  the  powers 
which  have  been  exercised,  must  be  considered  by  rela- 
tion, to  have  been  inserted  in  the  deed  of  1792.  Sup- 
posing that  by  die  deed  of  1 792  the  mortgage  had  been 
made  to  Sir  L.  Palkf  and  the  equity  of  redemption  had 
been  limited  to  the  uses  of  the  deed  of  1794,  would  the 
Court  have  endured  for  a  moment  any  subsequent 
attempt  of  Lord  Orfard  to  invalidate  them?  Now 
where  is  the  difference  between  the  mortgage  having 
he&k  made  by  the  de^  of  1792,  and  its  having  been 
made  by  a  subsequent  deed  executed  on  the  faith  of  the 
deed  of  1794? 
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III.  The  third  point,  and  that  which  has  always  been 
considered  as  the  most  important  in  this  great  cause,  is 
the  question  on  the  effect  of  the  length  of  time,  during 
which  Lord  Clinton  and  those  under  whom  he  claims 
have  held  possession  of  the  estate. 

In  the  case  of  Bwgess  v.  Wheate  {a\  Lord  Man^eld 
has  stated  at  length  the  history  of  trusts,  and  how  they 
were  ultimatdy  placed  on  their  present  footing.  He 
says,  that  in  courts  of  equity  the  trust  is  considered  as 
the^land ;  apd  then  lays  down  this  rule,  that  ishgt- 
ever  would  he  the  rule  of  law,  if  it  was  a  legal 
«U^  is  applied  in  equity  to  a  trust  estate.,  In 
the    next   page.    His    Lordship  repeats   the    maxim, 


(a)  1  Blaclui.  IS^  155.    1  Bdtn^  177.,  wdi  p.  SIS* 


that 
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tbal  ^Ij  toUam  tbtf  law;  mi  ibk,  lie  sagrg,  <<  is  a 
safe  a«  wdl  as  a  fixed rulef  &r  it  makes  the  sabstaBtii^ 
rules  of  property  oertaia  and  umfiNrm,  be  tke  moie  oi 
foUowing  it  what  it  wilL''  • 

JVoa  the  geHflsal  rale  that  e^tjr  fi)UoW8  the  kWf 
eeuftaef  eqpkj  act  in  analogy  to  the^  statale  of  luBUt^ 
atioaa  with  req>ect  to  equitable  titles;^  the  analogy  to 
the  law  a|4piies  as  weU  to  titles  affected  by  time,  as  isk 
other  cases.  Smith  v.  CUof  (a).  Bend  t.  Hopkins,  {lb)  la 
the  general  expressiona  used  by  Lord  Camdm  and  Loi4 
JZedifMlafey  which  are  to  be  found  in  these  two  cases»lheKP 
ia  no  e»cqption«  of  equities  of  redemption.  Perfaqps  no 
fpiestionss  in  which  the  statute  of  limitations}  and  the 
aaalegies  to  it  aie  to  be  consideredi  come  so  fre^penUy 
befiMre  courts  of  equity  as  those  ^isii%  between  mortr- 
gagor  and  mortgagee;  aiad  it  is  im^iossible  that  a  judgie 
of  the  experience  of  Lord  Medesdale  should  not  have 
had  those  cases  in  his  mind,  when  he  used<  the  general 
language  to  be  found  in  the  last  case.  This  doctrine 
is  still  more  stron^y  laid  down  by  His  Loidsh^  in 
J^hvenden  v.  Lord  Aaneskjf  {c);  he  there  says,  ^<  I  think 
tk^  stxdute  mtat  be  taken  virtual^  to  include  courts  of 
equityk^  The  language  of  Lord  Manners  is  eqpally  de- 
cisive,  in  Meddlicotf  v.  CfDonneL  {d) 


The  above  authorities^  shew  how  fiu*  the  doctrine  of 
barring  tides  by  time  has  been  established  by  Courts 
of  Equity.  The  cases  on  the  subject  may>  it  is  appre- 
hendedy  be  reduced  to  the  following  six  classes :  -^ 

1.  Where  a  fine,  levied  by  a  person  who  has  a 
tortioua  enjoyment  of  a  real  estate  vested  in  trustees^ 


(fl)  Amb.  647.    3  Bro.  C,  C.  639.  fU  {h)  lSck.^Lrf.  427. 

(c)  S  iScA.  ^  X^.  652.  (d)lBaU^  ^^ottji,  165. 

has 
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^  b^A  a4i»ittod  lo  bar  the  peripigi  rig^  IMOt 

c^^  a  QOii-cWm  of  five  y^<m>    The,  ceiw  on  this  are 
Ci^^  r.  JM9  («)^  Salkibur^  v..  Jb^o<  (i^  (^r<f  s 

^  JS^k*^  a^per^on  selz^  of  the  eqi^table  fee  qf^a 
ijO|Kyhdd  egtele  dentet  k,  and  upon  his  deatik  the 
^^wtcwwy  heiy  enters  aod  ke^  possession  (^it  4lirag 
tveiM^  yeunib  Ab^  Jtru^tees  still  holding  the  Iiiigal  fi^ 
md  die  devisee  then  $1^  his  biU  to  r^QOver  the  estate^: 
egjuity  will  give  no  relief  after  the  heir's  adverse  pos- 
t  lar  |PB9^  yaiar%  2)aoi<  v^  JSmA&mi.  (^^ 


Jl  Wha»  h  ^_de»9ed  tQseappIjrtfiewantofasiur'^ 
ofa  ec^jyhold  ^ftole,  ji^.tweii!^  ya^irs'  advent^ 
diea    eqii^jt  wUl  not    relieve    Cboi  v«, 


Amhaio.  (/) 

4.  TWfcurfi  ci»9^  of  <Mesteo«taia8  ihose^  10  which 
l^Mi  A>etpne  most  &e(|Beiitigr  oemss  before  the  Coud ; 
tbeae  are  whare  a  xedenipticin  ^  a  wios^gagp  ie^  pnagFed 
fer»  aAer  a  possosabw.  for  SO^  yeara  b>  the  mort^ssge^. 
^^Mibqa  refiflgaitJOTLQf  tibe  ^le  of  the  mortgagoiT;;  equi^ 
wift  net  ibm  fienait  him  tP  r^^emt  ^  Stuih  casea  are 
vttiy  nmMKiiia ;  Samden  iu  Arde  (g:)i  a  ease  of  great 


(^  ii^.  97^.  !Qiift  oipe  ift  queened  1^  Lord  Metkt^^le,  io  iCfiir- 
iie^  V.  1)0^,  \  Sch.  4*  i<fl  378.  The  order,  dismissing  the  bill  with- 
out costs,  is  entered  in  the  Register  Book,  B.  1676.  £0, 690.,  where  it 
is  nentioiied  that  the  cause  was  argued  for  three  days,  before  the 
Loffd  Gbmcellofv  LordjNMngkm. 

(e)  1  Freem,5lU  (iQ  1  Vern.flSi6. 

(e)  1  Ch,  Ca.  39.  NdvmU  Ch.  Rep.  76.  iuh,  nam,  Dmre  v. 
Bt^enhoM.  This  case,  and  that  of  digbrdv.  Askletf,  mp.  have  been 
scarehed  for  in  the  Krister's  Book  without  success. 

(/)    3  P.  W.  ^9^    Cas.temp.  ToXb.  ZS. 

import- 
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importance,  and  not  frequently  citedi  is  one  of  them': 
the  Court  there  considered,  as  Lord  Redesdale  did 
in  a  subsequent  case,  that  the  plaintiff  was  barred  in 
equity,  hot  by  analogy  to  the  statute,  but  by  the  statutse 
itself. 

5.  The  fifth  class  of  cases  contains  those  which  have 
determined  that  a  bill  of  review  shall  not.be  brought 
after  a.ftf)ssession  of  twenty  years.  Such  are  Smiih  v. 
CZoy,  ciL  sup.  and  Lytton  y.  lAfttofU  {a) 

6.  The  last  class  consists  oS  those  cases  where  a 
tortious  possession  has  originated'  in  fraud,  and  the 
Court  has  considered  the  rightful  owner  to  he  barred, 
after  a  possession  of  20  years  by  the  fraudulent 
usurper.  The  principal  of  these  are,  Winchcombe  v. 
Hall  (&),  Bonny  v.  Ridgard.  (r) 

Many  objections  have  been  urged,  to  prevent  the 
application  of  the  rules  laid  down  in  the  forcing 
authorities  to  the  present  case.  The  first  is,  that  the 
present  is  the  case  of  an  equity  of  redemption^  and  that 
the  analogy  to  the  statute  of  limitations  does  not  hold 
in  the  case  of  a  mortgage:  and  it  is  certain  that  it  does 
not  hold  between  a  mortgagor  and  mortgagee,  each 
recognizing  the  title  of  the  other;  no  questbn  upon  the 
statute  can  arise  between  them.  But  no  imaginride 
reason'  can  be  assigned,  why  the  same  analogy  to  the 
statute  of  limitations,  that  is  allowed  to  prevail  with 
respect  to  other  trusts,  should  not  be  equally  allowed 
with  respect  to  trusts  subsisting  in  equities  of  redemp- 
tion. The  mortgagee  holds  the  estate  as  a  security  for 
his  principal  and  interest,  but  beyond  that  he  is  to  all 


(a)  4^ro.  C.C.  441. 

(c)  4  Bro.  C,  C.  130.    1  Cote,  145. 


{b)  1  Ch,Rep.40. 
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intibnts  and  parposes  a  trustee  for  the  mortgagor.  If 
an  estate  be  vested  in  a  trustee,  in  trust  to  pay  an 
annual  sum  to  a  particular  person,  and  subject  to  that 
trastf  in  trust  for  others,  it  is  clear  that  the  first  trust 
oigrafted  on  the  legal  estate  of  the  trustee  would  not 
make  him  less  a  trustee  for  the  other  claimants.  Why, 
then,  should  a  person's  holding  the  estate  as  a  security, 
in  the  first  instance,  for  his  own  debt,  make  him  less  a 
trustee  Ibr  the  persons  interested  in  the  equity  of  re-' 
demption,  than  his  holding  it  in  trust  in  the  first 
instance  for  a  specific  annuitant?  The  estate  of  the 
mortgagee,  it  must  be  remembered,  is,  in  some  instances, 
as  in  presenting  to  advowsons,  and  voting  at  elections, 
as  mneh  recognized  at  law  as  if  he  were  the  legal 
owner. 


IMO. 


Another  objection  has  been  raised,'  by  asserting:  that 
the  acknowledgment  of  the  estate  of  the  mortgagee  is 
an  acknowledgment  of  the  trust  charged  upon  it  Now, 
in  all  di^  cases  died  above,  the  person  acquiring  the 
benefit  of  the  trust  acknowledged  the  legal  estate  which 
existed  in  the  trustee.  But  still  that  recognition,  it 
was  held,  did  not  prevent  the  application  of  the  general 
rule. 


It  has  been  urged  that  a  mortgagor  is  only  tenant  at 
will  f^  ifig  mortgagee ;  and  most  assuredly  this  is  the 
case  in Jaw^  but  most  assuredly  it  is  not  so  in  a  court  of 
equity :  there  he  is  considered  as  the  beneficial  owner 
of  the  fee;  subject  to  the  mortgage,  which  in  this  ca^e 
is  considerad  only  as  a  charge.  ^To  use  the  words  of 
Lord  Mansfieldf  he  has  the  bnd.  The  observations  on 
this  sulgect  by  Lord  Hardmekey  in  Casbm^ne  v.  Scarfe  {a\ 
are  decisive. 


Vol.  II. 


(a)  lJ<il.605. 
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It  has  been  said  that  a  tortious  aqt  oaonot  ho  the 
foundatiou  of  aa  equitable  estate.  But  it  is  to  b^  ob- 
served,  that  in  five  of  the  six  classes  of  cases  eaumerated 
above,  the  possession  was  originally  acquired  by  a  tor^ 
tipus  act :  yet  in  all  these  casQS  di^e  Court  held^  that 
thpre  was  a  period  of  time  $J^  which  the  occupa- 
tion, though  originally  tortious,  became  so  &r  rightful* 
that  the  C!ourt  would  not  permit  it  to  be  disturbed,  JThe 
stability  of  the  pcgseasion  of  the  wrong  doer  dogjpot 
^ise  liQip  his  tortious  act  having  vested  a  title  in  l^ima 
but  from  the  rightfid  owqer  Ixavmg^eglected*  to  ass^ 
the  rightful  title  in  due  tim^ 


One  of  the  cases  cited  in  support  of  the  plaiutiff's 
case,  was  JJadey  v.  JLoeaiey.  (a)  That,  howeverj  wi^ 
not  a  case  like  the  present^  of  a  party  seeking  to  recover 
an  estate  by  hill  in  this  Court:  it  was  a  matter  of 
aocoAUit;  and  the  proceeding  was  instituted  by  ^^'^ 
tenant  in  oouuiion  agninst  another,  so  that  the  statute 
of  limitations^  and  all  analogy  to  it,  were  altogether  out 
of  the  question*  Every  tenant  in  common  having  a 
right  to  perforui  acts  of  ownership  oyer  the  entireQr  of 
the  estate^  that  which  would  constitute  an  adverse 
possession  in  a  stranger,  would  not  constitute  such  a 
possession  in  one  tenant  in  common  against  the  other. 

The  ease  of  Lord  GreswiUe  v*  Bl^ih  (6),  whic^ik  cannot 
be  said  to  have  been  ultimately  decided^  as  the  decree 
would  have  been  a{q)eBled  from  if  the  objection  to.  the  title 
had  not  be^  afterwards  repK)ved,  has  been  considered 
to  make  more  against  Lojd  ClitUon  than  any  other,  but 
will  be  found  to  have  no  ^plication  whatever.  It  did 
not  turn  upon  the  statute  of  limitations :  the  ^uestioq 
was,  whether,  under  the  particular  circumstances,  there 


(a)  9Mod.tU. 


(5)  16  Ve'k.  S24. 
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bad  faeen  tliat  dupossesdoii)  which,  by  axi$iogy  to  the 
l^al  principles  of.dissasuns,  had  vested  an  equhtible 
seiziii,  or  at  least  an  aetaal  seiiioy  in  Lord  Came^brd. 
Thus  it  has  nothing  in  common  with  the  present  ease^ 
which,  as  to  the  point  now  under  oonsideration,  turns 
entirely  en  the  statute  of  ti natations,  and  the  eqoHahle 
itoit^ 


18^. 


This  leads  us  to  another  ofcgection,  munelyi  Ihftt  ft 
tnifllee  necessarily  holds  for  the  rightful  owner.  Thkr 
position  we  entirely  admits  and  contending^  as  we  do^ 
that  Lord  CUMon  is  the  rigbdnl  owner,  we  ecmtend 
that  the  present  trustee  is  trustee  for  hhn.  y  hen  a 
ttost  is  cj^aadt -the  trustee  holds,  in  the  first  instance^ 
&r  the  person  far  whose,  benefit  the  trust  was  originally 
jdidbred;  bnt  when,  in  oonsequenee  of  descent^  w  of 
alienation,  either  yohmtary  or  im  ifmHm$  or  by  act  of  hw^ 
(and  assuredly  the  operation  of  tbestatuite  of  finitetions  n 
a  iwry  powwfid  act  of  law»)  the  original  owner  is  chtmgedj^ 
Uie  trustee  ceases  to  be  trustee  finr  bim,  txnA  becomes, 
trustee  far  the  person  on  nthom  the  new  title  deyotves.  ; 

It  has  been  said,  with  refarene^  to  tl^^pointy  thtti 
there  is  no  such  thing  as  equitable  disseizin,  abateinent, 
or  intrusion,  and  the  judgment  of  Lord  Hardmcke^  in 
Ilopkims  Y*  Hefkim  (a),  has  been  cited  ia  support  of 
the  pomion.  This  cannot  be  denied ;  ^^^sannjftjp 
act  by  which  a  snranger  usurps  the  feadal  tenure  ef  d^ 
kgai  tenant,  and  substitutes'  himself  in  his  place  m 
tenant  to  the  legal  lord :  it  is  impossible  that  this  can 
take  j^ace  between  trustee  and  eestmque  trust  ;J^tr 
^inelf  a  person  may  usurp  the  situation. of  ccsfiBiqMe 
QW^^NjKQdby  oblainiiig  fiom  the  trustee  the  actual,  pwfw 
mH^o^theven^  or  penaaasjon  to  reoetre  it,  may  sub- 


(a)  1  Atk,  581. 
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stitute  h^QadL.UI  the  situation  in  which  the  rightfol 
owner  originally  stood,  and  ou{j;ht.to.staQd  with  respect 
to  the  trustee.  Let  usi  not  quarrel  about  words,  let'  us 
fistbricate  a  word  if  it  expresses  the  idea ;  let  us  consider 
all  those  acts  by  which  strangevs  and  wrong-doers  get 
posseission  of  the  benefit  of  a  trust,  and  by  which  they 
place  themselves  in  situations  analogous  to  those  of 
disseizors,  abaters,  or  intruders,  as  quasi  disseizins, 
quasi  abatem^ts,  and  quasi  intrusions.  The  analc^ 
which  courtp  of  equity  have  established,  between  thdr 
language  and  tiiat  of  courts  of  law,  will  admit  the  ex- 
pression, at  least  it  will  admit  the  thing  which  that 
expression  is  meant  to  signify.  Even  the,  word  estate^ 
if  coQsidered  in  its  original  meaning,  cannot  be  applied 
to  equitable  interests,  fi>r  it  originally  signified  the  li^ 
estate,  and  it  was  not  till  long  after  the  existenee  of 
trusts  that  the  word  estate  was  applied  to  them.  But 
tiiere  cannot  be  an  estate  without  a  seizin  of  it^  and 
there  cannot  be  a  seizin  of  that  of  which  there  cannot 
be  a  disseizin,  and,  tiiereforc)  for  the  sake  of  preserving 
analogy,  where  the  benefit  of  the  trust  is  wrongfiilly 
acquired  by  another,  the  rightful  .owner  of  the  trust 
may,  without  impropriety  of  langui^;e,  be  said  to  be  dis- 
seized of  it. 


The  doctrine  req>ecting  the  protection  afibrded  to 
purchasers  and  incumbrancers  by  outstanding  estates  is 
now  firmly  established:  the  case  of  WiUoughig  v.  WUr 
laughly{a\  decided  by  Lord  Hardwickei  may,  to  use 
the  expression  applied  by  I<ord  Kenyan  to  JPeUs  v. 
Brapm  {b)  upon  executory  devises,  be  called  the  Mgigna . 
Charta  of  this  branch  of  the  law.  It  is  there  laid  down 
that  an  assignment  of  a  tenn  protects  a  jwrchaser 
*^  against  all  estates,  charges,  and  incumbrances,  created 


(a)  J2\J7.769. 


(5)  Cro.Jat.S90. 
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IntenriedJAte  between  the  raising  of  the  term  and  the 
porofaase."  But  if  the  person  in  whom  the  outstanding 
estate  is  vested,  is  trustee  for  all  intermediate  incum- 
brancers, the  whole  doctrine  is  subverted,  and  innumer- 
able titles  which  rest  on  it  will  be  destroyed.  On  this 
siibject  there  is  no  stronger  case  than  that  of  StatAope  v. 
Earl  Vemey  {a) ;  but  the  principle  on  which  it  was  de- 
cided cannot  be  maintained,  if  the  doctrine  contended 
for  on  die  other  side  should  prevail. 


1820. 

Marquis  ^ 
Cboimon- 

DELSY 

». 

Lord 

CUNTOK. 


In  Permll  v.  Luscomb  {b\  a  brother  of  the  half 
blood  was  held  entitled  to  the  equity  of  redemption  of 
an  estate,  of  which  the  mortgagee  was  in  possession,  in 
preference  to  his  sister  claiming  it  as  heir  to  her  elder 
brother,  upon  whom  it  had  descended,  but  wha  had 
never  in  any  manner  asserted  his  ownership,  or  right  to 
redeem.  That  case  establishes  three  propositions ;  first, 
dut  i^en  there  is  a  mortgage,  and  the  mortgagor  r^ 
€9eives  the  rents  of  the  estates,  he  is  considered  to  have 
an  equitable  seizin ;  secondly,  that  when  the  mortgagor 
does  not  receive  the  rents,  or  otherwise  assert  his  title, 
he  is  not  considered  to*  have  an  equitable  seizin ;  andf 
dihdly,  this  proposition,  which  is  applicable  to  the 
present  case,  timt  w^siL&^erson  entitle$I  to  the  benefit 
of  a  trpst  does  not  assert  his  right  in  due  time,  the 
trustee  ceases  to  be  a  trustee  for  him,  and  becomes  a 
tmstte  for  the  actual  possessor.  The  mortgagee  was 
trustee  of  the  equity  of  redanption,  in  the  first  iiistance, 
fiv  the  eUest  son,  but  on  his  death  he  became  trustee, 
not  for  the  heir  of  the  person  who  once  had  the  right 
but  neglected  to  assert  it,  but  for  the  representative  of 
die  piefson  to  whom  it  had  last  belonged.  So  in  our 
case^  if  the  construction  of  the  plaintifis  is  right,  Sir  S. 
Hmghn  was  originaUy  trustee  of  the  equity  of  redemp 


(a)  Co,  IaU.  S90.  b.  n.    2  Eiem^  81. 
(6)  Motdy,  72. 129.    Ftd  Mle,  p.  19, 
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don  Sar  Horace  Lord  Or/ord^  and  he  contmiied  ao  till 
the  effluxion  qf  the  twenty  yeers':  when  that  time  had 
elupsed,  he  ceased  to  be  trustee  for  L<»*d  Orford^  and 
became  trustee  for  him  wh&  had  been  in  posseasioti 
twenty  year8»  instead  of  being  trustee  for  bim  by  -whoae 
laches  that  long  possession  had  been  perimtfeed* 

The  doeirine  of  Lord  HwrdvMkt  in  WiMmgVbig  v. 
Wilioughby  is  confirmed  by  the  caae  of  Ue^vdfyn  t. 
Machsxn-th  (a);  in  which  it  is  stated,  that  tjie^rule  as  to 
th^  statute  of  limitations  not  applying  to  trusts,  only 
held  between  a  cestuique  trust  and  his  trustee^  but  did 
not  extend  to  the  case  of  a  stronjger.  ^^  For  a  stranger  is  ^ 
equally  obliged  to  claim  the  benefit  of  a  trust  within  the 
'Qme  appointed  by  ihe  statute  in  case  of  a  trust  estate  as 
if  it  was  a  l^gal  ^wtafea.'^ 

Ithas  been  suggested  thaf^  if  the  length  of  tame  wKwdd 
have  been  a  bar  to  Mrs.  JDamer,  the  deed  of  Nacem^ 
her^  1611,  by  directing  the  redemption  to  be  goremed 
by  the  former  deeds»  was  such  a  recognition  of  her  tide, 
DS.to  preyent  the  length  of  time  firom  operating  as  a  bar. 
The  effect  of  that  deed  was  only  to  substitute  Frands 
Dfxtiei  in  the  place  of  Sir  Edmird  Ha^s  as  the  mseit- 
gagee^  leaving  the  title  to  the  equity  of  redemptkin  as  it 
stood  before,  excepting  that  the  money  was  to  be  paid 
to  Francis  Drake^  instead  of  being  payable  to  the  per- 
sonal representative  of  Shr  A  Hughes.  Now  at  that 
time  the  right  to  the  equity  of  redemption  rested  on -the 
de^  of  1794>,  by  which  Ae  estate  was  conviqred  upon 
the  trusts  of  the  deed  of  1792,  in  the  same  mann^  as  if 
the  deed  of  1 785  had  not  existed^  expressly  cacdndifig 
the  ktter  deed  from  c^ratton.  But  it  is  only  under  the 
deed  of  1785  that  Mrs.  Darner  can  daim  die  eipiity  of 


(a)  Bam,44S. 
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l^edlUiipiibfa;  )6hd  the  ^eei  df  that  deed  Wnj$  tilkeh 
aWfty^  die  is  tbially  ektltided-. 

It  is  certHin  that  tlie  d^ed  of  1811  left  the  ri^ts  0f 
the  ptMei  to  file  equity  of  i^^mjiddn  as  it  fouild  tbi^ ; 
the  only  questitm^  tibeh,  is^  ^hat  were  theii^  Hghts  |kre^ 
Tious  tb  the  ex^iition  of  Aat  de^i^  We  subtiiit  Ihttt  Afe . 
first  ri^t  df  redemj|>tion  was  ih  Lord  (MfUm  t  he  and 
his  fi^er  had  paid  the  interest,  and  hlid  had  t^ssiissioii 
ftom  {he  time  of  th^  death  of  George  Lord  (h^JWdi  he 
tms  invest^  with  all  tfle  lights  incid^t  td  an  estate  iii  * 
possession  aikd  consequently  with  the  right  to  have  it 
made  perfect  fthd  indefeasible  by  tb&  laches  ^  Mrs% 
DanriTi  if  she  did  not  dftini  within  tweiity  years  frmn 
the  dd^  tK.  Q\mgs  Los^d  OrJbtL  There  wiw  a  fttfth^t 
right  in  Mrs.  Darner  to  retest  the  estate  in  hersdfi  aod 
to  liidl  fbr  ttrred^iiptioii  at  any  time  before  the  expiri- 
afkm  of  thM»  t^isnty  years^  Lcnrd  CUntm  had  the 
achial  rights  defeasible  by  Mr3.  iDMnery  if  shcfdefeated  it 
widiin  that  time.  She  brought  no  bill,  and  did  no  act 
luving  a  tefldmey  to  defeat.tbe  estate  df  Lcvd  Clinim; 
mAj  ^ar«ibre)  his  estate^  which  ap  to  tib^t  ptiiod  may  be 
tsri&ad  a  nmnkig  iitte,  and  was  capable  of  being  esta* 
Uished  by  him,  oc  of  bdng  defiwted^  faeoanie  absoiolia 
andiodcAasible. 


\%i6. 


Msfquis 

t. 
Lord 


IV.  The  k^t  point  to  be  considered  is  that  of  tiik^ 
ttmmce  and  cfaampertyi  as  it  respects  the  chdm  nihr 
made  by  Lend  ChobnGndeky  and  Mrsi  Darner.  In  re*- 
specl  to  dae  ^nr  othei^  of  the  plaintaffi^  the. title  of  Lcord 
Clinton  (he  being  in  possession)  is  unquestionably  good ; 
ioBt  a  title  by  possession  is  always  good  until  a  better  h^ 
^^^P^'  In  a  #rit  ofngbt  it  was  thought  till  lately  that 
the  tenant  was  to  support  liis  seizin  by  the  strength  of 
hb  own  Ude^  and  not  by  the  weakness  of  that  of  bid  ad- 
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De  Gretf  was  of  opinion  that  possession  alone  was,  even 
in  a  writ  of  right,  a  good  title  against  one  who  shewed 
non%  It  is  impossible  to  contend,  that  what  consti- 
ttttes  champerty  and  maintenance  in  a  l^gal  estate^  or  in 
legal  litigation,  does  not  constitute  champerty  and  main^ 
tenance  in  an  equitable  estate,  or  in  an  equitable  litiga- 
tioD,  if  there  be  evidence  of  it  The  evidenoe  hers^  is  on 
the  &ce  of  the  bill.  The  plaintiffs  pray  that  aa  acooimt 
may  be  taken  of  what  is  due  for  principal  and  interest 
on  •the  mortgage.  Thus,  one  person  who.hasa  title* 
and  another  person  who  has  none  join  in  a  prayer  i^  aa 
account  Th^  then  pray  that  the  defendant,  Fra9icis 
Drakes  may  be  decreed,  upon  payment  to  him  by  the 
plaintifis  of  what  shall  be  found  due  upon  taking  such 
account,  to  convey  to  the  plaintiflb.  Thus,  one  person 
having  a  good  title  in  fee^  and  another  having  none 
jointly  pray  for  a  conveyance ;  the  one^  th«9^v%  mainr 
tains  the  other  in  that  prayer. 


In  Kentu/  v.  Brtmne  (6),  Lord  ChanccUor  JF^fsgiblw^ 
after  adverting  to  the  disuse  into  whidi,  much  to  the 
injury  of  society,  as  he  obaerves,  the  statutes  of  cbun- 
perty  and  maintenance  had  &Uen,  proceeds  thus: 
^'  Though  the  letter  has  not  been  executed,  the  qnrit  of 
them  has  been  uniformly  enforced  by  courts  of  eqwhj ; 
and  I  do  not  know  a  single  instance  that  has  occurred  in 
which  those  statutes  have  been  violated,  where  a  court,  of 
equity  has  refused  to  interpose,  for  the  relief  of  the  party 
who  has  been  injured  by  the  breach  of  those  statotes." 


The  same  doctrine  is  laid  down  in  Pawdl  v«  KnatD* 
ler{c\  WaUU  v.  Duke  of  PorOtwd  {d)^  Steoens  v.  Bag-- 


(a)  Co.Xt//.  S80.  a.  ff.l.  17th ed. 


{b)  S  Ridgw.  P.  C.  50S. 
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'weU.  {a)  Jn  the  awuid  of  these  cases,  l^  T^Um 
vfCBt  folly  into  the  subject,  and  tieated  it  as  beyond  aiv 
gumenty  lliat  tbe  law  of  jnaintenaBce  and  champerty 
applied  to  suits  and  tides  in  equi^.  He  gives  it 
as  hi^  own  opinion^  and  states  it  to  be  a  fundamental 
doctrine^  that  maintenance  is  not  only  malum  prohibitum^ 
\iatmabminse^  Can  the  Court,  then,  in  tbe  iboe  of  an 
agreement,  shewing  that  there  has  been  a  vicipus  deaUng 
with  the  proper^,  consistently  with  its  established  prin- 
ciples, gjrant  relief  to  parties  who  found  their  right  cm 
that  irfudi  JUwd  TAwrkfw  affirms  to  be  both  ili^pd  and 
vi^tts. 


laso. 


The,  Attomen  General,  in  r^ly  —  after  observing  JtmeS,  6. 
that  die  case  of  the  Defendants  still  rested  upon  much 
the  ssme  xeaaoning  as  had  been  originally  adduced  in 
support  of  it,  and  that  he  should  consequently  be 
under  tbe  necessity  of  recapitulating,  in  a  great  measure, 
the  ai]giinieDtfl  which  had  been  already  uiged  on  be- 
half of  tbe  plftintifls,  proceeded  to  state,  that  if  the  limit- 
ation on  which  the  firat  question  arose  were  considered 
atone^  abstmcted  firom  all  consideration  of  the  previous 
part  of  the  deed,  no  lawyer  could  entertain  the  slightest 
doubt  as  to  its  legal  e£kct ;  it  would  give  a  vested.estate  to 
the  person  who,  atthetimectf  the  execution  of  the  deed, 
was  die  right  heir  of  Samuel  BcUe.  It  is,  however,  con- 
tatded,  thaton  reference  to  the  fcnrmer  parts  of  the  deed, 
and  to  the  circumstance^  that  Lord  Orford  was  himself 
the  right  heir  of  ^  Samuel  BoUef  so  clear  an  intention  on 
the  part  of  the  grantor  is  disdosed,  that,  in  construing 
this  fimitadcm,  the  Court  is  ouibled  to  depart  from  that 
whidi  is  admitted  to  be  its  natural  and  legal  import, 


(a)  15r0».156. 


and 
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aiid  is  ftilihorised  to  catty  Acmt  the  YefAksls  to,  tod 
Incorporate  them  with,  the  limitation,  and  ihm  io  ocm- 
Vert  ihe  limiftatioli  in  qaestion,  from  a  tested  Into  a  tc^ 
tingetit  remainder,  to  tak^  eflfeet  on  the  determinatMin  of 
the  prior  estates.  Now,  assuming  that  codTt^rances  to 
uses  must  be  construed  in  the  same  manner  as  eommcm^ 
law  conveyances;  a  proposition  which  seems  to  be 
almost  admitted,  and  which  may  be  conirfdered  as  settled 
by  the  cases  of  Ta^mr  r.  MeriaU  (a),  Alptus  v.  Wat- 
kins{b\  and  Doe'v.  Morgan  (r);  the  answer  to liiis argu^ 
ment  is,  that  f^  ihe  liniitation  is  clear  and  unambiguous 
no  intention  to  be  collected  from  other,  parts  of  tlie  in- 
strument can  enable  the  Court  to  put  on  it  a  different 
construction :  it  must  be  construed  according  to  its 
legal  effect,  although  the  intention,  as  disclosed  in  the 
recitals,  is,  in  consequence,  altogedier  jkubverted;  To 
what  is  ^id  in  Parkhur^  r.  SMiih  we  fully  subscribe ; 
biit  to  make  it  apply  to  the  present  cascj  it  must  first  be 
shewn,  that  these  words  are  of  doubtfid  impott,  ahd 
require  some  assistance  to  explain  them.  In  attempting 
to  do  this,  die  defendants  haVe  altogether  fkiled.  The  UlW 
on  this  subject  is  dearly  laid  down  by  Lord  Hole  in 
Montague  v.  Batk.  (tf)  "  The  tedting  part  df  a  deed,*' 
he  sayi^^  *^  is  not  at  all  a  necessary  one,  either  in  law  or 
equity.  It  ihay  be  made  use  of  to  explain  a  doubt  of 
ihe  intention  and  meaning  df  the  partis ;  btit  it  haih  no 
isSect  or  operation.  But  when  it  comes  to  limit  the 
estate,  ther^  the  deed  is  to  haVe  its  effect  according'  to 
what  limitations  are  therehi  set  forth^  and  that,*'  Coding 
to  the  deed  then  in  question,  **is  plain  and  ftdl  without  any 
manner  of  contradiction  whatever*" 


SuppOshig,  for  it  moment,  that  the  intention  could  con- 
troul  the  legal  effect  of  this  limitation,  it  is  incumbent 


(a)  WiUes/l60. 
(e)  3T.R.165. 


(b)  8  7122.519. 
(d)  3  Ch.  Ca.  101. 
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cm  tbe  ddeodaats  to  shew  what  that  intention  was ;  but 
whether  the  limitation  was  to  Test  immediately  in  some 
other  person  than  Lord  Q^/ord^  or  at  a  future  period, 
is  altogether  a  nmtter  of  uncertainty.  It  is  ^aid  that 
the  period  iatoided  was  the  detexinination  of  the  pre- 
vious estates ;  bat  suppose  Lord  Oxford  had  exercised  his 
power  of  appointmenty  what  then  become?  of  that  inten- 
tion ?  His  wish  was  to  make  the  estate  descendible  in 
tht  BioUe  fiudily ;  but  how  that  was  intended  to  be  ac- 
complished is  perfectly  vague  and  uncertain :  in  the 
mode  prq[K>9ed  it  would  be  almost  immediately  de- 
feated; for  ipri)oever  might  answer  the  description  at 
the  fiiture  periodi  it  must  vest  in  him  or  her  by  pur- 
chasoi  and  the  estate  would  then,  of  course,  descend  to 
the  heiia  «(r  jp^r^jpo/^m^* 


16S0. 


The  cases  in  which  tliis  Court  has  corrected  words 
firom  the  recital  of  a  contract  have  no  application ;  this 
was  a  voluntary  settlemdat.  Those  on  wills  are  likewise 
inapplicable.  In  JLisU  v*  Gfr^  (a),  there  were  words  of 
reference^  and  it  was  necessary  to  have  recourse  to  the 
preceding  limitationsy  in  order  to  construe  the  one  in 
dispute :  in  this  case,  the  limitation  contains  no  words  of 
and  it  is  entirely  free  from  obscuri^. 


The  construction  which  is  contended  for  by  the  De- 
ftndants,  violates  two  ino^ortant  rules  of  law;  1st,  Thft 
^a  jremdnder. shall,  if  possible,  be  construed  vested 
xalher.  thwa  contingent;  and,  2dly,  that  no  one  can 
make  bis  o«m  right  heir  a  purchaser,  m  The  efl^  of  this 
limitation,  in  point  of  law,  was  to  vest  the  old  reversion 
in  Lord  Orfcrd.  Vide  the  case  of  the  two  daughters,  {p) 
In  answer  to  this,  it  is  said  that  such  is  not  the 
effect  where  the  grantor  is  .himself  the  right  heir ;  and  a 


(a)fl£a^.92S.   AoyMiTrs. 


{b)  Co.IAU.iS.h. 


dis- 
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ifistinction  taken  by  Walmsleyy  in  Spark  v.  Spark  («), 
between  that  case  and  Ctanm^s  {b\  is  much  relied  on. 
In  the  former  case,  the  estates  were  both  chattel  inte- 
rests, but  in  the  latter,  one  was  freehold  and  tbe  other 
a  chattel.  What  WalmsUy  said  was  merely  an  obiter 
dictum;  and  in  Cranmer's  case  it  is  stated  that  there 
was  a  diflerence  of  opmion  among  the  Judges,  and  that 
a  writ  of  error  was  brought.  By  one  of  the  notes  in  the 
margin  of  Dyer,  which  are  known  to  have  bfeen  added  by 
TVeiff  C.  J.,  and,  therefore,  are  entitled  to  considerable 
weight,  it  appears  dfat  Serjeant  Bartlet  said,  diat  a 
contrary  decision  was  made  in  the  44>  EUz.;  and  Lord 
Coke  must  have  considered  the  decision  eillier  as  re- 
versed or  over-ruled,  or,  at  least,  that  there  was  no 
ground  for  the  above  distinction,  as  in  commenting  on 
the  cases  he  does  not  allude  to  it.  Co.  Litt.  5^5. 


One  of  the  counsel  for  the  defendants,  feeling  the 
pressure  of  this  part  of  the  case,  has  resorted  to  a  most 
extraordinaiy  line  of  argument,  and  has  contended,  that 
upon  the  result  of  the  five  propositions  which  he  has 
stated  (c),  this  is  a  contingent  remainder.  The  three 
last  of  those  propositions  favour  the  construction  of  the 
plaindfls,  and  shew  that  estates  limited,  in  default  of 
appointment,  vest  subject  to  be  devested  by  the  exercise 
of  the  power :  the  two  first  rest  on  Z^onVs  case,  and 
Walpole  v.  Corvway,  which  have  been  over-ruled,  after 
much  argument  and  discussion,  by  Doe  v.  Martin,  and 
Cunningham  v.  Moody,  These  cases  have  been  fol- 
lowed  by  several  others,  Maundrett  v.  Maundrell  (d), 
and  other  cases  cited  in  Sugden.  {e)  The  rule  is  so  laid 
down  by  Mr.  Feame  (/),  and  Mr.  Sugden.  (g)  In 
the  edition  of  Mr.  Feam^s  work,  edited  by  Mr.  Butler^ 


(a)  Cro.Eliz.G66. 
(d)  10  Vei.  265. 
(/)  C(mi.Rem.226. 


(h)  Djfer,  509.  (c)  Vide  ante,  p.  39. 

(e)  Tr.onP<no.U5, 144.,  Sded. 
(g)  TV.ofiPotr.U}. 

there 
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there  is  no  note  pointiiig  oat*  the  existence  of  any  such 
distinction  between  a  general  power  of  af^xiintnient  and 
one  oonfined  to  particular  objects,  nor  has  any  case  or 
authority  beoi  quoted  in  which  it.  is  to  be  found.  It  is 
said  that  the  law  in  1781  was  diflSerent:  it  woidd  not 
be  difficult  to  point  out|  by  reference  to  the  decisions  of 
Lords  Mansfidd  and  Kmyony  alterations  more  striking 
than  the  one  in  question,  but  still  one  rule  only  can  be 
^adopted  The  law  is  permanoit,  and  cannot  be  altered 
by  one  or  two  decisions.  It  has  been  asserted  that  Sir 
WUUam  Grant  considered  the  intention  of  Lord  Orfoird 
as  peiiecdy  dear;  that  is  not  the  case ;  all  that  he  sud 
was,  that  there  could  be  no  doubt  he  intended  to  keep 
the  estate  in  th^  blood  of  the  JSoU^s,  bat  how  that  in- 
tention was. to  be  carried  into  eflfect  was  altogether 
matter  of  doubt  and  conjecture;  the  impossibility  of 
deciding  was  one  of  his  reasons  for  not  adopting  the 
ccnstmcdcm  insisted  on  by  the  defendants;  for  what 
other  pmpose  did  he  dte  the  gases  di  Seymour  v.  Bore- 
math  a>>d  Hoe  y.  Pugh  ?  (a) 


ISdO* 

Marqots 
Crolmon* 

SfiLBY 
CU1«T0K. 


1I«  As  to  the  second  question,  the  effect  of  the  deed 
of  confirmation,  we  stand  upon  a  principle  as  firmly 
settled  as  any  in  this  Court;  that  a  deed  of  diis  de- 
scription wiU  not  be  carried  beyond  the  intention  of  the 
parties,  and  that  if  by  mistake  or  inadvertence  it  should 
exceed  that  intention,  it  will  be  restrained  and  reformed 
according  to  it  The  cases  beginning  with  Lansdamn 
y.  Ldtmdaem  \b\  and  ending  with  Brayhroke  v. 
Indnp  (c),  are  all  uniform  on  this  subject.  The  in-* 
tention  of  Lord  Orfbrd^  as  iq)pears  firom  the  deed  itself 
was  merdy  to  remoTC  the  doubt  created  by  the  deed 
of  1785 ;  and  the  effect  and  intention  of  the  deed,  so 


(a)  SeeSAfm347,S46* 
(c)  a  r^<«417. 


{h)  if<v.  SS4» .  VUc  App.  No.  4. 
fiu* 
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Seat  from  iater&riiig  vitib  the  liontetim  in  the  deed  of 
1781,  wa$  to  sUrengthen  and  oonfirm  it.  A  distinction 
has  been  taken,  that  this  is  a  conTeyanoe  of  the  estate, 
and  not  a  'confirmation;  that  can'make  no  difierenoe: 
the  intention  of  the  parties  alokie  must  govern  the  con- 
stnictiiHi ;  and  with  respect  to  the  atgnment  in  fiivom^ 
of  persons,  who^  it  is  said,  have  become  purchasers 
under  tins  deed,  and  have  advanced  money  on  the  fiiidi 
of  ity  that  at  otioe  fidls  to  the  ground,  when  we  oon* 
sider  that  they  ace  purchasers  widi  fall  notice  of  the 
deed  of  1781,  and  that  they  were  bound  to  take  notice 
of  the  effect  of  the  deed  of  .1794:  because  they  are  pux^ 
chasers,  they  cannot  carry  this  deed  further,  or  give  is 
a  more  extensive  ofieration  than  Lord  Qmtan  ooukt, 
and  still  less  can  thcj  do  so,  when  it  appears  by  the 
pleadings  and  evidence)  that  when  they  advanced  dieir 
money^  they  had  never  seen  or  heard  cf  it« 


III.  The  ailment  as  to  lengdi  of  time  proceeds  on 
the  notion  of  a  disseisin ;  but  as  long  as  the  legal  estate 
remains  untouched,  there  can  be  no  disseizin.  Hop- 
kin$  v«  Hdpkm  («)»  Lord  Pow^H  v.  Lord  Windsor  (&), 
Lord  Grermlk  v.  Myth,  (c)  The  possesion  of  the 
cestuiqne  trust  is  that  of  the  trustee;  when  die  lat- 
^\ja  is  called  i^xm  to  devest  himsdf  of  the  legal  estate^ 
it  must  be  in  favour  of  the  par^  entitled  undier  the« 
original  deed ;  and  no  time  can  bar  a  oestuique  trvs^ 
while  the  title  of  his  trustee  remains  tmafiected*  The  mte^ 
must  be  still  stronger  betveen  mortgagor  and  mort- 
gagee. A  lease  fay  oestuique  trust  will  bind  tl^  trustee 
ill  this  Court,  hut  a  mortgagor  has  no  estate :  he  has 
nothing  but  a  right  of  reden4)ti0ii ;  and  he  or  any 
lessee  under  htm  are  aoire  tenants  at  will,  and  may  be 
ousted  by  the  mortgagee  without  notice,  [d)    It  is  said, 


(tf)  iJi*» S91 . .        (*)  t  Yd. 472.         (e)  1  e ret.  S50. 
{d)  Vide  Burgett  v.  Wheate,  tibi  supra. 
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tliat  ttu&  Court,  in  many  x^^msy  acta  by  analogy  to  the 
statute  of  limitfttionsy  as  in  that  of  a  mort^;agee  who  haa 
he&k  twenty  years  in  possesaion,  and  receipt  of  the 
rents,  without  any  admission  that  ha  holds  as  mort^ 
gagoe ;  bnt  this  is  an  adverse  possii^ion  of  a  trustee 
against  the  cestuiq^ye  trust,  of  a  person  denying  the 
existence  of  any  right  of  redemption;  he  claims  aa 
absolute  owner ;  but  if  he  admits  that  he  holds  as  mort^ 
gagee,  whatever  time  may  have'ekpsedt  and  whether 
he  has  suffered  A^  B.  or  C*D,  to  receive  the  rents,  the 
equi^  of  redemption  exists^  and  the  queslkm  who  ia 
entitled  to  it  mui^emaln  open :  tlie  mortgagee  must 
refer  his  title  to  the  deed  by  which  the  mortgage  waa 
created ;  and  in  no  sense,  therefore,  can  it  be  adverse 
to  that  of  the  mortgagor. 

Supposing,  for  the  sake  of  argument,  that  there  could 
be  an  eqiutabte  disseisdn^  when  did  it  take  place  ?  If  on 
the  death  of  George  Lord  Qiford^  be  could  not  devise 
the  estate,  and  it  descended  to  his  heir^  The  statute  of 
limitations  has  not  run,  because,  although  barred  of 
his  ejectment,  the  heir  may  bring  a  real  action.  If  this 
were  a  l^pl  disseizin,  be  might  bring  his  writ  of  right ; 
and  if  we  argue  by  analogy  to  law,  the  analogy  must  be 
pursued.  A  ri^ht  of  entry  js  not  devisablej  and  the  tim^ 
fixed  by  the,  .statiite  has  not  eiygirgdiJar  it.  has  JUSSSI 
been  sud,  that^  there  i$  a  bar  ia  ecjuity  where  there, 
w<»cdd  have  be^  none  at  law.  ^  If  the  estate  passed  by 
Horace  Lord  OrforcCs  codicil,  and  the  disseizin  did  i»o(. 
conunence  till  his  death,  twenty  years  have  not  elapsed, 
and  Mrs.  Darner  would  not  have  been  barred  of  her 
ejectment.  In  either  way  of  putting  the  case,  therefore, 
it  is  fatal  to  the  argument  of  the  defendants.  But  if 
t&ere  could  be  an  equitable  disseizin,  which  we  do  not 
admit,  there  has  been  none  in  this  case.  Lord  Gren^ 
xilk  V.  Sbfth  13  a  distiA<?t  authoxity  eat^blLsfamg  this 

pro* 
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propositkm,  that  the  possession  of  a  party  improperly  in 
possession,  but  who  is  in  under  the  notion  that  it  was 
according  to  the  original  trust,  is  not  adverse  to  the  title 
of  the  rightful  owner.  Now  Lord  Clni^tm,  refers  his 
title  to  the  deed  of  1781,  he  has  never  pretended  to 
claim  adversely  to  that  deed,  and  he  distinctly  recog- 
nized it  in  the  deed^f  1811.  The  same  rule  prevails  at 
law,  and  shews  that  it  is  not  the  mere  &ct  of  a  man's 
getting  into  possession  adversely  that  makes  him  a  dis- 
seizor: to  create  a  disseizin,  he  must  enter  claiming  ad- 
versely in  title.  In  LUL  s.  S96.  (a),  it  is  said,  that  when  a 
younger  son  enters  on  the  death  of  H0t  father,  and  then 
dies,  the  entry  of  the  eldest  son  is  not  tolled ;  for  the 
law  intends  that  he  entered  claiming  as  heir  to  his 
father,  and  the  eldest  son  .claims  by  the  same  title. 
This  exactly  applies  to  the  present  case:  Lord  CUn-' 
ton  enters  by  mistake,  not  by  disseizin ;  not  generally, 
but  under  the  limitation  to  the  right  heirs  of  Samuel 
BoUe;  the  title,  then,  was  never  adverse  to  us;  the 
possession  may  have  been  adverse,  but  die  title  never 
has  been. 


It  would  be  the  same  at  law,  supposing  the  lands  had 
been  in  lease,  and  the  lessee  had  paid  the  rent,  not  to 
the  right  heir  of  Samuel  Belle  under  the  limitation  in 
question,  but  to  Lord  Clinton;  that  is  no  disseizin  of  the 
reversioner,  because  the  possession  is  referable  to  the 
lease :  the  lessee  must  admit  that  he  holds  under  it,  and 
while  it  exists,  his  possession  is  that  of  the  real  rever- 
sioner, {b)  So  in  the  case  of  a  mortgage,  while  the 
mortgagee  is  in  possession  himself,  or  by  his  tenants, 
the  equity  of  redemption,  whoever  may  receive  the 
rents,  caii  never  be  affected.     But,  lastly,  if  there  could 


(a)  Vide  Co.  LiU.  24S.  a. 

(b)  Vide  Doer.  Dwvcrif  7  Eoii,  ^99.    S  Sch. ^Lef. 635. 
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place  before  181 1,  we  contend  that  it  was  put  an  end  to 
by  the  deed  of  transfier  ececuted  in  that  year,  because  it 
contains  a  distinct  and  complete  recognition  of  the  title 
of  the  persons,  who  are  really  entitled  under  the  deed  of 
1781. 
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On  the  point  of  champerty  and  maintenance  it  is  un- 
necessary ta  say  any  thing,  because  it  does  not  in  the 
least  a£fect  the  merits  of  this  case.  The  agreement  be- 
tween the  plaintiffis  was  not  put  in  issue  by  the  defend- 
ants; and  the  propriety  of  entering  into  it,  ccxisidering 
the  doubts  that  existed  as  to  which  was  oititled,  can- 
not be  questioned. 


ne  Masteb  of  the  Rolls,  (a) 


This  case  comes  before  the  Court  on  further  direc-  Avg.  0. 
tioDs^  npcm  an  order  pronounced  <m  the  37th  June  1817, 
by  which  a  question  was  sent,  as  one  fit  for  the  determi- 
nation  of  a  court  of  law,  to  the  Judges  of  the  Courts  of 
Kingf  s  Bench  for  their  opinion,  whether  Robert  George 
WUUam  Tr^fittisj  afterwards  Lord  CUnUnh  &ther  of  the 
defendant  Lord  Gwiom,  took  any  and  what  estate  under 
dieindeQtureofthe2d^^giis^l781.  Upon  that  question 
the  Judges  have  returned  the  cerdficates  of  their  di- 
vided c^umons.  The  Court  beii^  in  possession  of 
them,  has  now  to  ccmsider  what  further  directions  ought 
tobegrven.  That  same  question  must,  if  there  had  been 
DO  change  in  the  Court,  have  come  under  the  consider- 
atkm  of  the  great  and  learned  Judge  who  made  the  order ; 


(a)  The  •diton  hove  been  favoured  by  bis  Honor  the  Master  of 
the  RoUsy  with  a  note  of  his  judgment,  corrected  by  himself. 

VouIL  P  and 
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and  he  would  now  have  had  to  pnmoimcey  for  the  fimt 
time,  a  decree  in  the  causie,  nothing  having  been  hitherto 
done  by  the.  Court,  except  pronooncing  the  preckling 
order,  and  except  delivering  a  clear  and  ex(>liGit  oponicm 
upon  all  the  questions  hi  the  cause. 

The  first  question,  therefore,  now  to  be  considered, 
seems  to  be  diat  which  separately  relates  to  this  question 
of  law.  Upon  that  the  only  point  contended  for  by  the 
counsel,  on  the  part  of  the  defendants,  or  which  could 
indeed  be  contended  for  by  them,  after  the  weight  of  au- 
thorities against  their  client,  is,  that  befi>re  a  question 
of  this  nature  and  magnitude  is  finally  decided,  another 
opportunity  ought  to  be  afibrded  for  the  reconsideration 
of  it  in  a  court  of  law ;  a  proceeding  certainly  not  without 
precedent,  but  aot  to  be  directed  as  a  matter  of  course, 
nor  unless  the  ends  of  justice  shall  appear  to  demand  it. 

It  is  impossible  that  I  should  not  be  impressed  with  a 
sense  of  the  heavy  responsibility  now  cast  upaa  me^  the 
great  respect  and  defoeoce  due  to  the  opmioBs  of  those 
who  have  preceded  me  in  Judgment  m  this  great  cause, 
and  the  comparative  iitferiority  that  most  beioiig  to  any 
Opinion  of  mine  fiut  I  cannot  ftdhtha^  I  should  hare 
properly  disdmrged  the  duties  of  my  station,  or  have 
acted  up  to  the  expectation  whidi  the  parties  eng^iged  in 
this  long  and  hnportant  cause  have,  I  tkink^  a  ti^t  to 
entertam,  if  I  had  fiirbom  to  form  an  opinion  of  my 
own  on  all  the  sutgeeia  bmught  before  me^  or  li^  having 
forihed  that  opinimi,.  with  all  the  care  and  industrynhat 
my  otifer  duties  have  pennitted,  I  riiould  sow  ondt  to 
state  it,  and  the  grousda  on  which  it  has  been  formed. 

I  have  been  referred  by  the  counsel  for  the  plaintiffs, 
both  in  the  opening  of  these  proceedings  and;  in  the 
reply,  to  the  opinion  which  was  delivered  fay  the  late 
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Master  of  die  Kolls,  as  eoBtabitiig  the  pith  and  stib- 
stance  of  all  that  had  been  or  could  be  vtrgei  in  aupport 
of  their  case;  and  I  shall  therefore  foUdw  and  refer  to 
that  opinioil  throughout  iH  the  views  whid  afe  therein 
taken  of  it^  stating,  as  I  go  alon^  the  pdlnteift  wUdl  I 
have  the  satiafaetion  to  ooncttr^  and  thoae  in  wUdb  I 
bate  the  Stf  ious  task  of  diflkring  with  so  great  ail  ail- 
thoritjr*      hk  entering  upon  that  W^iliinaliOn,  i%  wiQ 
not,  I  hope^  be  deosied  an  inSpnqier  moineiftafy  £gres- 
sioDy  if  I  avail  myself  of  this  o^mrtatdty  ^  Paying 
a  trS)ute  to  that  most  able  and  deservedly  estknaMl 
Judge,  not  by  ^ing  vent  to  my  own  feelings  of  pet- 
sonalfiriendshipand  respeet,  which  mi^tnot  be  deemsd 
suited  to  this  place,  but  by  die  expression  of  that  ga- 
neml  feeling  of  admiraticHii  which  I  am  sui^  must  be 
common  to  all,  either  in  or  out  oi  the  profession,  who 
have  heard  or  read  this  and  the  other  opinions,  whieh 
have  so  eminently  characterized  the  whole  of  his  judicial 
career:  admiration  not  only  of  the  depth  of  thought 
and  learning,  but  likewise  of  the  pre&ndity  and  strength, 
the  closeness  and  the  accuracy  of  reasonings  the  mas- 
terly perspioiii^  and  conciseness,  and  the  peculiar  feli- 
city of  style  by  which  they  are  distinguished,  which  will 
reod^  them  long  a  standard  of  judicial  eloqueooe,  such 
as  all  should  imitate,  few  ean  equal,  and  none  can  excel. 


IMO. 


m.9fffm 

GHoiiveir- 


GKNVdJr. 


The  substaiftce  of  the  opinion  of  that  learned  Judge 
whidi  is  in  print,  and  in  the  possession  of  every  body, 
I  think  may  be  reduced  to  three  propositions :  1st,  That 
though  he  thought  there  was  no  doubt  as  to  the  purpose 
with  which  Lord  Orfard  made  the  settlement,  and  the 
*  description  of  person  to  whom  he  meant  to  give  the 
estate,  in  the  event  of  a  de&ult  of  issue  of  his  own  body, 
yet  that  the  words  of  the  limitation  could  not  be  so 
moidded  as  to  carry  that  intention  into  execution,  that 
the  Court  was  bound  to  give  them  their  first  and  appro- 
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,priate  meaning,  which  he  thought  did  not  admit  of  any 
other  construction  than  that  of  giving  a  vested  remainder 
tO'the  person  who  was  the  right  heir  of  SamuetBoUe  at  the 
time  of  the  execution  of  the  deed.  2dly,  That  the  deed 
did  not  (iimish  any  the  least  evidence  of  an  intention  to 
finme  the  limitation  in  the  manner  contended. for  by  the 
Defendants,  namely,  to  such  persons  as  should  be  right 
heirs  of  Samuel  BMe  at  the  time  when  the  preceding 
limitation  should  expire ;  that  we  have  no  ground  for  sup- 
posing that  this  is  what  the  drawer  of  the  deed  supposed 
himself  to  have  accomplished,  when  he  used  the  words 
he  has  employed ;  and  that  it  is  only  because  this  would 
have  been  the  most  properlimitation  to  effect  the  grantor's 
object,  that  we  are  desired  to  say  it  is  the  limitation  which 
he  has  actually  made.  Sdly,  That  as  to  the  actual 
intent  of  the  framer  of  the  deed,  the  conjecture  which 
the  Master  of  the  Rolls  rather  seemed  inclined  to  adopt 
was,  that  the  words  "  right  heirs  of  Samuel  IteZfe"  were 
used  as  descriptive  of  actually  existing  persons  other 
than  Lord  Orford  himself,  and  that  there  would  be  more 
ground  for  contending,  that  this  ought  to  be  turned  into 
an  immediate  limitation  to  the  late  Lord  Clinton^  as  the 
person  designated,  though  under  an  improper  descrip- 
tion, than  into  a  prospective  limitation  to  the  persons, 
vho  at  a  future  period  should  answer  that  description. 
This  opinion,  however,  ended  in  a  reference  of  the 
question  to  the  opinion  of  the  Judges  of  a  court  of  law, 
which  they  have  returned  by  their  certificates. 


The  certificates  are  as  follows:  (His  Honor  hei*e 
read  them  at  length.)  The  reasons  for  the  opinions 
contained  in  these  certificates,  beyond  what  they  im- 
port, we  are  not  in  possession  of;  but  it  is  evident,  on 
the  face  of  them,  that  these  high  authorities  differ  ia 
opinion  not  merely  as  to  the  effect  of  the  limitation  in 
question,  but  likewise  upon  both  the  points,  on  which 
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the  eoDstruetion  of  it  depends.  The  first,  a  general 
question  as  to  the  rule,  by  which  the  construction  of 
such  a  limitation  is  to  be  governed,  whether  intention, 
when  saffidendj  manifested,  can  in  any  case  control 
the  leffi  import.  The  second,  a  question  apjflying 
solely  to  this  particular  case,  as  to  the  sufficiency  of  the 
eridence  it  affiirds  of  the  intention  of  Lord  Orford. 
Upon  the  first  point  the  three  learned  Judges  iqppear  by 
their  certificate  to  concur  with  the  Master  of  the  Rolls 
in  thinking  that  the  true  .criterion  by  which  .this  case 
b  to  be  governed  is  not  the  actual  meaning  and  intent 
of  the  fiwner  of  the  deed,  but  the  l^gal  import  and 
efiect  of  the  terms  he  has  made  use  of.  They  conceive 
the  rule  of  construction  af^lying  to  them  to  be  peremp- 
toiy  and  inflexible  in  favor  of  the  l^al  import  in  all 
CBseSk  ttod  under  all  circumstances,  without  regard  to 
a  different  meaning  in  the  fiamer  of  the  deed,  even 
though  such  meaning  should  be  sufficiently  manifested 
by  the  circumstances  of  the  gifi^  and  the  other  parts 
of  the  deed :  that  the  terms  in  which  the  limitation 
is  expressed  have  annexed  to  them  an  unambiguous^ 
settled,  well  known,  and  iqppropriate  meaning,  which 
cannot  be  varied  in  any  case  by  any  circumstances  ex- 
trindc  to  it;  according  to  which  the  Court  is  bound  to 
consider  them  as  conferring  a  vested  remainder  on  the 
p^nspn,  who,  at  the  time  of  the  execution  of  the  deed, 
was  the  right  heir  of  Samuel  BoUe :  that  such  meanii]|g 
must  be  inviolably  and  universally  adhered  to,  in  pre* 
ference  to^  and  in  exclusion  of,  any  manifestation  of  a 
contrary  intent,  however  clearly  the  same  may  be  esta^ 
blisbed  by  collateral  circumstances,  if  they  could  be 
resorted  to^  in  aid  of  the  construction,  or  even  though 
such  circumstances  appear  on  the  fece  of  the  deed. 


1820. 
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This  rule,  if  it  were  satisfectorily  establi^ed  to  be  of 

ibis  inflexibly  md  universal  extent)  would  supersede 
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and  render  unnecessary  any  enquiry  into  the  fiiels  «f 
the  present  case,  tending  to  shetr  the  particular  meaa^ 
ing  and  intent  which  Lord  Orfbrd  had  in  the  use  of 
the  words  **  right  heirs  in  this  limitation/'  But  the  sasie 
authorities  have  declared  under  the  second  head*  that 
if  the  rule  were  not  of  diis  binding  nature,  and  if  the 
construction  were  to  depend  on  a  manifestation  of  intuit 
as  to  the  person  intended  to  take  when  sufficient  to 
overcome  the  legal  import,  yet  tibat  sudi  manifestation 
of  intent  is  not  sufficiently  made  out  in  the  present  ca^e. 


Mr.  Justice  Bayley  difibrs  on  both  these  pohits.  As 
to  the  general  question,  he  does  not  deny  the  existence  of 
a  general  rule  of  construction  applicable  to  limitations 
of  this  nature,  but  he  denies  it  to  be  of  that  universal 
and  inflexible  nature,  by  which  in  all  cases,  and  under 
air  circumstances,  the  construction '  is  to  be  governed. 
A  limitation,  he  states,  by  way  of  remainder  to  the  heirs 
or  children  of  a  deceased  person,  is  not  neoessarily  eon- 
fined  to  such  persons  as  are  within  that  de6cripti<m  at 
the  time  that  limitation  was  created.  Collateral  circum- 
stances, apparent  on  the  fiice  of  the  deed,  may,  he 
thinks,  and  ought  to  be  resorted  to,  when  they  exist, 
in  aid  of  the  construction,  for  the  purpose  of  discovering 
the  real  meaning  of  the  settlor  as  to  the  person  intended 
to  be  designated  by  the  terms  made  use  of  as  his  grantee  ; 
and  that  this  first  meaning,  if  clearly  and  sufficiently 
manifested,  may  be  allowed  to  get  the  better  of  the 
legal  import,  and  to  prevail  in  favor  of  the  person  so 
proved  to  have  been  really  intended  to  be  designated. 
X  As  to  the  application  of  this  principle  of  construction  to 
the  present  case,  he  thinks,  under  the  second  head,  that  the 
circumstances  attending  the  present  grant,  as  they  appear 
on  the  deed,  are  sufficient  to  make  out  such  a  clear  mani- 
festation oS  Lord  Or/br^Ts  intent  to  designate  by  the  term 
*^  right  heir,''  there  used,  not  accordmg  to  the  legal 

import. 


CASES  IN  CHANCERV. 


71 


import*  the  then  preMOt  ri^t  heir  of  Samuei  BeUe^ 
but  the  peiion  who  Vould  be  the  right  heir  of  Samuel 
BoOe  at  ^e  expiralioii  of  the  prior  estate  tail,  ai  ought 
in  this  te9e  to  pverail  in  hifl  &vpr|  over  the  ordinary  oper* 
attoD  of  legal  import  in  &vQr  of  the  present  heir. 

In  this  state  of  conflictiBg  authority)  it  becomes  neces- 
sary to  consider  the  subject  under  both  the  heads  before 
mentioiiedt  into  which  the  argoment  seems  naturally 
divided;  the  first  as  to  the  nature  and  extent  of  the  rule 
in  &Tor  of  the^legal  import  applied  to  a  limiteti^m  of  Una 
oaturei  the  secpnd  as  to  the  effect  of  the  proo&  aSondad 
in  this  case  of  the  meaniqg  annested  by  Lord  Offiwd  to 
the  terms  made  use  of  by  him  in  this  limitation* 

The  deedf  on  which  the  quiBstion  arises*  was  a  settlement 

made  cm  the  3d  ofAtigna  17S1>  of  an  estate  in  the  eoun* 

ties  of  JDopmand  Ccrrmallf^  (called)  from  the  former  pos- 

sessorS)  the  BoUe  estate,)  by  George  Earl  of  Otford^  the 

then  absolute  owner  in  fee.    The  Earl  had^ucceedied  on 

dm  death  of  his  mother  in  the  JeiifMi^precedin|^  under 

the  will  of  his  grand&ther  Samml  BMe^  to  this  estate^ 

together  with  another  in  the  county  of  Z>ors^,  but  which 

latter  was  not  included  in  this  deeds  not  being  conigt* 

dercdt^  him  to  stand  on  the  same  fiaoting;  and  he  re* 

peatcdly  characterizes  it  as  having  been  the  estate  and 

inheritance  of  ^»t<ir/jR^i  probably  ftom  its  having  come 

by  inheritance  \o  Samud  Bdle  ^  a  circumstance  which  he 

sppeara  to  have  considered  as  entitled  to  considerable 

w^ht,  and  which  sei^sM  to  have  formed  the  chief  in* 

ducement  to  the  making  of  this  deed.    It  is  in  the  nature 

of  a  testamentary  deed,  without  any  other  parties  to  it 

than  his  own  trustee  Jcnkua  Sharp,  and  probably  witb* 

otti  any  other  person,  except  his.  legal  advisers,  heuig 

privy  to  its  contents;  not  called  for  by  my  particular 

occa^i  nor  intended  to  have  any  immediate  or  binding 
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q)erati6n  during  his  life^  but  to  govern  the  suooemon  to 
the  estate  after  his  death,  and  particulaily  in  the  event, 
which,  being  then  single  and  unmarried,  and  at  an  ad- 
vanced period  of  life,  he  appears  to  have  anticipated, 
and  which  in  a  few  years  afterwards  actually  took  eflbct; 
viz.  his  dying  without  issae*  His  sole  ol^ect  in  making 
the  deed  was  to  provide  for  that  event,  by  a  settlement 
on  his  maternal  heir,  whom  he  ccmsidered  entitled,  as 
to  thb  estate^  to  be  preferred  to  his  paternal  hear.  He 
addressed  himself  to  the  consideration  of  Ais  subject,  (as 
was  observed  by  the  leading  counsel  for  the  plaintiA  in 
the  first  argument  in  this  Court,)  with  a  moral  feding^ 
not,  however,  with  the  moral  feeling  supposed  by  that 
learned  counsel  to  effectuate  the  will  of  Us  grandfiither, 
for  in  nothing  done^  respecting  this  estate,  since  his  ao- 
qmsition  of  it,  had  he  shewn  any  such  feeling.  He  had 
vo^sently,  by  a  recovery,  destroyed  the  estate  tail,  and  the 
remainders  created  by  that  wilL  In  the  introductory 
recital  ^made  of  the  will  in  this  deed,  he  omits  any  notice 
of  the  remainder  over  therein  given  to  his  cousins  John 
and  SaimudRoUes  and  the  new  estate  tail  which  he  gives 
to  himself  differs  from  that  given  to  himself  by  the  will, 
being  an  estate  in  tail  general,  instead  of  an  estate  in 
tail  male.  His  moral  feeling  was  of  another  kind:  it 
was  as  much  opposed  to  any  disposition  which  had 
been  made  by  his  grandfether,  as  it  was  to  any  li- 
mitation that  he  should  himself  make,  by  whidi  what 
he  considered  to  be  the  right  of  the  heir  of  the 
BoUe  line,  to  succeed  to  the  estate  and  inheritance 
of  his  ancestors  the  BoIUb  might  be  defeated.  His 
view. in  making  the  setdement  was  not  merely  to 
give  a  general  preferenca^to  die  RoUe  line,  but  more 
particularly  that  at  the  appointed  time  whoever  was  the 
right  heir,  whetiier  <me  or  many,'  male  or  female,  mar- 
ried or  single,  young  or  old,  on  whom  the  law  would  have 
(9St  the  ioh^twoe  b^  descent,  had  H  been  transmitted 
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from  Samud  Bolle  to  his  heirs,  without  the  descent 
beiiig  biolrai^  might  dio^by  be  enidiled  to  siKxeed  to  t^^ 
inheiiliiioe  of  his  ancestor* 

Lofd  Orferd  foresaw  that  dib  object  could  not 
be  obtained,  without  a  new  settlement  of  the  estate* 
on  the  person,  who  should  succeed  him  as  the  heir 
of  Samuel  BoUej  in  the  event  which  he  oontem* 
plated,  Tiz.  his  death  widiout  issue;  because  in  that 
event  the  two  lines  of  Orfbrd  and  BaUe  would 
no  longer  be  united,  and  the  estate,  if  he  should 
die  seised  of  the  fee  recently  acquired  by  die  reooveiy, 
must  descend  to  his  paternal  heir  of  the  line  of  Or^ 
Jbrdj  to  die  exclusion  of  the  line  of  BMe.  To  pre- 
vent tUs,  and  to  secure  the  succession  in  that  event  to 
the  succeeding  right  heir  of  Samuel  BMe^  was  the  sole 
object  of  the  settlement,  and  to  effectuate  which  every 
part  of  it  is  directed.  The  intention  is  here  put  out  of 
ail  donbt,  by  the  solicitude  of  the  setdor  to  record  it 
himself  on  the  fiice  of  the  deed,  in  a  recital  of  unusual 
detail,  in  which  he  expressly  states  his  object,  and  the 
reasons  fiir  it,  not  certainly  anddpatmg  the  doubts  that 
have  been  dirown  on  his  meaning,  for  then  he  would 
have  obviated  them  by  some  express  word  in  die  oper- 
ative part,  but  from  a  desire  probably  that  the  deed  should 
carry  on  the  fiu:e  of  it  the  reasons  for  die  provisions  con- 
tained in  it  It  was  natural  for  Lord  Orfbrd  to  wish  that 
his  own  illustrious  family,  and  particularly  his  future  pa- 
ternal heir,  a  near  relative  with  whom  he  had  no  difier- 
ence,  should  be  informed  in  this  mode  of  the  reasons  why 
this  part  of  his  prqierty  was  selected  from  the  rest,  to  be 
disposed  of  by  a  separate  deed,  or  why  in  respect  to  it  a 
preference  was  given  to  an  unknown  and  comparatively 
obscure  maternal  rdation^  over  bis  successors  in  the 
earlddUt 
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Lord  (k^fbrd  begins  tha  ttditX  with  dw  tulgect 
which  laid  tha  fotuidatioii  for  tha  deod^  wd  ortatod 
its  necessity  the  double  line  of  wcastryi  pafeoiml 
and  maternal,  of  which  he  was  then  the  rq>re8entaF- 
tive,  the  line  of  Oi:fbtd  and  the  line  of  MoOe: 
(me,  the  line  thiou|^  which  he  hiMl  reoaived  thfi 
eatate  (as  he  proceeds  to  shew),  the  otbeff  that  to 
which  ihe  estate  must  descend  as  his  paternal  h^ irsi 
in  case  he  canthiued  to  hM  the  feti  (which  be  shewa 
himself  to  have  recently  obtained  by  the  reooveiy,} 
and  sufiSnred  it  to  pass  by  descent  He  marks  hie 
decided  preference^  with  refiirenoe  to  the  sulgect  %£ 
his  intended  dispositionf  of  the  matenud  to  the  petemid 
linei  by  noticing  only  one  link  in  the  one,  which  siiffi*^ 
cient]y  pointed  out  who  would  be  his  paternal  heir{  but 
tmcing  the  other  through  several  links  up  to  his  matei^ 
nal  ancestor,  TheophUm  Qinton  Earl  of  Zsnooln  and 
Baron  Clinton^  marking  particularly  his  own  connectioii 
of  heirship  with  Samuel  Moik^  being  the  only  child  and 
heir  of  his  mother^  and  she  the  only  child  and  heir  of 
Samuel  RoUe.  Having  stated  the  history  of  his  title  to 
the  estate  under  the  wiX  of  Samud  SMe^  the  recovery 
suffered,  and  that  the  uses  of  it  were  declared  to  hhnself  in 
fee,  he  proceeds  to  state  his  main  object,  to  which  all  tho 
preceding  statement  was  introductory,  aoticipadng  the  ef- 
fect of  this  acquisition  of  the  fee  on  the  future  descent^  and 
markings  in  Ute  way  of  contrast  by  the  emphatic  word^ 
'<  But^"  the  eourse  of  succession,  in  which  he  preferably 
wished  the  estate  to  go,  <'  But  the  said  Gorjre  Earl 
of  Orfwrd  is  willing  and  desuH^us  that  the  premises  should 
continue  and  remain  in  the  family  and  blood  of  the  said 
Sam*d  BcUe^"  (a)  His  anxiety  on  this  subject  leads  hin^ 
to  repeat  the  same  idea  in  the  witnessing  part  '*  This 
indenture  witnesseth  that  for  and  in  consideration  of 


(a)  Vide  2  Bam.  Ijf  Aid.  637*9  where  the  deed  is  stated  Rt  leDgtfa. 
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the  natural  love  and  affection,  whmb  the  «Aid  George 
Earl  ^Orford  hath  and  bearath  unto  hb  felatiom  tba 
httTB  of  the  said  Samuel  BoUe^  and  to  tha  intent  that  tha 
manon,  &c  may  femain,  oontinucb  and  be  in  tba  fiunily 
and  Uood  of  his  late  mother  the  oaid  Margaret  Comitea^ 
of  Orford^  on  the  ade  or  part' of  her  oaid  father*"  Tbo 
limitations  which  fiiUow  evidently  abew  the  Mne  iqten^ 
tion,  and  ai«  framed  with  a  view  to  the  aam^  olfacti 
He  oonveya  the  whole  estate  to  Joilmk  Shfuf^  bi« 
heirs  and  aangns,  to  the  uses  after  limited  s  and  ha 
theadedaras  the  nsea  in  the  fi)Uowing  taring:  <^  Tq 
the  uae  and  bdioof  of  the  said  Gm^e  Earl  of  Orn 
JMk  kgt  and  durii^  Us  natfiral  lift^  without  im^ 
peaehmeot  og  and  with.  fuU  pow^  to  do  and  oonuni( 
any  jnanner  of  waste  on  the  swl  premisesi  or  any  part 
or  porta  tberao(  and  fiom  and  aftatr  hiji  d^cftasea  to 
Iba  nse  and  behoof  of  the  hem  of  the  body  of 
him  the  aaid  Cr«efi^^  £arl  of  Qa^i  hiwful\y  to  W  ben 
gotten"  Thu$&rtha  deed  isin  eMotcoofonni^  to  the 
purpose  declared  in  the  recital,  to  secure  the  continuance 
of  the  estate  in  the  &mily  und  bkxtd  of  Sajmnfl  JRoUe. 
t^ead  (kfard  haying  firat  tranaferredhia  whole  mtereat  in 
the  eslato  to  his  triistee,  takes  badt  to  himself  an  estate 
tuU  instead  of  his  prior  estate  in  f9e»  Being  himself  the 
heir  of  Samuel  BoUe^  his  continuing  to  ho)d  the  estate  fer 
his  life  was  consistent  with  this  ofcgact,  whU^  waa  not 
to  transfer  the  eatate  into  the  femily  olBfiUef  bnt  that  it 
should  rem0in  and  coHtinne  therein^  The  transmission 
to  hia  issues  if  he  had  anyi  was  also  compatible  with» 
and  a  noo^aiiay  furtherance  of  the  same  purpose)  a$ 
they*  lihe  hini)  must  in  aucceasion  b^  the  heirs  of 
that  femily.  So  long  as  the  estate  tail^  created  by  thia 
limitationi  continued  to  exist,  no  one  could  sncoe^d 
to  the  EaUe  estate,  who  did  not  rq;nr^aent  tha  lin^ 
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That  Lord  Orfori^  sole  object  in  the  deed  was  a 
transfer  of  the  ultimate  fee  from  himself  to  the  future  hdr 
of  the  BjoIU  &miljr,  and  that  the  reduction  of  his  own  in- 
terest therein,  from  a  fee  to  an  estate  taily  was  with  this 
object  only,  is  proved  by  the  subsequent  limitations.  In 
this  setdement  of  the  fee,  he  took  care  to  part  only  with 
the  descendible  quality,  reserving  to  himself  every  present 
right  of  absolute  enjojrment  and  the  full  dominion  over 
the  estate.  Before  the  limitation  of  the  fee,  therefore» 
he  reserves  to  himself  the  power  of  introducing  any 
new  uses,  which  any  subsequent  event  or  change  of  pur- 
pose might  induce  him  to  prefer,  a  power  perfecdy 
natural  and  proper,  if  he  meant  himself  to  have  only  a 
partial  and  limited  interest  in  the  estate,  but  wholly 
superfluous  and  unnecessary  if  he  had  intended  a  resti« 
tution  of  the  fee  to  himself  by  the  tl&X  limitation.  The 
same  observations  apply  to  the  power  of  revocation  and 
appointment  of  new  uses,  reserved  in  the  largest  tenna  by 
the  proviso  which  follows  the  next  limitation. 


The  principal  and  indeed  in  a  manner  the  sole  purpose 
for  which  the  deed  was  made,  still  remained  to  be  provided 
for,  to  which  all  that  had  hitherto  been  done  was  merely 
introductory  and  subservient 


The  limitation  which  follows  next  is,  '^  in  de&ult  of 
such  dedaration,  limitation,  direction,  or  appointment^* 
to  tiie  use  of  the  right  heirs  of  the  said  S.  JR.  for  ever, 
and  to,  for,  and  upon  no  other  use,  intent,  or  purpose 
whatsoever."  The  contingencies  upon  which  the  re- 
mainder in  fee  was  to  take  effect,  having  taken  place 
by  the  death  of  George  Earl  of  Orford,  on  tjie 
fifth  of  December  1791,  without  issue,  and  without 
having  executed  any  new  appointment  under  the 
power,  or  revoked  the  uses  of  his  settiement,  the  ques^ 
^on  is^  who  becmiQ  eatitled  to  succeed  to  the  estate 
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under  the  tarns  cfihe  limitation?  *^  to  die  right  heirsof 
Samuel  BoUe  for  ever,  and  to  no  other  use,  intent,  or 
purpose  whatsoever,"  There  is  no  doubt  that  the  words 
'*  right  heirs,"  in  this  limitation,  are  words  of  purchase, 
and  not  of  limitation,  no  antecedent  estate  of  freehold 
having  been  given  by  the  deed  to  SamudBoUe.  There  is 
no  doubt,  that  in  order  tp  take  as  such  purchaser,  the 
person  must  fully  and  correctly  answer  the  description 
contained  in  the  limitation,  and  consequently,  that  no 
person  could  become  qualified  who  did  not  possess  the 
character  of  the  right  heir  of  Samuel  RoUe.  But  the 
doubt  arises  firom  the  subject  matter  of  the  limitation : 
had  it  been  the  grant  of  an  immediate  estate  of  freehold 
in  })osses5ion,  no  doubt  could  have  arisen  as  to  the 
person  meant  to  be  designated  by  the  words  right  heir 
of  Samud  RoUe.  As  the  freehold  could  not  be  in  abey- 
ance, it  must  have  vested,  if  at  all,  immediately  in  the 
person  who  was  at  the  time  of  the  execution  of  the 
deed  the  right  heir  of  Samuel  RoUe.  But  there  does 
not  eadat  the  same  necessity  in  the  case  of  a  remainder, 
wUdi  may  be  granted  at  the  option  of  the  grantor, 
either  as  a  vested  remainder  to  a  present  existing  cha- 
racter, or  as  a  contingent  remainder  to  one  not  in  ex- 
istence, or  not  ascertained,  provided  such  character  be 
in  existence  and  ascertained^  at  or  before  the  determin- 
ation of  the  preceding  estate. 


18£0. 


The  sole  purpose  and  design  of  the  deed  was  to  {>revent 
the  estfite  going  in  the  event  and  at  the  period  stated,  to 
Lord  Orfbr^s  own  paternal  heir,  and  to  carry  it  to  his 
maternal.  Upon  this  point  the  Master  of  the  Rolls  gives 
his  decided  opinion,  "  That  Lord  Orfbrd  had  the  in- 
tention which  is  ascribed  to  him,  (namely,  so  to  setde 
his  estate  as  to  carry  it  to  his  relations  on  the  mother's 
side^  in  default  of  issue  of  his  own  body,)  there  can,  I 
think,  be  no  reasonable  doubt«"     The  Master  of  the 

Rolls 
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RoIIb  shews  how  incotitrOveftibly  this  poiat  is  establish- 
ed,. b)r  Lord  ChfihrHs  own  declaration  in  the  recital  of 
the  deed*     We  have^  th^refo]<€^  according  to  this  great 
aathority,  a  dear  manifestation  of  Lord  OrJbrSt  intent 
dn  the  face  of  tlie  deed^  in  a  way  to  exclude  all  re^Boo- 
able  doubti  aA  to  all  the  pohita  now  in  question:   l^t, 
the  eveniy  for  which  it  #as  the  intent  of  Lord  Oi[fbrd 
to  provide  bjr  this  settlement^  naimelyy   *'  the  deikult  of 
issue  of  Lord  Q{)^7nfs  own  body ;"     2dly,  the  descrip- 
tion of  person  to  whom  he  intended  his  estate  should 
be  caitied  in  this  events  nalaelyi  ^^  his  rdations  on  tfie 
mother's  side  |*'  and^  ddlyi  ^e  m^ans  by  which  he  in* 
tended  it  should  be  carri^  namelyi  "  by  this  setde^ 
menti"  and^  consequ^fitl/^  by  the  limitation  now  i»der 
€onsidel'alio%  thdre  b^bg  no  Other  in  Ae '  setrtemant 
that  applies,  to  or  has  ally  operation  in  thi^  eTeati  -It 
is  also  dear^  as  the  same  atithori^  pomls  out«  that  ^*  if 
the  limitittion  operdt^  in  the  manner  contended  for  by 
the  Plakitiffsi  thii»  intention  will  be  wholly  defeated ; 
for  it  win  cany  the  estate  to  the  paternal  ii]|de»  who 
had  in  hini  none  of  the  blood  of  MargarH  Countesa  of 
Orfordy  Earl  Qeorg^s  mother/'     Thb  e£bct  and  oper- 
atiod  of  the  limitation  follows,  as  the  inevitable  conse- 
quence of  allowing  the  construction  to  be  governed  sol^y 
by  a  rigid  apj^OE^ion  of  legal  import  and  presomptioti. 
Instead  of  carrying  the  estate^  as  it  is  admitted  it  was 
intended  to.  do,  in  the  appointed  period  and  event,  to  the 
maternal  in  exclusion  of  ^e  paternal  heir,  and  to  no 
other  use  or  purpose  whatsoever,  it  is  made  to  canry  it 
at  that  time  and  event  to  the  paternal,  to  the  perpetual 
exclusion  of  the  maternal  heir ;  and  the  estate,  instead  of 
being  continued  in  the  line  of  Rdle^  is  for  ever  transferred 
out  of  that  line,  into  another  that  is  a  total  stranger 
both  in  family  and  blood.    On  the  other  hand,  upon  the 
assumption  that  the  technical  rule  respecting  vesting 
does  not  apply  to  this  case^  and  that  the  term  <'  right 
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hmx%**  in  this  limitation  otight,  tinder  all  Aedrctam- 
stancea  and  notwithstanding  the  I^al  presmnptioni  to  be 
ccmstnied  a  description  intended  to  refer,  not  to  the  then 
present  time  and  penon,  bat  to  the  iiitare  period  and  cha- 
ractel-,  viz*  the  death  and  fidlnre  of  issue  of  Lord  Or/btdj 
and  to  the  person  possesshig  at  tiat  time  And  event  the 
character  of  right  heir  of  aanrnd  BMe^  none  of  the 
lliischiefi^  admitted  to  be  the  conseqacnce  of  the  opposile 
eonstmction,  wttl  take  placei  The  doe^wiU.be  made 
consistent  intelligible^  and  operadye  in  all  its  ptrts,  an 
obj^  always. to  be  aimed  at^  if,  by  an)r  eonslTucticHli  it  cati 
'he  atUnned^  \  The  intention  of  the  grantor  wUl^bej»niad 
into  eaecDtiony  in  e»act  conformity  to  his  own  reCocdfid 
and  midoobted  dedaradon  crf^it^  in  co-operation  With  ^ 
pian  and  eflect  rfjb^jaibet  litaitatiooa.ixt.th0  4Mdv 


1890. 


Tlie  mfliD  difficuhieB^  howereTi  belonging  to  this  ease 
remain  to  be  ccsiadered.  The  quesdod  Mill  is,  Im  the 
Master  of  the  Rolls  observes,  <<  Whethet  thd  Coisrt  ean 
mould  the  words  of  the  deed  so  as  to  carry  theintentite 
into  execution  ?* 


After  the  most  attendye  connderadon  whidi  I  have 
been  able  to  gkfe  to  the  satQecty  I  cunnot  say^  notwith- 
standing the  im£eigned  defcrebice  I  feel  for  die  pre- 
pcoidennce  of  audiolitjr  in  fiiTOur  of  tb«  constnicden 
cmitended  for  by  the  jdaindfi,  that  I  am  prepwed  to 
adopt  and  act  iqpon  it  without  further  rerision^  I  can- 
not say  that  the  qnestion  is  not  attended  with  a  sufficient 
d^iee  of  difflcHlQr  and  doubt  to  render  a  further  con- 
flidendon  necessary ;  or  diat  I  have  myself  been  able  to 
ovcrccmie  the  obgecdons  to  die  plaintiff's  ccmstmcdon. 
If  I  had  now  fiimUy  to  decide  the  question  upon  my  own 
opmioiiy  laying  ande  all  regard  to  theaudiori^  on  eidier 
side,  I  feel  strong  disposed  to  concur  in  die  opinion 
which  Mr<  Justice  Baj^  hss  expressed^  in  respect  to 
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both  the  points  upon  which  the  question  has  been  shewn 
to  depend,  namely,  the  rule  of  construction  applicable  to 
a  limitation,  such  as  the  one  now  under  consideration,  and 
•  the  intention  and  meaning  of  the  author  of  it.  I  shall  state 
the  reasons  for  this  concurrence  under  both  the  heads. 
Under  the  first,  I  think,  with  Mr.  Justice  Big/ley^  that 
the  rule  of  construction  upon  which  the  plaintiffi  rely  is 
not  absolute  and  universal,  but  qualified  and  admitting 
of  exception,  that  it  prevails  only  when  the  actual 
intention  aiid  meaning  is  hot  sufficiently  and  clearly 
manifested  on  die  face  of  the  instrument,  and  ceases  to 
operate  when  the  particular  intention  and  meaning  is  so 
manifested.  I  concur  with  him  that  a  limitation,  by 
way  of  remainder,  to  the  hebs  or  children  of  a  person 
deceased,  is  not  necessarily  confined  to  such  persons,  as 
are  within  that  description  at  the  time  that  limitation 
was  created.  I  cannot  diseover  any  sads&ctory  grotmd 
why  it  should  be  so  confined  upon  principle,  and  I  do 
not  find  it  established  to  be  so,  by  any  authority  befi>re 
the  present  case. 


In  discussmg  the  first  question,  respecting  the  appli- 
cation of  the  legtd  presumption  to  the  constructbn  of 
the  words  ^*  right  heirs,"  in  the  limitation,  in  preference 
to^  and  in  exclusion  of  all  consideration  of  the  intent 
with  which  these  words  are  used  by  Lord  Orfbrd,  and 
the  meanlkig  which  he  anntted  fo  them,  I  assume,  for 
the  sake  of  the  argument,  that  under  the  next  head  die 

^  feet  vnll  be  made  out,  that  the  intention  and  meaning 
of  Lord  Orford^  was  such  as  Mr.  Justice  Be^ley  has 
declared  it  in  his  opinion  to  have  been,  reserving  that 
point  for  separate  consideration.  Unless  that  fact  be 
satis&ctorily  established,  diere  is  certainly  nothing  to 
prevent  the  operation  of  the  ordinary  rule  of  constrao- 
tion.  But  those  who  insist  on  the  binding  force  of^  die 
rule,  widiout  regard  to  intention,  and  even  in  oi^>o- 

'     "  '  sitjon 
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iiitioii  to  it,  jbfit  could  be  established  by  the  means  pro-        IMO. 
posed,  roust  be  prepared  to  go  the  length  of  contending 
for  the  paranwunt  ascendancy  and  effect  of  their  rulci 
even  under  the  admission  that  a  contrary  meaning  and 
intention  could  in  &ct  be  established. 

It  is  dear  fixnn  the  subject  of  the  grant,  that  the 

remainder  might  be  given  to  the  person  sustaining  the 

character    of  right  heir,   at  either  of  two    periods, 

namdy,   either  at  the  time  when  the  remainder  was  IfthetSmeat 

created,  (which  person,  for  the  sake  of  distinctim,  may  ^**-jJj^^g 

be  te^fmed  the  present  right  heir,)  or  at  the  time  when  deed  is  to  veit 

the  remainder  was  to  take  effect  on  the  determination  ^[J^^^^a 

of  the  prior  estate  tail  (which  last  person  may  be  termed  limitation  it- 

tbe  future  right  heir).      The  descripticm  may,   oon«  imi^ediately 

sistently  with  the  words,  refer  to  either  period,  and  will,  i"*  ^^"•^■-^u 

n  ,    .     n,    .  ^        ,.        .,       ,  1  qacnccofthe 

therefore,  .adnut  of  being  referred  to  either  by  suppletory  legal  pra-^ 

inference.    In  the  absence  of  any  secondaiy  proof  of  2|JJS^?vat- 

intention  being  afforded  by  the  deed,  to  supply  the  ing  estates; 

meaning  thus  left  imperfect,  the  law  stqps  in  to  sup-  gumption^y 

ply  the  meaning  by  presumption,  in  fieivour  of  vestimr  be  rebutted  or 
f^  .T^     ^\    \^,      '.  -  ,     T*  controlled  bv 

m  an  existing  present  character,  m  preference  to  the  intention  col- 
estate  felling  into  abeyfmce,  with  all  the  other  objections  jf^'^^T^ 
to  a  contingent  remainder:  but  this  is  only,  when  the  any  other  part 
grantor  himself  has  been  lotally  silent  on  the  sulgect,  ofthedced. 
and  has  affinrded  no  means  on  the  fece  of  the  deed,  to 
discover  his  meaning  on  the  point  in  question.    If  his 
meanings  (which  must  be  the  obje^  of  enquiry,)  though 
not  communicated  in  oipress  terms  in  the  operative  part 
of  the  deed,  is  cornmunicated  in  the  other  parts  of  it, 
so  that  by  cou|diBg  them  with  the  operative  words,  the 
defect  may  be  suppUed,  and  the  entire  meaning  of  the 
grantor,  both  as  4o  the  character  and  the  period  re- 
fegrred  to  in  his  description,  satis&ctorily  and  clearly 
ascertained,  what  objection  can  be  made  to  such  a 
mode  of  aacerfaining  the  meaning  of  the  grantor? 
If  «ne  part  of  a  deed  is  dubious  ot  imperfect^  why 
Vol,  IL  O  may 
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m^  tusk  ite  oUie^  p^rts  bb  fesoit^  tX),  i6  te^^pbih 
it?    ir  A^  aSbtuai  iheai^  thUs  Asd^rifttned,  is  Fouhd 
not  te  tooihtidte  iViai  tkii  ^idi  l^  ^plttisimp^^ 
Wvid  fthmfelik^fcapj^lied,  ttei^stdtis,  \)tot  thti  mim- 
ing in  this  partiddM*  caie  ^6iB&k  fiom  iHbkt  topon 
general  prindpies  would  have  been  suppoaed  to  be  the 
feean&igi    fi  th6  tottrt  to  persevere  iil  adlffik^Me  b  a 
fc^lll^etftMH  i^l^iifi&iheiMtn^tdA^«ite|k^ 
b^lifoiHMbd?    Ty^lefSBlptesavii^li^ 
lilresttrif^HiaR  bf  tiib  tlftei^i^^ei^  tteaoiingty^llie  UtiUbilt, 
Jblr  fi«M  thiftic^  Mehe  dih  dtffe  tiilie  tf  iiiy  p^^ 
iss.  ileilfte  be  ^ddritl'id*    Btit  thar^  pt^UnptioU)  ur  t^vtty 
'ottn^  [^IhdMniplidi^  baft  lalf^  'only  ufl  VUMnitra  fj^  pMcn 

)»0te9  thiit  t!^  «dHMrai)r  tan  bis  ^rov^  b^  ^BofidAt 
'  nanKntMMtty  if  fte  YSiuief  parts  df  wt  udMl  %i^  {MI^ 
jmiiiea  fo  oe  resotien  to  inia  uuwpiect  wRn  tne  lopeniiTe 
^[)aHl^  told  nft  dMistS%ctS6n  mItWn  nonh  thv  tttned. 
t^tect.  WMn  iHj^  tdd  in^toii^  nX^e  ^k^tor  %  mkt" 
^Bisim  as  to  tufe  d^^ipuon  UMi  TOUradtfer  w  hn  xMntty 
MW  ^!a&  theTSoiait  rcfdl^^  «  Wdt  ttpoft  ttVjr  pl«ibil|^ 

ttAder  ^  1de^,  thd  ^daoAtSA  HkWt  ^edkA^  ^d  tOfy 
liMM^  th^  ^GiieripiSon  9a  ^l^  gfWM.  IliMir  «lMd  die 
pi^9«»t  ri|lfth«6r  ^HisWf^4ie«i^8cH^(M»»  WMch  ft  Ana 
proved  to  We  iMdticreraieelftilhfe  fttttt^  ^Sglft  hdk^? 
On  iheMrttepifti<%>le  A«t  lli^  ffMial  in  idi«|lr6Httt  'i»e 
!s  not  penititied,  to  fe^w  lite  ]^^ 
the  nsie  xiflbe  ^vMds  ^^r^hthdn'' in^itt«iperitfiv«^Mrt 
of  the  deed,  iOs  opeimtion  najg^t  faa^e  bem  hwiated  had 
it  contaifl»d  a  ^ract  and  express  antfdpatson  dad  die* 
ckkiereFtlie  legid  tonstruotkm^alida  sabift^^ 
nreaniag  in  trfaicli  tbe  ivtads  wart  iAeuded  to  bib  itted» 


.     That  tbtt«  idoei  eadst  a  nd^  of 
ptieaMa  to  IMtatama  xj£  iMs  aaOit^  ia  mtoiy  wi^ 

the 
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[  fajr  ilV  to  fae  « 
die 


Mtarfuis 


A0t 


^ 


il«  BMJlhipnfihfm 


(die  wwMrtiriry  isb-       I§€0. 
n  tbe  ptrson 

if  k  Mmtai  Aat  lo  1^  it  ^ 

0f  llie  fivmr  ^f  the        f^ 

qMant  is  not  cKpnsi^ail  «ir 
$%  4nuJli€ir  4ihi9it  ts 


imposti^  the  same  obligatory  iVMiiliMdtian,  fai  m 
wh&re  the  tenns  of  the  limitation  are  general,  not  speci- 
ifmg  bfmgym^ftemmm^mhitA&ik^Aa^rmtibtTiB  to 

'  {MTlB  qf#ie.^bBtfl,  AeioMteptmi  rnktmrniii 


itis 


igsl^ma^mori  cf%itamebBasport 

iddttoii /Co  Ife  Mm  ^  Mi^  Imi,'' 

iVjHqrosittilarie^pmMkv  "vwldy 

^» 
r,  loid  flQahe  il:  a  Mtttfa^etit  x^ 
rtoiKrAtawJttir,    IVSh^^o?  Bbcapaelke  in- 
ikiiB  aMMlMtad  in  itepcess  leans, 
iiaii»rad4ft«fNian  ike^wMnctfi^  Md  effoctiof  Ae 

:  ont^ihe  a0,p4ienanwi£a8ted«eqiuiHy 
m^Ae  pimft€Ae^M» W^iiiiweq^^^    ns/toAe 

ilriMBWoeMaiiieds  is  toiMt^,  depend  m  Ae- 
m^UAAhumealiAusA?  Cian&aadBe  any  dif- 
ference, whelinritte«eaRt«iQedi)yitlie^cxpren0r 
pBed  sense  of  the  operative  words  ?  Here  however,  care 
mm^At  telmitoiitlefid  I^^Ae  cBstimiQn  he^em  this 
Md  JbBitatels4t£bHDtlgrfwoMbd.  Itt  some,  ^thexipar- 
jttiw'iranb  J»e^awdi^is(t0^  «pdde  lod^  ^ifne  rnean- 
<Hgb  ^njiWiiriMWaiiliMtaaflvqB  atfiill,|iarfecty«nd4inain- 
O  f  biguous 
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1820.       bigaous  descripliMi  of  the  person  or  charttcter,  witfaoQt 

Marquis     '  requiring  any  addition  to  raider  It  oomplete«  or  adiiiit« 

Cholmon-    ,  ting  of  any  explaniition  of  qualification.      In  others,  as 

^^         :  in  the  present  case,  the  description,  if  confined  to  the 

Lord        literal  import  of  the  words  themsdves,  is  imperfect,  and 

necessarily  nrast  have  some  addition  made  to  rehdcr  the 

meaning  complete*    The  description  is,  on  the  feceof  k^ 

ambiguous  and  equirocai,  admitting  of  two  intopietar 

tions,  without  any  thing  in  the^worda  themaelvea  to  d^ 

termine  which  of  the  two  is  the  one  intended  by  the 

firamer  of  the  instrument 

Wherealimit'  In  tiie  first  case,  to  resort  to  and  to  act  tipcm  the  in- 

IfJ'it  S  tention  of  tiie  framer  of  the  deed,  however  dearty  asoeiv 

complete^it  tafiied,  as  a  guide  to  determine  what  should  be  the 

controuled  by  meaning  and  efiect  of  the  limitttion,  would  be  inadmifr- 

inteation  col-  giblc ;  because  it  would  not  be  to  expound  the  operative 

lected  from  -.1,.    ..            «.i.i                    ij.« 

other  parts  of  words  of  the  limitation,  (whidi  is  the  proper  duty  of  the 

Court,)  making  use  of  intention  to  supply  or  explain 
the  meaning,  (neither  of  which  is  reqiiired  in  the  case 
put,)  but  to  set  up  an  implied  meaning  collected  from 
intention,  in  opposition  to  the  declared  meaning  af^ 
forded  by  the  operative  words ;  to  substitute  one  mean- 
ing in  the  place  of  the  other,  in  a  case  where  tiie  two 
meanings  are  irreconcilaUy  at  variance*  Tbe*  Court 
must  decide  which  of  the  two  is  to  be  proferted,  the  un- 
executed intent,  or  tiie  solemn  act  and  deed^  To  prefer 
tiierformer  to  the  latter,  would  be  doing  whatthe  Master 
<yf  the  Rolls  so  strongly  and  justly  condonns,  as  a  de- 
parture from  tiie  proper  offlm  and  duty  of  the  Court, 
when  employed  in  the  exposition  of  deeds. 

But  in  the  latter  instance^  of  a  limitation  whele  the 
words  are  in  themselves  imperfect  or  ambiguous,  the 
case  is  very  diffisrent.    In  such  a  case  resort  must  be  * 
had  tamatter  extrinsic  to  die  limitBtion  itseli^  fi>r  the 

purpose 


the  deed. 


CASES  IN  €HANC£RY, 


aft. 


pnspose  cf  complelbg  and  aso^tainiiig  the  meaning,  or - 
tbe  deed  would  become  inc^perative  and  void,  which  is 
alwaj%  if  possible,  tp  be  prevented.  No  alteration  is 
thereby  niade  m  the  operative  words.  Their  meaning, 
as  &r  as  they  are  capable  of  affording  any,  is  adopted, 
but  addidcmal  inibnnatioa  being  necessary  to  supply 
the  defect,  and  remove  the  ambigaity»of  the  description, 
resort  is  had  to  the  next  best  sources  of  information, 
via.  tbe  GODtext,  and  the  nature  g£  and  circumstances 
atteo^g  the  gift»  as  they  appear  in  other  parts  of  the 
deed* 


laso. 


Before  we  can  decide  upon  the  true  construction  of 
dtts  limilBtioo,  it  is  essentially  necessary  to  consider  what 
ike  limitaliaD  is,  as  framed  by  the  grantor,  and  what 
is  tlie  import  of  the  wocds  whidi  it  ocmtains,  before  any 
adfitiDO  is  made  to  that  impcMt  by  either  of  the  proposed 
modes,  viz.  kgal  presumption,  or  manifestation  of  par- 
tioolar  meaning.  Is  the  description  contained  in  it  of 
the  right  heir  to  be  considered  perfect  or  imperfect? 
Upon  this  point  there  can  be  no  doubt :  in  whichever  of 
die  two  OMides  the  defect  u  to  be  supplied,  the  exist- 
enee  of  tbe  defisct  in  the  limitation,  before  the  application 
of  alher  inod%  is  admitted  on  both  sides,  and  the  con* 
neqamt  necessity  of  some  auxiliary  means  of  supplying 
it  During  the  discussion^  this  does  not  seem  to  have 
been  sufficiency  attended  to;  the  limitation  bad  been 
reppesented  at  one  time  as  imperfect,  requiring  auxiliary 
laeaDB  for  its  con^letion,  and  at  another  as  complete 
sod  perfect,  and  therefore  rgecting  all  explanation  of  its 
meaning.  In  seeking  for  the  aid  of  legal  presumption, 
to  add  to  the  term  **  right  heir,"  the  words  **  at  the 
time  of  die  execution  of  the  deed,"  the  limitation  is 
aeeessarfly  admitted  to  be  imperfect  without  such  pre- 
sumption ;  for  in  the  case  of  an  express  limitation,  per- 
fecrin  ito  description^  no  presumption  of  any  kiid  could 
Q9  bQ 


CUNTOX. 


dASfeg  m  CttANCfcftY- 

be  Inquired  or  fee  adffiissible.  And  yet,  tfrfc^fi  the  dthef 
mode  of  su|)plying  the  defect  in  the  imitation  Is  prcM 
posed  to  be  referred  tO,  tdz.  the  mtotffestdtion  of  iiitent,thc 
refe?eiice  is  I'esisted  on  the  ground  of  the  litnitatidti 
being  ifi  itself  perfect,  undtnblguousj  and  explicit  The 
words  "right  heii's  of  S.  A,'*  we  ate  told,  dfe  words  df 
jilaui  arid  well  knowii  1^1  import,  and  thost,  actbfdifig 
t5  that  import,  denote  the  ^etson  i^ho  Wait  heii'  at  ibt' 
dine  dt  the  execntidh  of  the  deed,  Tb  pi-dJJose  any 
ckange  frdih  th&t  meaning,  its  ti^edted  as  in  eAn^  tt>  tm>- 
pose  an  alteration  in  the  words,  as  being  no  otfierWbe 
to  be  effectuated.  <^  It  is  only  because  the  words  in 
theii"  propdi^  ^hse  l^dil  Ubt  haVe  the  Effect  dt  ac- 
edm^liishhig  the  {^tir{>ose  i>f  the  giUnto^^  Ant  ibetir 
flie&hiil^  Is  questioned.  Th«  ftrguMeAt  fii  ohly^  th«i 
the  gthfAdr  tottld  hot  imve  fheidit  16  ^y  titet  #Mch 
he  had  ^yhly  ^atd.^^a)  These  tsb^W&tions,  it  rikoulci 
se^  itre  such  to  could  bnly  lapply  tb  n  HH^tSon  irank^ 
ihg  uhdetr  Vht  hekd  bf  one  snbstatttiidly  pei'fect  ih  itod^i 
^thotlt  &ny  extrinsic  (aid. 

tf  tile  ^pvt>)rds  made  \i^  oP  by  LoM  O*  In  Oii«  finlfN 
fttidh  )i^  )^ealiy  beeh  sttich  ia^  abote  sta&ted,  if  lieluMi  ki 
addition  td  the  tetm  **  ifightlieift**  i5ftsefled'«Jc  wdwfc  «  il 
^e  't&M  of  the  exediil!dn  of  ^  deed^**  «&  liie  %AmbM 
arguments  'd^mst  any  additlbn,  e'!fcpIaniA.ioii^  o^  Mbsti^ 
tton,  would  have  applied.  It  mi^  ihett  Ktve  bMl 
pmperiy  sli&d,  %(7f»f3  th  ^tey*&flr  MHb  €H  ^o/fO^iKflka  «K 

fei^ce  of  idte  argument  is  greedy  ^tniiiisiied,  tf  not  ^fe*^ 
tlh^ly  t^lcen  iiway, Sii^en his tabsm^d'flM no  sudk wiMa^ 
titk  any  dr  sitnilar  import,  atie  to  be  KHind  in  theliniilk 
a«:idh,drTn  any  part  df  this  deed.  "«  2fo«#kn«fcc;»aHWJi* 
inight  l.ord  "Otfm^d  say.    The  words^v^yA  iia)v«e<Ms  teit 


KiOi'iMt.avt. 


pcHTtant 


oAmmmmmf. 

But  tbis  is  tikmg  for  grwt^  tl)^  vbo)^  Qu^tio^  viz, 
^MbfiT  tbU  ifi  ^  f9{»i  il^  w}4cb  pxtjT  sifph  presumptioi^ 
og|(ht  to  be  «|Kp]led,  Di|§  qf  the  ty^^  4^pute^  wd^a 
^/lR|^Iy|°g  ^^  drfept  iq  tjje  UHH|^tipn|  |s  thus  ftr§^ 
itBSpi[^  tQ  83^  niiM^t^  of  cpiir^  pn^  tb^ tb^ ^^f  piron 
^RPpd  l^y  it  m  the  U^tatjpn  i^  m^^  t^e  ar^m^i;^  f^r 
its  pr^ml^  «4Qptipn,   Th^e  |ji  dp  da^f^t  t|)^,  |f  1^ . 

%it^*W  Pfrfp^tf  0W#  w4  W wbw»«>»^    Tbp  «W»8 
QW^  b§  «a|4  fif  tb.e  (e^c^  pf  ipplj^i^g  u)tml^  ^  tbg 
qiiteriwf  9f  Sfljiwatiofj ;  p^y  t^t  tj^e  gp^  yrilj  ^j^  i^ , 
^9^^  d^#  Ri^^  lfn^p)bjff>^  4esprlpt)mpf  ^DF^ 
^P^tbft.^>tb^pftbpfitfur)eri^|j^^    S^farbpthf^^ 

flxoiiiiiL 

What  is  the  character  of  this  limitalJQp,  preyioii;  tq  ^ 
^iplication  of  either  of  the  modes  proposed  for  supplying 

^fPW^W^  wifjbc^tf  pofR^  £bri^  fti^  ^t^W^ic  to  Ih^ 

^wH(pim»  pw>%^  gpgw^  ^  ^fitfmf^^  whkj^  rf  rt>» 

taRp/j{ghj^^^  YiTil^/pl^ed  by  tb#0:^tojrt<»«i;ipce^  t|^ 


(MF 


sfpie  tp^  P^  f|i^r»  bat  n^  n^c^^gcfls  ^9^  fny  j^aftiq4«f 
Ij^  ft  i?  »  /^eforij^n  pf  tb^  fjiya^r  JA  tjjie  abr 
$tpf;^  fiVS^k^b  to  every  |^  b^  of  &  J?,  p^i^  prci- 
9aif^  or  f^t^jpe,  bujt  not  of  nec^sity  applyiiig  e^iu|iye)y 
IP  jl^y  m^  W  jWtipyW.  Tbe  jgjstat^  didmoi)^  m  i^ 
psvt  JP%^^tbeir;  ^  the  tbwof  j^b<5d^j  w^sb^ongii^iQ 
Ifa^  Ijbken  pr^at  ^^t  1)^^U>  ilq^  af  a  9i\^b^eq;«ent  jbioju^ 
G  4f  WQMld 


1(119. 
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would  bdong  to  t^e  fiiture  right  heir.  Each  is  die  right 
heir,  but  at  a  diferent  time.  T^me  is  the  discriminatiiig 
feature.  The  character  belongs  equally  to  eodi  in  sao- 
cession;  time,  therefare>  or  some  other  characteristic 
drcumstance,  must  be  added  when  either  is  to  lie 
identified.  As  it  stands,  it  is  a  generic  not  a  specific 
description :  it  wants  all  that  is  to  giTC  it  particularity 
and  identity;  die  differentia^  the  accidens^  (as  the 
dialecticians  term  it),  name,  date,  or  circumstance,- to 
denote  what  right  heir  is  meant  Without  such  additi<m 
the  description  is  wholly  defective,  as  a  guide  to  fia^the 
person  intended.  It  will  equally  fit  eveiy  right  har,  but 
it  dmracterixes  no  one  in  particuhur.  It  will  apply  with 
equal  proprieQr  to  Lord  Clinton  as  to  Lord  Oirfbrd ;  lor 
each,  at  a  difierent  time,  was  solely,  exelusiyely,  and 
oonrectiy,  the  right  heir  o£  S.  R.  Without  some  ad* 
£tion,  therefore,  to  tiie  descripticm,  no  use  can  be 
made  of  it.  To  such  a  descriptbn,  terms  importing 
a  freedom  firom  all  defect  or  amUguity,  can  widi  no 
propriety  be  aftpGed. 


An  imperfect 
limitaUon 
iputt  be  con- 


Being  die  grant  of  aremainder,  thereis  nothii^in  tiie 
subject  of  the  grant  to  prevent  its  being  granted,  eitiier 
to  the  person  who  was  the  ri^t  heir  at  the  time  of  the 
creation  of  the  remainder,  or  to  the  person  who  would 
be  the  right  heur  at  tiie  time  appointed  for  its  taking 
effect:  the  words  of  the  limitation  are  open  to  either 
construction*  The  grantor  has  omitted  by  any  ex- 
press term  to  signify  his  meaning  on  this  poin^ 
whether  tiie  remainder  was  to  be  a  vested  remainder  in 
the  preset,  or  a  contingent  one  to  the  future  right 
heir ;  whichever  party  succeeds,  he  cannot  be*  said  to 
derive  his  titie  undfsr,  or  in  opposition  to  an^  thing 
plainly  said  by  the  grantor.  The  grantor  has  been 
wholly  silent  on  the  subject :  what  is  there  that  should 
prevent  the  Court  in  th^  consitruction  of  a  limitation  so 

unperfect 


imperfect  on  the  ftd^  of  H,  in  its  most  essential  poinliy'       16M; 
frcNn  adfertixig  to  and  hmg  governed  by  the  other 
pnrts  of  the  de^,  H/in  them  can  be  found,  in  respect 
of  Ais  pokit»  a  dear  and  siiffldent  nHuifestation  oi  the 
giantor^s  unexpressed  but  iaiplied  meaaiiig  ? 

To  pronounce  on  the  meaning  of  a  detuched  part  o^  stmed  hy  th« 

or  extract  from  an  instrument,  without  referring  to,  and  H^^^^u 

coinparinir'k  with  the  other  parts  of  the  sane  instru-^  Jected  from 

.-      ,    .  .  . .         •  the  whole  of 

ment,  if  relating  to  me  same  subjeet,  is  contrary  tothedeedtaken 

every  principle  of  oMrrect  interpretatkm,  iqiplied  to  any  ^^'Sc^^* 

written  instrument  upon  any  sutgect;  and  it  is  pard- 

cnlariy  rqnobi^ed  by  all  the  authorities  respecting  tfae 

coDstniction  of  legal  instruments.      Shepherdj  in  his 

Thudaianey  mentions  it  as  one  of  the  establi^ied  rules 

for  the  exposition  of  deeds,   <<  That  the  construction 

should  be  made  upon  the  entire  deed,  so  that  one  part 

do  help  to  expound  another,  and  that  every  part  may 

take  eftct  and  none  be  rejected ;  that  all  the  parts  do 

agree  together,  and  there  be  no  discordance  therein/* 

We  are  to  look  (as  it  has  been   expressed,)  at  the 

four  comers  of  the  instrument,  and  not  to  judge  per 

parceBa.  ' 

The  l^al  pfesumption  in  fevour  of  the  present  ri j^t  la  construiiw 
hrirs,  docs  not  proceed  on  Ae  ground  of  particular  p4^'|JdSn 
intention,  but  on  principles  of  general  application.    It  can  only  pro- 
wilt  prevail  in  die  absence  of  any  proof  of  a  particular  absence  of  a 
intent,  or  when  that  is  not  very  clearly  and  sufficiently  contipary  in- 
manifested.     But  when  that  is  manifested,  it  is  contrary  where  thai  it 
to  all  principle,  that  presumption  should  be  allowed  to  fl^JJ"'^ 

operate  in  opposition  to  direct  proof.  sufficient 

clearness. 

Every  absolute  owner  of  an  estate  has  a  right  to  dis- 
pose of  it  in  any  iliai^ner,  and  to  any  person  or  cha- 
racter he  thinks  fit,  taking  care  only,  in  the  exercise  of 


fiwm  him  t{Hi  pomjpmjqp  of  my  qvilifiMliw.w  shli^ 
iMter»  hcmtMi  jnofA  $0A  wJiiintipifc  agf  ia  »  mt(f¥4 
uvd      instttioe  of  »  gift  to  tlit  fint  iHnoB  who  fbeiM  amu^ 

^^''^^^     to  St.  PottTf .    The  law  only  requires  that  he  shovld 
maflife  Ilia  aBiiaIiiima&  im  taBBa  aiiffeiaBilv  alaar  and 

wiw  tbe|»imHi  or  fhomfitec  »  wboni  ho  IPtMilfd  tQ 
appomtt  Tho  bw  damot  mippSm  9i^fifm  thm  ^  ^ 
oavar*  bv  aoniid  iaOfiBiliaB*  the  iaiaatina  of  tfaa  grantUTi 

aiNl  to  giw  dibct  to  SI.  pwndaii  i(  W  iigiiiiMMe  t9  tM 
ndvfflflnr, 

Had  thfa  liaiD  tha  moant  of  a  ^Dmaent  aiiata  in  nnai 
■aiiiGiia  It  Buiit  fiaM  veiled  imaudiatahr  on  tha  axaau.* 
IM»  of  dw  d«fd;  «ii4  Umv^Vi^  if  V^m  to  «  >V^ 
1mm«  mM  9«l7  ibvt  ^e«»  »T|W  |)»  t^  ^  pnpvem 
ri^hiir.    TbwMi»o|f0Joi|i«fWflf/»|r^nijodff^ 

Trhara  |]|a  fnaialafa  tfri^  in.  and  airioviiiaDt  nf  tlu^  estala 
W^Ot  bo  t9W«feirei4  till  ^  peiiod  on^  ^em  fisc4 
fiur  tha  rfHBflindftr  to  wat  ia  imniaiiioii  Bf  thai 
time,  the  person  or  character  to  whom  the  lypMill- 
der  is  given,  must  be  in  eadatence  and  ascertainedy 
Ink  ^  Mod  not  iwi%M  Tho  i%ht»  Jmrmar^  t»  ^ 
fimp^^stoiio  3«fgr#  wd  ibe  law  pip^kn  that  ji  Aoniijl 
iffWifdistfJy  ygst in  awteomting  {wwnw  rhoiirtiW> 
tlia  m^Biiwii'  that  it  irfttna  out  of  tlie  iEEantofk  And  n^^i- 
qantiwo  in  ohyiPc»|  4U  |J^  pe^od  oiid  ^vent  i^ 
amv^ior  <be  i«»i«iiid«i::  to  tolte  «flM  in  [wmqwwv 
3utitiswboMf  ^A^^V^wn  pf  4ha  gnio(iH>  19  dolqsn 
mine  to  wbieh  of  tbipo^  dwsripfJons  Mjf  gfianQQ^  o^  duir 
lacter,  his  estate  shall  go  at  the  a{qpointed  time. 

If  thepgfew^  it  is  found  that  tho  ipind  pf  ]>w4 
a;^4  la  dfldora^  by  i»  dmA  ^  gi%  39919  ,th«t  tl^io 

remainder 


CkSEBm  CBLUfCSBV. 


»» 


shonld^  ai  die  appobtid  ttane  m4  f^mU» 
go  to  the  moceeding  r%|lit  Mr,  nd  mt  to  |ho  pw«nt| 
bythatdcdamtkm  the  right  ttustbewndhw^elj  bound. 
T)m  anidy  hcimresf  of  the  gnmlor  miM  be  cki^^ 
and  ioilcMitly  linde  kaoim  bj  bia  daedi  in  the  ai^ 
poosMilDg  of  whidb,  tbe  Court  ia  bound  lo  adbera  to 
crtebiiahed  nks  of  mpotUaOf  from  wkicb  i(  Mf ar 
oii|^lDde|Mft,  to  ioTOiir  the  asigency  of  a  fiarticilliMr. 
caie,  hMnavar  aigaH  the  call  laay  ba*  Tbmt^  nilia 
reqaira  Aak  aaitaiB  fimna  thould  be  obimred,  av^ 
d^  la  deofa;  and  k  k  of  iiifimta  boiMftaqai^  ia  c^ 
to  afiwd  aKcaviaiB  peiBiaiieBtaiidiuMd  cnidau)  tb^  titlfa 
to  feal  ]irapaff«jt  <bat  theiD  foiiiia  ihoiild  not  be  pacr^ 
fiMi  any  fteli^g  of  the  haidibip  that  oi^y  be  prodwfd 
m  a  paitiaahf  aete.  It  waa  the  daiiaa  to  {Mwerrt. 
tha  gipat  landnarfca  of  rtfd  pnovo^i  tba^ 
te  have  opfaatad  on  the  aMffoiily  of  the  giaat 
I  fehii  198%  re^obeiag  a  i«gi4  apd  inlfYJhle. 
i  te  ^^^^  Amr  oaniiilMred  to  ha  an  rfltaMJihail 


l9Mk 


Myouif 

DSLSY 

Lonl 

CMyXQN* 


ivlap  Cm^  tha  fFPHjiiinn 

aqpottd  hy  d»e«  to  Ibo 

?    Fariha  aoaaow  hf4«aa 

ba  he  afaMVfttd  $»  % 

ao  ••  laiiilerfeio  oath  tfao 


1^  dM  Amflr  i)f  the  iaedir  ib« 

af  iwhoii0  Mwi  it  ia  alwj^  rmvidtmi 

md  afc»iiT^  «)  Ae  dimnwiy  ia9d 

^  ihe  auk^i  itf  eaiut^iotiioa^  wn^ 

wiitenly  Greeted,    WheDlaabniGal 

the  ataoqg jieaiuinptiavi 

Xoibfix 

direct 
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Words  of  de- 
scription to  be 


correct  technical  meaning;  but  tUs  is  not  condnsiTe 
evidence  that  sudi  was  his  real  meaning.  If  the  techni* 
cal  meaning  is  fomid,  in  die  partioalar  case,  to  be  aa 
erroneous  guide  to  the  real  one,  leading  to  a  nleaning 
contrary  to  what  the  party  intended  to  convey  by  it,  it 
ceases  to  amwer  its  purpose.  The  deed  may  be  drawn 
ihartiiidally,  from  ignorance  or  inadvertoice,  or  other 
causes,  but  still,  if  there  is  toough  clearly  to  convey 
information  as  to  the  real  meenii^,  the  object  ia  at* 
tained.  Hie  mind  is  -with  certainty  discovered,  and 
being  known,  must  be  the  guide,  or  the  aet  and  deed 
would  be  not  the  act  lind  deed  of  the  party,  bnt  of  the 
Conrt  Because  the  words,  which  are  the  signs  of  Ibe 
ideas  of  the  persons  using  them,  are  in  general,  and  in 
titie  correct  use  of  them,  the  signs  of  ideas  (Mbrest  fiom 
liiose  of  which,  in  the  particular  case,  they  are  found 
less  technicailly  and  correctly,  but  with  equal  certainty, 
to  be  the  signs :  can  it  follow  that  they  are  to  be  con*- 
strue^  to  represent  the  ideas  of  which  they  are  known 
not  to  be  the  signs,  in  preference  to  Aose  of  whtcji  thqr 
appear  to  be  the  signs?  Where  is  the  authori^  that 
compels  the  Court  to  go  this  lengA  in  its  adherence  to 
technical  meaning?  The  contrary  has  been  long  and 
universally  established  to  be  the  rule  by  the  highest  au- 
thorities from  the  earliest  period,  without  a  single  one  to 
the  contrary.  Many  caises  may  doubtless  be  found,  ia 
which  technical  meaning  has  been  allowed  to  prevaU, 
notwithstanding  some  appearance  of  a  contrary  intent; 
but  this  has  been  where  the  manifestation  of  intent 
was  not  deemed  sufficient,  to  get  over  the  presumption  in 
favour  of  legal  construction.  The  paramount  regard 
to  'be  had,  in  a  case  circumstanced  as  the  present,  to 
the  meaning  and  intention  of  the  grantor,  in  preference 
to  technical  meaning,  is  the  settied  rule  of  construction. 
If  the  subject  of  the  instHiment,  on  which  the  question 
ari$es  be  one  that  i^  pot  lattter  of  law,  (over  lAidi  in* 
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tentian  lias  no  coiiitnmI)»  bntdqpeods  mbolly  on  the  wH     ^  laso. 

aood  acl  of  Ae  party»  sacfa  as  die  appomtaftnt  by  a  doDpr 

inadesdofgiftofhifl  ovn  donee;  if  the  words  lobe  oon- 

straed  ire  not  wozds  of  limitation,  (in  wJbicb  a  stricter 

•ttntioii  to  forms  may  be  required,  e9peciaUy  in  deeds,) 

but  words  of  purchase  and  description  made  use  of  to 

desigtiate  the  person  of  the  first  taker;  in  such  oase^  if  cording  to  the 
^1  •  -1  .  .  i.    t  «        1      1     intention,  if 

the  mfaning  and  mtentum  of  the  grantor  be  dearly  dearlj  mani- 


mamfiested  on  the  fiuBe  of  the  instrument,  as  to  the  person  ^~fV^ 
or  character  intended  to  be  the  otgect  of  grant,  and  if  the  deed,  though 
wovda  whidi  he  has  made  nse  of  to  convey  his  meaning  [^eir^^ 
wOl  adaut  of  an  interpretation  oonfotmahle  to  it,  though  technical 
oontnuy  to  thdr  correct  technical  senses  there  is  no  case 
or  diotmi  to  be  found  which  requires  the  Court  to  adopt 
the  tirhiiiail  sense,  in<y|q^tion  to  the  actual  meaning 
die  pasty:  on  the  contrary,  the  authorities  uniformly 
demand  the  preference  to  be  given  to  intent,  met  tech- 
nical import  andlinmL 

These  principles  are  sanctioned  by  all  the  authorities: 
they  will  be  found  in  the  nde»  laid  down  hy  Skephard^ 
in  his  TonkhsUme^  for  the  construction  of  deeds,  and  in 
the  cases  by  which  he  illuBtrates  them*  The  case  in 
whidi  a  grant  in  fee  by  a  lord,  of  the  services  to  a  per- 
um^  who  is  tenant  for  lifie^  although  it  may  enure  by 
way  of  release  and  extinguishment,  shall,  because  this  is 
emirary  to  the  intent^  be  taken  for  a  suspension  only  of 
the  servioes  during  the  life  of  the  t^ant  for  life ;  and  also 
that,  in  which  a  grant  by  tenant  for  li&  to  a  stranger  for 
life,  is  held  an  estate  during  the  life  oi  the  grantor ; 
and  the  other  instances,  where  general  words  in  a  grant 
win  be  restramed,  contrary  to  their  legal  import,  to  pre- 
vent foifeitnre,  are  strong  and  decisive  authorities  in 
fevour  rfthese  priucqples,  and  apply  directly  to  the  pie- 
sent  case.  In  all  those  cases  the  limitation  was  expressed 
interms»  the  sense  of  which  was  at  least  as  unambiguous, 

and 


Qiipns'iNi^iemewatis. 
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Iff^  fromsopie  or  other  of  th9ae;gr»»t  Ay#Bwmtij^  |)gio*' 
'  and  add«i  <^  But  some  of  these  rulsBi  <^  th^ 
seoood;  and  third  class,  are  rules  dl  a  n^f^  flesible 
natuie  thaathHOse  of  the  prjepeding  kiod,  aad  admit  of 
jnany  exoeptbns;  whereas  those  adoodt  of  none.  For^  if 
the  intention  of  the  testator  be  deat^  and  iaaii^i% 
oontvBiy  to  tl^  legal  import.of  the  words,  which  he  has 
thus  hastily  wad  un^dvised^  made  use  of,  the  technical 
rule  of  kw  shall  give  way  to  this  plain  intention  of  the 
testator^  This  1ms  been  clear  law  for  four  centuries  at 
least,  if  nqtlonger.  ^  It  is^^d  by  the  Judges,  in  9  Hen.6. 
fbl.  24*  that  a  detise  is  marvellous  in  its  operfrtiona; 
and  ma^y  instances. are  given,  where  it  may  conutenrail 
the  ordMrnry  rules  of  law«  The  like  doctrine  is  to  be 
,  met  with  in  eyeiy  reporter-  sinc%  and  is  the  same  that 
.  obtained  in  equity  for  the  construction  of  uses  befiwe 
the  statute.  In  the  case  of  uses  (says  Lord  Baeon,{a)^ 
the  Chancellor  will  consult  with,  the  rules  <^law,  where 
the  intention  of  the  partis  does  not  speciallff  appear. 
But  then,,  th^s  intenti<m  of  the  testator,  which,  is  to 
ride  over  and  controul  the  legal  operation  of  his  o|m 
words,  must  be  *<  manifest  and  certain^  and  not  o&- 
ici4re  oi;  doiAfj^"  as  was,  resolved  by  all  the  Judges 
of  England  ^  in  fVikTs  case  (6) ;  or,  according  to  tlie 
emphatical  words .  of  Lord  HiAartj  '*  the  intent  iQust 
not  be  cotyeduralj  but  by  dedaraiion  jiaifi!  (c) :  which 
words  of  Lord  Hobartt  as  they  are  adopted  and.  con- 
strued hy  Lord  Hardwickej  in  Garth  $ahd  BfUdwm{d)f 
must  mean,  '*  jdain  expression^  or  necessary  isgrfi- 
cation  of  his  intent."  But  if  that  inteqt  be  uivrertain,  if 
it  be  in  afuilibfiOi  or  even  in  suspense  or  doubt, .  then 
(be  afterwards  adds),  the  Iqj&l  operation  of  the  words 
mus^  take  eflkct." 


(*)  6  Jtep.  16.        (t)  AkL  35. 


Th^ 


CASES  IN  CHANCERY. 


99 


Tiie  jadgm^t  of  Mn  Justice  JNaeistane  is  founded 
on  these  principles*  He  divides  the  case  into  two 
heads :  Ist,  '<  What  is  the  l^al  and  technical  import  of 
the  words  made  use  of  in  this  devise ;''  next  <<  whether 
there  is  aay  plain  and  manifest  intention  of  the  testator 
to  be  gatliered  bom  any  port  of  his  will,  which  may 
oontroul  and  over-rule  the  1^1  operation  of  the  words, 
and-at  the  same  time  be  consistent  with  the  (iindamenthl 
and  immqtable  rnies  of  law.'' 


1810. 


He  states  the  reasons  which  in  that  case  induced  him 
tohe  <tf  opinion,  that  there  was  not  a  sufficient  mani- 
fcstatioii  of  intent  to  controul  the  l^al  operation  of  the 
words.    Bat  a  judgment  so  founded  virtually  decides  in 
&yoar  of  a  contrary  result,  when  the  intent  is  sufficiendy 
manifested,  and  is  an  audioritative  recognition  of  the 
qualified  natore  of  the  role  in  favour  of  legal  and  tech- 
nics import    The  only  distinction  that  can  be  taken 
between  that  case  and  the  present,  is,  that  the  one  arose 
i^ion  a  will,  the  other  on  a  deed.    B^t  die  nde  of  COH^ 
stroction  to  be  applied  to  a  subject  like  the  present,  to 
ascertain  the  meaning  of  words  used  by  a  donor  to  de- 
scribe the  person  of  his  donee,  must  be  the^same  in  both 
cases.    Intention  is  equally  the  guide  in  both.    This  is 
proved  by  the  rules  and*  cases  cited  from  Shepherd^  and 
it  is  expressly  stated  by  Lord  Mansfelii  in  QoodtiHe  d. 
Weston  V.  BurienskaWj  that,  with  the  exertion  of  its 
being  required  that  legal  words  of  limitation  shodld  be 
technically  expressed,  the  Courts  are  as  much  bound  to 
give  efl^t  to  the  intention  of  contracting  parties  in  a 
deed,  as  to  liiat  of  a  ttstator  in  a  will.    I  conclude, 
Aerefore,  that  the  judgment  of  Sir  Wtllidni  Blackstorie  in 
JPenyn  vr  Ektke^   aifords  another  decisive   authority, 
that  in  tlie  construction  of  the  words  "  rigKt  heirs" 
in  tie    present  case,    the    intention  of  Lord   O.    to 
describe  the  future  right  iieh*,  if  sufficiently  manifested, 
*    'Vox-  IL  H  must 
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must  get  over  the  l^,o|)eratioh  of  the  words  in  firvour 
of  the  present  right  heir.  These  authorities,  I  shouhl 
have  thought,  would  have  been  deemed  sufficient  But, 
considering  the  magnitude  and  importance  of  the  case, 
and  of  the  principle  now  undei*  consideration,  ahd  the 
great  weight  and  deference  due  to  the  conti^iry  opinions, 
I  shall  proceed  further  in  the  consideration  of  the  autho- 
rities cited  on  this  leading  point,  particularly  those  re- 
ferred to  in  the  able  judgment  to  which  I  have  been 
called  upon  to  direct  my  attention. 


Th^  opinion  of  Mr.  Justice  Buller^  in  the  case  of 
Ambrose  V.  Hodgson  {a)  has  been  cited  and  relied  upon  on 
both  sides,  and  certainly  there  have  beai  few  Judges 
better  qualified  by  acutenessbf  mind,  legal  research,  and 
experience^  to  form  a  correct  judgment  on  such  a  ques- 
"tion  as  the  present;  but  if  the  whole  of  the  opinion  bf 
this  learned  Judge  is  considered,  it  will  be  found  to 
add  another  decisive  authori^  for  the  limited  and 
qualified  extent  of  the  rule  in  favor  of  technical 
meaning. .  In  Pkilippf  v.  Garth  (6),  Mr.  Justice  Btdler 
refers  to  his  opinion  given  ten  years  before*  in  VSt 
aboVe  ease^  and  again  recognizes  the  doctrine  whidi  he 
had  there  laid  down,  and  states  that,  although,  when 
technical  phrases  are  used,  the  Courtis  bound  t0  under- 
stand them  as  such,  yet,  ^*  if  the  testator  uses  other  ex- 
pressions in  other  parts  of  the  will^  which  shew  he  did 
not  mean  to  use  those  phrases  technically,  then  the  in- 
teiidon  must  prevail/' 

'  Lord  Chief  Justice  tVffks^  In  delivering  the  opinion 
of  the  Judges  in  the  House  of  Lords,  in  the  case  of 
Parkhiirst  v.  Smith  (c),  introduces  it  with  a  reference  to 
the  general  rules  stated  by  Shepherd^'  and  amoi^t  diese 


(a)nougl.ZTl.       *    {b)jBt9Wi!!^.  (c)  mttes,iUp.Z$9. 


to 
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to  file  one  that  the  eoBstrwtiw  of  diedi  onf^  to  f^ 
fimramble,  nod  as  near  to  the  apparent  inteot  c£  th^ 
partiei  as  posobly  maf  be»  and  a^  the  law  will  pen^itf 
aad  ke  nieiB  to  the  judgnaent  of  Lofii  Chief  JuMtMW 
Motm%  m  Eari  of  CLnridcatnffs  ttff^ia\  whiA  4480 
strangij  mM-ks  the  care  tiiat  has  1m^  (^Imo  by  ^ 
Jo^^si  aB  tunes  to  diaoo^r,  jtnd  Ao  orry  into  esR^ 
Gttlicii^  die  teal  intentioi  of  the  (uuiaes. 

it  haa  ]ieen  insiated,  that  the  nilaa  ataftad  hgr  Lond 
GUef  Jualioe  if'iZEes,  do  aot  apply  to  audi «  QM^  M 
thepment,  bntxidiyioaideed,  the  W(Hx]3af  whiob  «9 
doabebl;  ^afaereas  in  ihia  linutaJloQ  /the  irpfda  (»re  wn^ 
aiohigHoas,  and  the  legal  effect  dear.  Sitt  .tU9  obsenr- 
atMn  I  haive  ^daeady  jocuuddered.  The  amhi^i^,  in 
Ae  pieaent  case,  arises  not -fi«m^iieiRF0ffd$.€|fiK!^^ 
fimhalMMi  consists,  but  £roiii  tihe  omiaflba  of  jsaaaeiothfir 
tvord  to  give  eertakity  .and  partbidarfly  :t0  la  |;wesal 
femrfption ;  and  this  ambiguity  is  cetrtainly  as  gsceat  ^ 
nnj  that  could  have  been  created  by  doubtful  esqprea* 
sioDS.  If  no  timitation  could  be  considarad  4pubtfill 
'  and  -eoq^icableby  referenoe  to  intent,  which  the  applica^ 
tion  of  Ic^  operatbn  joid-effisct  would  ^nond^  (dear  and 
unambiguous,  no  limitation  would  ever  be  open  to  ex- 
planation by  intent  *    '  ' 

The  opinion  of  Lord  (Chief  Justice  Hdt^  in  the  case 
vSBath  V.  Montague  {b\  was  referred  to,  in  confiisa- 
stion  of  an  argument  that  had  rbefore  been  ;inai^ted 
upon,  that  the  effect  off  a  deed  do^  not  depend  ton 
the  redtal,  but  on  the  liniitations  contained  in  the 
operative  part,  from  whence  alone  the  efiSs^^t  and  opeiv 
adon  IS  to  be  coUecied.  The  passage  in  X<Drd  MoU-^ 
is  as  !l6Uows :  *'  The  redtlng.pait.of  « (ked 
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is  not  at  all  a  necessary  parti  either  in  law  or  equity. 
It  may  be  made  use  of  to  explain  a  doabt  of  the 
intention  and  meaning  of  the  parties,  but  it  hath  no 
effect  or  operation.  But  when  it  comes  to  limit  the  estate, 
there  the  deed  is  to  have  its  efiect  according  to  what 
limitations  are  therdn  set  forth.  And  that  is  p]fun  and 
foil,  without  any  manner  of  contradiction  whatsoever.*' 
But  this^  opinion  of  Lord  HoUy  instead  of  bemg  an 
anthorify  against  the  use  made  by  the  defendants  of  the 
recital  in  the  deed  of  17B1,  is  when  properly' con- 
sidered, an  authority  in  favour  of  it ;  because  in  that 
case  there  was  a  direct  and  irreconcileable  variance  be- 
tween the  redtals  in  the  deed,  and  the  express  Innita- 
dons  contained  in  it.  The  deed.  Lord  H6U  observes, 
'*  doth  say,  it  was  made  and  intended  to  confirm  the 
will,  and  yet  makes  several  recitals  and  lunitations  con- 
trary to  it,  disposing  of  the  estate  in  terms  express  and 
positive,  quite  otherwise  than  the  will  doth.''  Had  the 
limitations  in  the  present  deed  been  equally  expre^  and 
unequivocal,  ^ually  irreconcileable  with  the  recital,  had 
it  for  instance^  expressly  given  the  remainder  to  the  right 
heir  at  the  time  of  the  execution  of  the  deed,  the  case  of 
^  Bath  v«  Montague  would  have  been  applicable. 


*  *  In  the  case  of  Moore  v.  Macgrath  (a).  Lord  Man^ld 
and  the  Court  of  King's  Bench  considered  themselves 

-  at  liberty  to  go  a  step  further  in  &vour  of  intention  col* 
lected  from  the  recital  in  a  deed,  and  to  permit  it  to 
overcome  general  words  in  the  lixnitation,  even  though 

'  expressly  importing  a  difierent  meaning.  In  that  case, 
the  grantor  being  seized  of  an  estate  in  right  of  his  wife, 
in  the  counties  of  Mayo  and  King^s  County^  and  also  of 
a  paternal  estate  in  three  other  counties,  in  the  recital  of 
the  deed  of  what  he  was  about  to  settle^  specified  only  the 


(a)  CowfK^B, 
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estate  hdd  in  right  of  his  wife,  but  in  the  grantingpart, 
after  a  particular  speci^cation  of  the  estate  in  Maj/o  and 
Kings  Ccmtyy  he  added,  <<  Together  with  all  other  the 
said  Michad  Motrins  lands,  tenemeDts,  and  heredita- 
ments in  the  kingdom  o^IrdandJ*  The  Court  decided 
unanimously,  that  the  pat^nal  estate  did  not  pass;  and 
Lord  Mansfiddj  in  ^ving  judgment,  makes  this  observ- 
ation :  <^  The  deed  begins  with  the  preamble  u^ual  in 
all  settlements,  that  is,  by  reciting  what  it  is  that  the 
grantor  intends  to  do;  and  ihat^  like  the  preamble  to  an 
act  cf  parliament  J  is  the  key  to  ithat  comes  qfterwards^^ 
Though  die  literal  meaning  of  the  words  was  free  from 
aay  donb^  the  Court  did  not  consider  themselves  pre- 
daded  fix>m  ezamming  into,  and  acting  up<Hi,  the  real 
intentiooy  as  it  mi^t  be  collected  by  inference  from  the 
language  of  the  recital,  ia  opposition  to  the  es^reaa 
import  of  the  words. 


1889. 


I  conclude  from  these  authorities,  (to  which  many 
more  of  similar  import  might  have  been  added,}  that  the 
law  on  this  subject  is  completely  settled,  and  ithe  rules 
of  construction,  both  of  deeds  and  wills,  established  in  a 
way  not  to  be  shaken:  that  though  there  is  always  .a 
strong  presumption  in  favour  of  technical  meaning  and 
infisrenoe,  yet  it  is  no  more  than  a  presumption;  that  it 
is  not  necessarily  and  universally  binding  and  con- 
dusive,  but  subject  to  be  controuled  by  the  manifest- 
adon  of  a  contraiy  intent :  that  the  primary  object  of 
enquiiy  is  the  intention  of  the  party ;  and  that  where 
that  is,  on  the  face  of  the  instrument,  clearly  and  satis- 
fiictorily  ascertained,  and  found  not  to  be  contrary  to  any 
rule  of  law,  tlie  Court  is  boudd,  if  tlie  words  will  admit 
of  a  construction  conformable  to  the  intention,  to  adopt 
that  construction,  however  contrary  it  may  be  to  tech- 
nical meaning  and  inference. 
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Beibra  I  quit  this  snlgect,  howeTer^  it  will  be  prop^ 
to  consider  the  two  caseS)  which  are  cited  in  the  printed 
report  of  the  judgment  of  the  Master  of  the  Rolls  in  sup- 
port of  his  opinion*  The  one  of  these  is  the  case  <^ 
QoodtUle  on  dem.  of  Bailey  \*  PugA»  The  other  the 
case  k£  Seymour  t.  Boreman. 


The  question  in  the  first  of  these  cases  turned  upon 
fh^  construdtion  of  a  ckuse  in  a  will,  by  which  the  tes- 
tator, after  the  decease  of  his  wife,  and  ibr  want  of  heirs 
of  th^  totis  of  his  soft  (to  which  sons  he  had  limited  bis 
totate)^  devised  it  over  in  the  following  terms  r  **  To  the 
right  heirs  of  ine  the  testator  Ctdvert  Bear  Jot  ever,  my 
soil  excepted)  it  being  iny  will  he  shall  have  no  part  of 
iny  estate^  teeX  Of  p^sonaL^^  The  testator  left  this  ton 
and  three  daughters^  and  upon  the  death  of  the  son 
without  issue,  the  question  was,  whether,  on  the  death 
of  the  testator,  this  remainder  in  fee  had  past  to  the 
dftiightei^s  tinder  this  devis(^  or,  for  want  of  being  dis- 
.  posed  of)  had  descended  upon  the  son  and  heir  at  low. 
The  Conn  6f  King^s  Bench  thought  that  the  words  eii«- 
titied  the  daughters  to  tak«  as  jpemwip  designaUe^  axid 
accordingly  decided  in  their  favour.  The  House  of 
Lords  Wer^  of  a  different  opinion,  and  consida^  that 
the  daughtei^  wem  not  sufficiently  described  by  the 
Words  which  the  testator  had  used^  l?iey  thought  the 
Will  Was  wholly  inoperative :  that  though  the  sOn  vraa  ex- 

<  ce|)ted  from  the  infaeritMce^  yet  that  the  will  contained 
no  devise  to  any  one  except  to  tbe  right  heirs  of  the 

.'testator,  and  consequoidy  could  not  entitle  any  one  to 
take  und^  it  by  devise  or  purchase*  Considering  the 
ground  on  which  this  cAe  was  decided,  it  is  diffiqilt  to 
^ee  how  it  ten  have  any  bearing  on  die  present.  The 
principle  by  which  the  present  case  is  to  be  govehi^, 
never  did  or  coukl  come  under  consideration*  It  was  no 
conflict  like  the  present,  between  manifest  intention  and 
'  •  *  technical 
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tep^mical  ipeimiYig  or  inferencej  nor  any  instcin^e  qf  the 
predomioancQ  pf  the  latter  over  the  forpier.  There  was 
^f)  intention  expressed  with  respect  to  tlie  daughters^ 
^d  that  which  w^  declared  with  respect  to  the  son»  i|i 
^ns^nence  of  bis  beii)g  the  heir  at  law,  was  of  no 
avail  A 
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TliQ  M<ister  of  t}>e  Rolls  seems  not  tq  have  adverted 

to  this  important  difference  between  the  two  cases.    He 

appears  to  have  considered  the  intention  equally  mani* 

felted  in  the  one  case  as  in  the  other,  aqd  that  there 

were  no  greater  obstacles  to  carrying  it  into  execution. 

But  his  mode  of  reasoning  does  not  appear  tp  me  to 

inali:e   out  either  of  thpse  propositions.    ^'  That  the 

testator  (be  obsepes)  coi^d  not  mean  his  son  to  take 

\\^(S^  the  denon^ination  of  right  heir,  is  at  least  as 

manifest,  as  that  Lord  Qj(ford  did  not  mean  to  limit 

the   estate  to  himself,  under  tjie  appellation   of  the 

right  heir  of  Samuel  Bolle*    The  alteration  suggested, 

as   expressiv,e   of  ^e   testator's   intent,  in  that  case 

was  not  at  all  stropg^r  than  that  which  is  here  pro- 

posed*    It  was  as  easy  to  say,  that  the  testator  meant 

such  person  ^  would  be  right  heir  if  his  son  were  dead, 

9»  to  jay  that,  by  the  limitation  in  this  case,  is  meant 

s^pb  persop  ^  would  have  been  rigl^t  heir  if  Lorfl 

Oiford  had  been  |lead,  or  such  person  jas  should  be 

right  heir  at  his  d^tb,  or  snch  person  as  should  be  right 

heir  pn  the  failure  of  bis  issue*'' (a)    The  mistake  in  this 

qpmparative  view  of  the  two  cases  appears  to  arise,  from 

ppt  sufficiency  considering  how  differently  they  are  cirr 

Cji^]);^t{)nc^>  as  to  the  main  featur.e  in  both;  viz.  the 

maq^estation  pi  intention^  \^  which  the  construction 

is  to  be  governed.     To  pr/^ve  an  analogy^  between  tlie 

tifo  (Sses,  it  should  have  beep  3biewn|.  that  the  testator 
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in  die  one  case  had  manifested  the  same  intention  in 
favour  of  his  daughters,  as  Lord  Orfbrd  has  in  the 
present  case  in  &your  of  the  future  right  heir.  But  this 
is  not  attempted  to  be  shewn,  nor  could  it  be.  TTie  judg- 
ment of  the  House  of  Lords  decisively  negatived  the 
existence  of  any  such  intention;  ai^on  this  head  the 
Master  of  the  Rolls  is  silent.  The  intention,  to  whidi 
his  observation  is  confined,  is  of  a  totally  different 
nature,  and  applies  to  a  diflferent  object.  It  is«the  in- 
tention of  the  testator  to  explude  his  son  from  the  in- 
heritance ;  not  an  intention  to  devise  it  to  his  daughters. 
This  intention  is  certainly  very  explicitly  declared,  and 
was  not  defeated  or  interfered  with  by  the  House  of 
Lords,  so  far  as  it  could  by  law  operate ;  but  this  inten- 
tion, circumstanced  as  that  case  was,  could  notaflect  the 
title  of  either  of  the  contending  parties.  It  could  not 
establish  the  devise  to  the  daughters,  nor  take  away  the 
right  of  descent  from  the  son. 


The  present  case  differs  in  both  these  respects.    The 
manifestation  of  Lord  Qr/STfcf's  intention  not  to  limit  the 
estate  to  himself,  under  the  appellation  of  the  right  hear 
of  Samuel  BoHUy  is  alone,  when  established  m  feet,  de- 
cisive of  the  tide  of  both  the  contending  gartitfl ;  be- 
cause both  claim  under  the  application  of  those  words, 
neither  having  any  other  dde.     When,  therefore,  the 
words  (which  must  have  been  intended  to  apply  either 
to  the  one  or  the  other,  and  which  may  apply  to  either) 
are  ascertained  not  to  have  been  applied  to  one  of  the 
right  heirs;  not  only  is  the  title  of  the  party  claiming 
,  under  that  application  thereby  negativedf  but  the  words 
being,  by  necessary  im{^cation,  made  to  apply  to  the 
.    other  right  heir,  his  dtle  becomes  established.— £]v&5fo 
.  unius  est  expressio  aUerius.      Thp  nq;ative  intention 
*  would*  therefqpre,  circumstanced  as  the  present  case  is,  - 
be  alone  decisiva  of  the  whole  question,  if  there  were  bo 

proof 


CASES  IN  CHANCERY. 


105 


proof  of  any  other.     But  that  is  not-lixe  case.    The  in- 
tention of  Lord  Orfbrd,  in  favour  of  his  maternal  heir, 
and  his  design  to  settle  the  estate  upon  him,  in  the  event 
of  his  (Lord  OrfortTs)  dying  without  issue,  is  admitted 
to  be  a  fiict  upon  which  there  can  be  no  reasonable 
doubt      Here,    ^en,    the    intention  is  proved  both 
positively  sad  negatively,  and  either  would  alone  have 
been   decisive   of  the   case.      On  the  subject  of  in- 
tentioD,    therefore,    the   cases    appear    to  be  entirely 
dissirailar.     There  is  an  equal  dissimilitude  under  the 
next  head  of  comparison.     In  the  one  case  an  alter* 
ation  is  proposed  both  in  the  words  and  meaning  of 
the  framer  of  the  instrument.    In  the  other  there  is  no 
alteraticm  oi  either.    The  words  proposed  to  be  sub- 
stitutedy  in  the  place  of  those  which  the  testator  had 
made  use  <^,  were  not  such  as  were  synonimous,  di£fering 
in  fonOf'  but  agreeing  in  substance.    They  contain  a 
meaning  totally  different     Under  one  set  of  words  no 
person  (according  to  the  decision  of  the  House  of  Lords) 
took  any  estate  by  devise  or  purchase.   The  efTeot  of  the 
snbstitated   words,  would  have    been  to   enable    the 
daughters  to  take  the  estate  by  purchase.   The  meaning 
of  the  former,  therefore,  is  directly  contrary  to  that  of 
the  lalter.     No  such  alteration,  or  any  other,  either  in 
the  words  or  meaning  of  the  grantor,  is  proposed  to 
be  made  in  the  present  case.    No  word  is  changed, 
nor  the  meaning  of  any  word;  but  the  addition  to 
the  meanings  which  technical  inference  would  in  general 
xaiat  in  such  a  limitation,    in   the  absence   of  any 
proof  of  a  contrary  intent,  is  in  this  instance  made  to 
|^ve»way  to  the  clear  proof  of  contrary  intention,   in 
confiNmity  to  what  has  be^en  shewn  to  be,  under  such 
dnomatAicesi  the  settled  rule  of  construction. 
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iQnthe  other  ^tfase  of  Seymour  v.  Bor^ian^  a  son  of 
tbe  aeoend  loarriage  claimed  to  take,  undey  the  appella* 

tion 
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tion  of  heir  mole  of  the  ^j  of  the  &ther  and  pi^ktber^ 
while  there  was  a  son  of  the  first  Biarriage  liviDg,  The 
Lprd  Keeper  said  the  liii^itatioD  wfi$  defective  at  law,  aad 
the  Plaintiff  could  have  no  remedy  there ;  b|it  nccording 
to  the  trpe  meaning  pf  the  marriage-agreement,  Ifo  was 
well  described  to  talce  the  rent.'  From  whence  the 
Mt^ter  of  the  Rplls  infers,  th^t  it  Yfss  hy  ^drtue  pf  t)ie 
contract  oply,  that  the  Court  was  enabled  tp  put  uppa 
the  word  ^*  heirs,"  »  sense  which  legally  and  strictly  it 
did  not  he^v*  But  in  the  present  case,  he  says,  there 
is  no  contract  enabling  the  Court;  to  deal  with  the 
wprds  according  tq  the  original  intention  of  the  parties* 
The  first  answer  to  this  case  is,  that  supposing  t^e 
report  from  whenice  this  acccMint  of  it  is  taifsn  to  bp 
correct,  and  the  ground  oii  which  the  party  clfui^i^g 
und^^r  this  description  had  failed  ^t  Iqw,  and  brought 
his  pase  into  equity,  to  h^ve  ]}e^n  what  the  Jjot^ 
I(^eeper  says  it  was ;  supposing,  too,  ^  the  dedsion 
of  the  court  of  law  had  wver  bieen  shaken  by  any 
subsequent  authority,  yet  it  woi^  pot  hayp  applied  to 
the  present  case,  because  in  this  no  suph  que^tiop  arises. 
It  is  pot  contended  on  behalf  of  Lord  Clinton,  that  ^ny 
use  or  applip^tion  of  the  term  "  rigfit  heirs"  should  be 
made  in  his  favourt  diflferent  fix)m  what  It  corre^y  ^nd 
properly  bears ;  th^  only  dispute  is  as  tp  thifi  time  to 
which  the  description  refers. 


Although  the  decision  that  it  is  not  necess^jry  to  ffe 
very  heir,  tp  enable  a  persop  to  take  by  purcjiase,  ^p^er 
the  description  of  hejir-male  or  heir-j^piale,  wg^  jiot, 
if  it  had  continued  to  be  the  rule  of  constructii^  f^e 
applied  to  the  present  case,  yet  a  contrary  4c^ji9P  fiti 
that  point  affords  a  strong  authority  ^e  pt)^  wfff^  fffr 
it  presents  a  strong  instance  of  thej>redominance  of  in- 
tent over  technical  meaning,  and  even  over  a  fi^ed  rule 
pf  construction.    But  the  point  has  b^n  \ffjfg  settle. 


in 
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in  a  dass  of  cases,  of  which  Stymour  v.  Soreman  i» 
one.  If  the  person  to  whom  the  description  was  in- 
tended to  apply  be  ascertained,  the  necessity  of  being 
very  heir  has  long  been  dispensed  with*  The  case  of 
i^y&tf  y,  MUfard  in  ]67df  in  which  the  opinion  of 
Liord  Hale  was  delivered  in  a  court  of  law  on  this  point, 
in  the  construction  of  a  eovoi^t  to  stand  seized  (a), 
arose  only  a  few  years  after  the  case  of  Seymour  v. 
Boremaiiy  which  case  was  not  cited;  and  Lord  Hale 
refers  to  a  former  case  decided  the  same  way  in  the  time 
of  Idizabeth.  In  the  case  last  observed  upon  {Good^ 
title  dem.  Bailey  v.  Pugh)  Lord  Mansfield j  in  the  year 
1784,  considered  the  pomt  to  be  settled.  The  point 
was  decided  in  1770  by  the  Court  of  King's  Bench, 
in  WiUs  v.  Palmer,  {b)  after  three  arguments,  not 
in  a  contract,  bnt  upon  a  will.  So  by  the  Court 
of  Common  Pleas,  in  Baker  v.  Wall  (c);  by  the  Courts 
of  King's  Bench  and  the  Exchequer,  In  the  case  of 
Evans  dem.  Burtenshatv  v.  Weston  ((/),  in  1774,  after 
three  arguments  in  each  Court;  and  in  Darbison  y. 
Beaumont  {e)j  in  1713,  by  the  House  of  Lords. 


1320. 


The  learned  editor  of  Cpke  Littleton,  in  an  able 
review  of  all  the  cases  on  this  subject,  strongly  con- 
tends for  the  contrary  doctrine,  upon  the  authority  of 
the  case  of  Counden  v.  Clerk  {/),  and  other  cases  prior 
to  those  above  cited.  But  he  admits  it  to  be  established 
by  the  same  authorities,  that  the  rule,  though  esta- 
Uiriied,  would  give  way  if  from  the  circumstances  of 
the  case  a  tx>ntrary  intention  appeared;  and  he  en- 
deafdurs  to  reconcile  the  antlent  authorities  by  that 


{«)  I  Fenir.  376.  (A)  5  Burr.  2615. 

(c)  Lord  Raym,  185.1  Sira.  41.     [d)  Feame.  Cdnt,  Rem,  App.  570. 

(e)  X  P.  tV.  2«d.  1  Sri.  P.  C.  489. 

(/}  Jtfbor,  Ma  H<6. 29.  Jenk,  S94, 
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distinction.  He  states  pftrticulsrlj  that  it  was  on  this 
ground  Lord  Hardwicke  affirmed  the  decaree  of  Lord 
Cawper^  in  Newcomen  v.  Barkham,  His  Lordship,  he 
says,  admitteil  Lord  Cokt?s  distinction  to  have  been 
long  ago  established,  and  professed  to  determine  wholly 
on  tlie  special  circumstances,  without  the  leasl  intention 
of  impeaching  the  genesal  rule.  The  conclusion  drawn 
by  the  editor  from  all  the  cases  is,  that  the  rule  had 
prevailed,  where  the  construction  rested  singly  on  the 
^ords  ^^  heirs  female,"  and  they  stand  unexplained  by 
any  other  words  or  circumstances. 


From  this  review  of  the  cases  on  this  subject,  it  is 
evident  that,  in  respect  to  the  principle  on  which  the 
construction  of  the  present  ^ase  depends,  they  all  concur 
in  its  establishment  In  opposition  to  the  doctrine^ 
supposed  to  prevdl  in  a  court  of  law  at  the  Ume  of 
Seymour  v.  Boremdrij  that  without  a  c6ntract,  the  neces- 
sity of  being  very  heir  could  not  be  dispensed  with, 
in  a  person  claiming  to  take  by  purchase,  the  contraiy 
is  now  clearly  shewn  to  be  settled,  by  an  uniform  train 
of  decisions,  and  a  strong  author!^  is  thereby  furnish^ 
for  dispensings  even  ia  a  court  of  law,  with  technical 
strictness,  when,  on  the  whole,  the  person  i^pears 
to  correspond  with  the  description*  And  even  in  the 
cases  that  have  recognized  the  rule  as  most  peremp- 
torily established,  still  it  is  aclmitted  to  be  subject  to 
the  qualification  contended  for  in  the  present  case; 
the  warmest  advocate  for  the  binding  force  of  the  rule, 
does  not  contend  for  its  operation,  further  than  where 
the  technical  words  stand  unexplained  by  any  other 
words  or  circumstances. 


Under  the  same  head  other  cases  might  be  cited, 
where  persons  haye  been  allowed  to  take- by  purchase, 
under  the  word  ^*  hw^*  though  not  answering  the  techni- 
cal 
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cal  sen^  of  that  word,  such  as  Long  v.  Beaumani  (a), 
Goodrigki  dem.  Bracking  v.  White  {b\  Burchett  y. 
Hurdani.  {c) 

The  remaining  argument  for  construing  the  term 
**  r^ht  hdi^  in  this  limitation  to  be  the  person  answer- 
ing that  description  at  the  time  of  the  execution  of  the 
deed  is,  that  such  construction  is  necessary,  in  order 
that  the  remamder  created  by  this  limitation  may 
become  a  vested  remdnder.  The  answer  to  the 
argument  derived  from  this  consideration,  is  the  same 
that  has  been  given  to  the  general  argument,  derived 
fixnn  legal  import  and  construction*  It  applies  only 
to  a  case  in  which  there  is  no  sufficient  manifest* 
ation  of  the  particular  intention.  Whether  a  re- 
mainder  is  vested  or  contingent,  must  in  every  case 
depend  on  the  previous  question,  whether  the  person  to 
whom,  or  the  event  on  which  it  is  given,  is  certain  and 
determinate,  or  uncertain  and  contingent;  and  that 
must  always  depend  entirely  on  the  will  and  act  <^  the 
grantor.  The  Court  has  no  rule  by  which  it  can  be- 
forehand determine  who  shall  be  the  donee,  or  on 
what  condition  or  event.  It  has  only  to  find  out  what 
is  in  eadi  case  the  meaning  and  intention  of  the  grantor 
on  each  of  those  points;  the  option  and  exclusive  right  of 
dedsioQ  resdng  wholly  and  absolutely  with  him.  How- 
ever strong  the  predilection  of  the  law  is  in  favour  of  a 
vested  over  a  contingent  remainder,  yet  if  the  intention  of 
the  grantor  silfficiently  appears  to  give  the  estate,  (as  he 
may  ^)  to  a  person  or  character  not  yet  in  esse^  or  ascer- 
tained, or  upon  a  contingent  event,  the  consequence  neces- 
sarily fi^ews.  that  the  remainder  becomes  condngeiit  It 
cannot  become  vested  without  an  alteration  in  the  terms  of 
the  grant,  which  the  Courthas  no  power  to  make.    Vest- 


IdSO. 


(•)  1  P.  ^Mff.fS9.  (b)SLaep.l6lO.    '      (c)sF^r.ail. 

ing» 


llO 


CASKS  tN  CHANCERY. 


Marqull 
Cholmon- 

V. 

Lord 


iog,  teaftedy  or  contingent  is  the  oomeipieiiee,  ^ot  tBe 
cause,  of  tJie  description  of  person  or  event  in  diegmi. 
It  is  to  revei;pe  the  order  of  things,  to  argue  Aat  the 
person  or  event  should  be  fi^ed  and  certain,  because  the 
remamde*  is  vesfted^  The  cmv«rse  is  tibe  case.  It  be- 
comes vested,  because  graaHed  to  «  fixed  penou  «nd 
on  A  ceortafiH  evfemt^ 


It  i^  im^  that  ^e  ppli^  ef  tbe  kw  i%  on  mmy 
accounts,  in  favour  of  vesiingj  to  prevent  Aef^ 
ande^  to  facilUftte  fionily  iffrMigenents,  to  secwe  lire 
BCMiafniier  for  the  person  aiteiided  to  be  the  donee,  and 
prevent  the  iiAentUati  of  cbe  grantor  being  tMeated 
b^  Ai^faiture  and  other  means.  There  is,  liwrefbre, 
ahtays  a  betting  and  presmnptkm  in  ftvour  of  vesting 
Utadi  "mSA^  idwajs  detenoune  ike  conMiDCtion^  "wlien 
Afere  is  noASng  •etthcr  in  At  itords  of  die  amtroBMoit, 
or  die  drcamstflirees  ctf*  die  case,  to  diew  a  contrary  in- 
MMoBb  Bnt  dwoe  die  eftct  of  dns  prwuiufldon  endB. 
it  is  never  aUo«v«d  to  opevate  in  any  case,  in  ivitich  die 
inteirton  of  ibe  granleir  is  sufficiendy  manifested.  1£ 
die  partienbr  intention  does  not  nppear, ;  if  the  mtHcue . 
if  wtcntion  atand  in  eptilinio,  i£  die  words  -wiHaiknt 
«f  leidier  iodnstmcticn,  die  bnv  ^ill  nlvrajTs  isoflbf  fdie 
Intention  to  have  been  diat  which  is  moat  benefionl  to 
die  grantee,  and  most  agreeaUe  to  die  polic}ie.  of  the 
law.  But  that  ipr»uflif»don  cannot  itoke  place,  if  a  con- 
trary intention  appears,  ^press  or  implied,  either  in  die 
words  of  die  instrument,  «or  the  oirouniBtances  of  die 
case.  Those  must  be  first  examined,  md  their.  «fiect 
.ascertained.  If,  therefore,  in  the  present  aaae,  die 
manifestation  of  intent  is  established,  as  *to  the^person  4o 
whom  the  dremainder  was  given,  if  it  be  :pFoved  diat 
iKirfl  Qrford  meant  by  thetevms  of  die  granttorgivek 
to  a  right  heir  not  ascertained  at  the  time  of  the  grant, 
'but  '^ffho  would  be  when  «die  ^remainder  was  to  «vest  in 

possession^ 
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possession,  no  predilection  for,  or  presumption  in  &vour 
of  vesting  can  operate  to  change  the  person  of  the 
donee,  or  make  the  remainder  vest  in  the  petson 
answering  the  right  heir  ^t  the  time  of  the  deed.  The 
question,  therefore,  of  vested  or  contingent,  resolves 
itself  into  and  becomes  dependent  on  the  same  poiiit, 
which  has  been  already  considered,  viz.  the  manifest- 
ation of  the  grantor's  intention  in  respect  to  the  persoii 
designated  to  be  his  grantee. . 

It  is  said  that,  if  we  read  this  limitation,  without 
knowing  who  the  person  was  that  at  the  time  answered 
the  description  of  right  heir,  all  would  agree  that  it  Was 
a  vested  remainder  in  the  then  existing  right  heir ;  and 
generally,  that  a  remainder  to  the  heir  of  a  deceased 
person  is  considered  by  every  lawyer,  and  treated  of  in 
every  book,  as  a  vested  remainder  in  the  then  existing  heilr. 
So  it  unquestionably  is,  if  the  limitation  is  considered 
nakedly  by  itself,  without  taking  into  consideration  the 
other  parts  of  the  same  instrument,  or  the  circumstahceis 
of  the  case,  from  whence  the  legal  presumption  in  favoui^ 
of  vesting  may  be  rebutted,  and  a  contrary  intention 
ahewn  to  exist.  And  herein  may  b^  traced  the  cause  of 
all  the  difierence  of  opinion,  that  has  prevailed  in  respect 
to  the  construction  of  this  limitation.  It  will  be  found 
to  proceed  entirely,  from  the  difierence  in  the  mode  of 
considering  the  limitation,  whether  the  attention  is  con- 
fined to  the  terms  of  it,  without  reference  to  the 
other  parts  of  the  deed,  or  the  peculiar  circumstances  of 
the  case^  the  character  in  which  the  grantor  himself 
stood,  the  occasion  of  making  the  deed,  and  the  object 
and  purpose  to  be  effectuated  by  it,  from  all  which  the 
intention  of  the  grantor  in  this  particular  case  is  to  be 
discovered;  or  whether,  in  ascertaining  the  construction, 
not  only  the  terms  of  the  limitation,  but  likewise  all 

these 
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these  other  circumstances  are  taken  into  consideradon. 
The  result  of  the  former  mode  leads  to  the  construction 
of  the  limitation  being  a  vested  remainder  in  the  person 
answering  the  description  of  right  heir  at  the  time  of  the 
execution  of  the  deed ;  of  the  latter,  that  of  its  being  a 
contingent  remainder  to  the  person  who  should  answer 
the  description  at  the  time,  and  in  the  event  to  which 
the  limitation  was  evidently  meant  to  refer*  All  the 
authorities  upon  this  subject  are  in  unison  with  this 
doctrine.  The  legal  presufnption  in  fiivour  of  vesting  is 
never  carried  further.  It  i»  always  a  secondary  and 
subordinate  rule  to  that  in  favour  of  intention.  The 
primary  enquiry  in  every  case  is  as  to  intention. 


For  the  general  principle  the  counsel  on  both  sides 
refer  to  the  case  of  Doe  v.  Maxey^  {a)  in  which, 
Mr.  Justice  Bailey  says,  "  it  is  a  settled  rule,  not 
to  read  a  limitation  in  a  will  as  being  a  contingent 
remainder,  imless  such  appears  clearly  to  have  been 
th^  intention  of  the  testators  but  if  it  will  admit  of 
being  considered  as  a  vested  remainder,  the  Court  will 
always  read  it  as  such,  because  a  contingent  remainder 
is  always  liable  to  be  defeated,  and  the  intention  of  the 
testator  thereby  frustrated."  The  decision  in  that  case 
proceeded  entirely  upon  intention,  and  recc^izes  th§|^ 
qqalification  of  the  rule  in  favour  of  it  The  certificate 
of  the  same  leaiTied  Judge  in  the  present  case,  a£Pords  a 
strong  practical  illustration  of  the  mode  in  whicli  the 
rule  is  to  be  applied. 

Bacon^s  Abridgement^  vol.  v.  p.  735.,  2  Boilers  Abridge^ 
mentf  415.,  I  Cokes  Rep.  95.  and  103.,  and  Plorcden^  66.9 
all  stating  that  ^'  where  an  estate  is  limited  either  by 


(a)  l9E(Ut,604. 


common 
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eommon  toir,.^  hy  way  of  use  to  one. for  life,  or  in       1880. 

tiuly  ramabder  ^  ^e  right  hws  q(J*  S^,  who  is  theu 

dead,  k  i3  a  good  ltIn^iodh^,  and  vests  presently  ia  the 

pcaisoQ  who  ia  heir  at  law  to  t/«  jS.  by  purchase,"  prove 

nodiiDg  but  what  is  before  admitted  to  be  tbe  general 

effect  of  such  a  limitation  of  a  remainder  to  the  heirs  of 

a  deceased  person,  considered  by  itseU^  without  any 

other  wordis  or  circumstances,  from  wbence  a  difierent 

intention  can  be  collected.    Therie  is,  in  such  a  case      * 

notbing  to  skew  a  future  heir  to  have  been  referred  to, 

eaooepttbat  the  estate  is  ifot  to  go  over  to  him  till  a  fatura 

time;  but  4hat  is  a  circumstance  common  to  every  re« 

mainder,  and  does  not  prevent  the  immediate  vesting  in 

iatare^  and  consequently  is  not  alone  sufficient  to  get 

the  better  of  the  general  presumption*      But  these 

attdiQcities,  for  the  veaaooa  before  givai,  do  not  deter-^ 

minei  or  in  die  Jkast  a£fect  the  present  case.    To  sustain 

the  point  contended  for  by  the  plaintiffs,  cases  diould 

have- been  adduced,  in  which  the  presumption  in  fiivour 

of  vesting  was  determined  to  prevail,  notwithstanding^ 

and  is  i^ipasition  to  th^  circumstances  of  the  case,  and 

tfce  other  parts  of  ih^  instrument,  by  which  it  was 

jnanafeatly  proved  that  such  presumption  would  be 

contmy  to  Ae  dear  intention  of  the  framer  of  it    On  Tbeefibct  of  a 

the  wntrary,  it  wiU  be  found  estabUshed  by  all  the  SSf Sch  * 

ggnborities,  that  an  intention  clearly  manifested  not  to  token  by  itself 

4W^  will  controul  the  prima  facie  l^gal  effect  of  a  J^^  create  a 

XwBtUalkHm  iKfbich  tricen  by  itself  would  create  a  vested  ^^.^^  ^^  .., 

.  "^  inatnder,  will 

jCfaBliaindiy»  becontrouled 

by  a  contrary 
intention 
^fery  ease  in  which,  uotwilhstanding  the  limitatton  clearly  mani- 

9mBi  of  tbut  nature  a  r^erenoe  to  hitent  has  been  «!«•  ^^^  * 

quitted  «s  :the  a^beofifa  to  detenntne  the  question  <£ 

rested  or  not  vested,  whatever  may  have  been  the 

decieion^  is  ..an  authprity  for ,  this  purpose*    In  Pj/ot  v. 

VOJL-II.  I  Pyot, 
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l^d^f  (a)  Lord  Hardoncke  seemed  to  consider  the  da- 
scriptioii  of  the  nearest  relation  of  the  Pj^s  to  refer 
to  the  time  of  the  eontingency  happening,  and  to 
apply  to  such  persons  as  should  then  be  the  tea- 
tatrix's  nearest,  relation  of  the  Pt^ois*  In  Bon  ▼• 
SmUij  (b)  the  resolution  that  the  daughter,  if  un^ 
married,  would  have  taken  under  the  limitation  of  the 
remainder  to  the  next  of  the  testator's  name,  in  pre- 
fer^ce  to  the  son,  to  whom  an  estate  tail  had  been 
given,  must  have  been  founded  on  the  manifest  intent 
of  the  testator  controlling  the  legal  import,  by  which 
the  remainder  would  on  his  death  have  vested  in  die 
son.  The  answer  to  the  dictum  in  Jbison*s  case,  (c) 
as  to  what  would  have  been  the  decision  had  the 
daughter  been  unmarried  at  the  time  of  the  testatorfs 
deaths  is  that  there  was  nothing  which  could  in.  that 
case  have  operated  to  prevent  the  remainder  becoming 
vested  in  her.  Tej/nhatn  v.  Webby  {d)  though  distinguish- 
able fix>m  the  present  case,  as  relating  to  the  vesting  of 
portions,  is  yet  a  strong  authority  on  this  subject^  as 
shewing  the  necessity,  in  the  opinion  of  Lord  Harin 
mekey  of  considering  the  circumstances  of  the  case^  in 
order  to  determine  tiie  period  at  which  v^tiftg  should 
take  place,  .to  answer  the  intention  and  olject  of  the 
deed*  hord  Hardwicke  begins  with  observing  (what  be 
states  to  be  a  material  part  of  the  case),  that  there  is  no 
particular  time  mentioned  in  the  deed  at  which  the  por- 
tionistovest:  it  is  left  at  large,  and  must  arise  from  con* 
struction.  He  then  mentions  four  periods  of  vesting  and 
examiute  eadi  by  the  test  of  thdr  answering  tiie  intent  of 
the  grantor.  As  to  one  period,  the  execntion  of  the 
deed,  be  says,  <<  To  construe  this  .to  relate  to  the  time 
of  the  execution  of  the  deed,  and  to  vest  then,  would  be 


(a)  1  r<pf.  sen.  535. 
(«?)  Cr«.  Elk»  S7€. 


(b)  Cro,  Elk.  5Zi. 
(d)  SFin.sen,  19S. 
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abniidt  and  phinly  defeat  the  intent.^  As  to  another, 
he  sajs,  <*  The  consequence  would  be  contrarjr  to  the  izh 
tent  of  the  parties,**  and  therefore  he  r^ecti  it.  As  to 
a  diiid,  he  thinks  there  would  be  a  great  deal  of  inoon- 
TenJenoe  in  ad<^ng  it ;  and  therefore  he  does  not  adopt 
it.  And  he  finally  concludes  in  fiivor  of  another  period, 
in  Older  to  avoid  all  the  inoonvenieneies,  and  many  ab- 
surdities, which,  he  says,  would  arise  firmn  constru- 
ing this  mon^  absolutdy  vested  at  any  of  the  other 
times? 
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In  PhaUpi  y.  D^akint  (a)  the  Court,  upon  the  ground 
of  intention,  dedded  that  the  limitaticMis  were  contingeDt 
andsuqyended  till  the  prior  estates  should  be  determined; 
and  the  oodnsel  on  both  sides,  arguendo^  considered  the 
question  of  vested  or  contingent,  todepend  up<m  tiieintent 
of  die  testator,  widi  a  strong  presumption  only  in  fiivour 
of  vesting* 

The  question  as  to  the  edect  of  legal  import,  and  the 
presumption  in  favour  of  vesting,  and  as  to  the  period  * 
of  time  to  which  the  description  of  heir  should  be  re- 
ferred, where  there  are  no  Words  c^  gift  fixing  any 
paitiGoIalr  time,  came  i^der  die  consideration  of  Lord 
^Bvmlijfi  in  the  case  otHdUPwmf  v.  HoUaaay^  (ft)  and 
flioagh  tiiat  great  Judge  decided,  that  in  that  case  the 
rtaainder  vested  in  tiie  persons  answering  the  descrip* 
tion  of  heirs  at  the  time  of  the  death,  yet  it  is  evident 
from  tiie  reasoning  used  in  the  judgment,  that  he 
considered  the  question  to  depend  entirely  upon  in- 
tention, and  tiiat  his  dedsion  In  &vour  of  the  I^gal 
premmption  proceeded  entirely  up^n  the  ground,  that 
diere  was  not  a  sufficient  manifestation  of  a  contraiy 
intent    The  whole  of  the  judgment  is  important,  and 


Cs)  1  Jirsti.45e/.744. 


I  « 


{h)  $  Vei.  599. 

towards 
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towards  Uie  condusioa  of  it  his  Lordship  observes,  ^  I 
.cannot,  upon  that  ground  alone,  that  the  daughter 
named  in  the  wUI  was  one  o£  the  heirs  at  law,  hold  that 
heirs  at  a  particular  time  were  intended.  My  opinion 
is,  thiU  there  is  nnt  enough  in  this  mil  to  give  the  words 
angf  other  than  their  prima  Jacie  construction;  heirs  at 
law  at  his  own  death*  If  so,  it  would  be  9' vested 
interest  in  the  persons  answering  that  desdnption  at  his 
own  death/* 


The  case  o£  Driver  v.  Franks  (a)  determined  in  1814, 
kiffords  a  strcmg  recent  authority  for  the  acknowiedged 
predominance  of  intenticm,  when  sofficieatly  expressed^ 
over  the  l^;al  presumption  in  favour  of  vesting.  The 
Judges  of  the  Court  of  King^s  Bench,  dtot^  dif- 
fering as  to  the  ai^lication  of  the  principle,  yet  jdl 
■ccmcur  Jn  adinitting  its  existence,  and  their  reason- 
ing is  entirely  built  upon  it.  That  was  a  devkc  is£ 
real  estates  to  Bacon  Franks  for  life,  and  after  his 
death  to  Ins  second, '  third,  and  £^urth  sons  in  tidl : 
at  the  death  of  the  testatrix  there  was  no  son  of  B.  JF*. 
in  existence;  four  were  afterwards  bom;  two  of  wham 
were  in  esse  together;  the  elder  of  these  two  died  dorii^ 
the  existence  of  the  particular  estate.  The  tenant  for 
life  died,  at  which  time^there  was  no  second  som,  the 
second  having  become  an  eldest.  It  was  determined  by 
a  majority  of  the  Judges^  Lord  EUenboroughj  CkAeS 
Justii^  dissenting,  that  the  remainder  vested  ia  him, 
whai  second  and  younger  son,  and  did  not  afiiarwards 
divest.  The  reasonii^,  however,  of  the  three  Judges 
who  held  it  a  vested  remainder,  proceeds  entirely  t^ioyi 
the  intention  of  the  testatrix.  They  all  rest  their  dedsion 
iqpon  the  ground^  that  the  intention  to  suspend  v^stiiig 


{a)  5 Mau.  Sf  Sel 25., affirmed  on  appeal.  6  Pnce,\\ .  2 B.Moor,  51 9. 

till 
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till  the  detennittation  of  the  particular  estate,  was  not 
sniBciciitljr  eiqiresned  or  implied:  all  agreeing  that  if 
aocfa  intention  had  been  suffidently  expressed,  it  would 
haTe   controlled  die  legal  presumption  in  &vour  of 


ll7 


In  a  stiU  mora  recent  case^  Doe  d.  King  v.  i^oxf,  (a) 
the  same  court  decided  in  fiivour  of  intention,  against 
the  l^al  presumption  in  &Tour  of  vesting,  making  on 
tfaatgromuitbe term  **  hdlrs"  refer  not  to  the  time  of  tlie 
desih  of  the  tei^ator,  but  to  a  fiitare  contingency. 

These  authorities  appear  to  me  to  remove  the  main 
difficnlQr  in  the  present  case,  as  they  relieve  the  Court 
from  the  neoessi^,  which  was  contended  to  be  imposed 
(m  it,  of  adopting  implicitly,  in  the  construction  of  the 
Umiti^n  in  question,  the  technical  meaning  and  legal 
epentioD  of  the  words,  without  being  at  liberty  to  ex- 
amine into  the  real  int^tSon  and  meaning  of  the  party 
using  them.  They  clearly  prove,  that  the  question 
is  open  to  that  examination,  and  may  be  determined 
fay  it  They  shew  that  a  measure  and  limit  is  set  to 
the  mle  in  fiivor  of  technical  import  and  meaning. 
It 'is  not  an  absolute  univenal  and  conclusive  rule^  but 
8ab|oct  in  all  cases  to  be  controlled  by  intention  when 
that  sufficiently  appear3.  The  question  then  in  the 
piesettt  case  is  reduced  to  this  single  point  Legal  in- 
ference and  presnnqption  is  admitted  to  be  in  favour  of 
the  constmction  contended  £ov  by  the  Plaintiffif;  and 
diat  presnmptioii  must  prevaiL  unless  it  can  be  rebutted 
by  dear  and  sufficient  proof  of  a  contrary  intention. 
Does  diat  proof  exist  in  this  case?  I  am  dearly  of 
opiiiion,  that  it  does.  Before  entering  into  a  state- 
ment of  the  reasons,  which  have  induced  me  to  come 
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lo  this  .condiision,  and  which  it  will  only  be  noceamty 
to  do  very  bri^y,  as  they  have  been  abeady  in  a  gnat 
measiive  aatidpatedy  it  will  be  proper  to  preinise»  that 
in  order  to  overcome  tb^  presumption  in  &voar  of  tech* 
nical  meaningy  and  control  the  legal  operation  of  the 
words  of  an  instrument,  it  is  not  necessary  that  a  con- 
trary in^tion»  to  use  ihe  words  in  a  diferent  seose^ 
should  be  declared  in  expusss  words.  It  .is  necessary 
jthat  it  should  manifesdy  and  fdajnly  appear,  but  that 
it  may  from  the  othc^*  parts  of  the  insimment,  and  fimm 
all  the  circumstances  of  the  case,  as  satts&cCorily  as  if 
declared  in  express  terms.  An  intention  may  be  implied 
jUB  well  as  .evpresseds  if  the  in^lication  be  attmded  widi 
jtbe  same  ceitsin^.  The  reasoning  pf  all  fh^  Judges  in 
All  the  cases  Deferred  to,  has  proceeded  cm  this  pripciple. 
In  none  was  there  a  direct  expression  of  intention;  but 
ithe  argument  for  and  against  the  intention  rests  in 
every  case  upon  an  examination  of  the  dnaimstaooas, 
and  the  consequences  following  upon  eitheir  of  the  in- 
;terpret^tions  propo^ed^ 


In  respect  to  the  general  intent  and  purpose  no  i 
has  ever  existed,  and  it  is  diflicuk  to  conceiiKe  9af.  to 
:exist,  which  afibrds  more  explicit,  certain,  and  antho- 
ritatire  information  fthan  the  present,  beeauae  it  is  given 
in  a  minute  and  tinusual  detail  by  the  grantor  huaadf 
on  the  Aoe  of  the  deed,  in  wUch  is  diadosed  nd  only 
what  was  about  .to  be  done,  but  the  reasons  why  the 
deed  was  niade,  ibe  drcumstances  tibat  ^oooasioiiad  it, 
the.  object  which  it  was  to  effisctnate,  and  the  mode  in 
which  that  object  was  to  be  attained.  And  on  this 
part  of  the  case,  the  explicit  opinion  given  fay  the  late 
Master  of  the^Roll%  (in  which  I  endrdy  concur)  mslces 
It  unnecessary  to  dwell.  ^  That  Lord  Orford  (he  ob* 
serves)  bad  the  intention  which  is  ascribed  to  him," 
(that  is,  an  intention  so  to  settle  the  estate  as  to  carry 
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it  to  Us  MkAms  on  his  modier's  side,  in  defimlt  of 
issue  of' his  own  bocty,)  <*  there  can  I  tUnk  b^  no : 
sonaUe  donbt."  He  refers  to  the  preamble,)  in  which 
this  intention  is  clearly  manifested.  It  is,  therefore, 
not  a  case  of  conjectural  intention,  not  in  suspense  or 
doubt,  bot  of  declaration  plain,  dear,  and  certain*  Thus 
ftr  we  proceed  on  sore  and  safe  ground,  in  idiich  all  are 
flgioed  StiU,  however,  a. distinction  is  taken  between 
the  intention,  with  which  the  deed  was  made,  and  the 
meaning  i^  the  words  contained  in  iu  And  to  this  the 
inqoiry  mnst  now  be  confineJL 


BisR|im 
Cholmo»- 


Lord 
CuMToar. 


It  has  been  rfiewn,  tfiat  the  iimitation  presents  for 
ezanunaticMi,  two  intei|nnetati<xis  of  the  description  oon- 
tsdned  in  it,  neither  the  words  themselves,  nor  any 
rale  of  law  necessarily  dedding  the  question  in  fevor 
of  ddier.  Zt  has- also  been  shewn,  that  in  such  a 
case,  I^al  infertece,  though  entitled  to  great  weight, 
is  not  the  sole  criterion  to  govern  the  construction. 
That  the  intention  and  meaning  may  and  ought  to 
be  primarily  consulted;  and  if  sufficiently  manifested, 
ham  the  pseferenoe.  This  bemg  the  principle, 
is,  I  conceive,  little  difficulty  in  the  applicfr- 
tien  of  it.  Eammined  by  this  test,  it  wQl,  I  thiidc, 
deariy.  appear^  both  negadvely  what  was  not  the 
meannig.  of  Lord  Orfofd^  and  affirmatively  what  was. 
The  case  afibrds  abundantly  sufficient  evidence  to 
Aew^  Isty  that  Lord  Orfbri  ^  not  mean  by  the  tenns 
made  ine-of  in  this  linnCation  to  give  the  remainder 
to  the  person  answering  the  description  of  right  heir 
of  Samnd  JZoOr,  at  the  time  when  the  remainder  was 
ci«a«ed;  and  2dly^  that  he  did  mean  to  give  it  to 
dse  penon  who  shoidd  answer  that  description  at  the 
tine  .and  in  the  event,  when»  if  at  all,  the  remainder 
iraelotdEe  efiect,  thatis,  after  his  own  death  andfeilure 
ctf*  Issue.    The  first  point  is  so  dearly  ^demonstrated  by 
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tke  other  parts  of  tlie  dead,  aad  tbe  cirraimfilincar  of 
the  case^  that  the  contrary  has  never  been  atei^ted  to 
be  aligned.  It  afibrds  an  unanswerable  negirtrre  to  saA 
an  int^itiony  that  the  person  answering  that  dacrip^ 
tion  was  Lord  Orford^  the  gnntor  hhnsdi  Now»  to 
suppose^  that  Lord  Orfard  meant  to  ^ve  the  remanid^ 
to  hhnself  by  this  linutadon^  1%  when  the  circiODslanoes 
attendrngthefnanipyofitareconsidcrod^anaaiSgnaiePtrf 
which  it  is  not  tcxii  much  to  say  of  it^  that  it  amoimts  to 
a  reductio  aiaksurdum.  It wonUsii^MMe  Lord  Oi^aHL  to 
have  entertained,  at  die  same  moment,  intentions  on  liie 
same  points,  directly  opposite  to  and  incompatible  with 
each  other;  to  provide  in  the  same  event  ibr  A  course  of 
snocession,  directly  the  ofqposite  to  that  which  he  de> 
clared  himself  desirotts  to  eifeotitatei 


The  argunent  in  favour  of  that  eonatmclaoii,  haa 
therefore  never  beeU  put  on  this  ground;  it  has  reeled 
entirely  on  the  peremptory  and  irresistible  effect  of 
legai  inference,  laying  aside  all  consideration  of  thia 
chaxBCteristic  and  decisive  feature  of  the  case;  via^ 
the  divumstance  of  the  grantor'^  bein^  wfA  kaow^ 
iog  himsdf  to  be,  the  sole  hei^  of  Sammd  EUk  at  tbe 
time  of  the  grant.  The  general  construction  of  soeb  ^ 
limitatian  is  avowedly  adopted,  just  as  if  no  such  ctfcam» 
stance  had  existed.  It  is  even  iasisttod,  that  such  0194 
camstance  ought  not  to  have  any  efiect  on  the  coastrao- 
tion.  <<  Suppomn^  (it  is  said)  w^  were  to  lelid  thia 
limitation^  without  knowing  who  the  person  was  thai 
answered  the  deacr^tion,  no  doubt  orald  poasihi^  ho 
raised  upon  its  construction.  Ail  would  agree  diat  the 
then  existing  ri^t  heir  woutf  take  a  vested  raanunder  1 
and  it  would  be  impossible  to  cosilcnd,  that  this  was  9 
contingent  remainder  to  audi  puma  ap  shonld  at 
some  future  period  answer  the  descliptioa.  When  it 
Is  found  that  Lord  Orfbrd  is  himself  the  {^resent  right 

heu'. 
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Wir^  do  the  words  tbtrebye  ehitoge  their  meamng? 
No;  but  they  are  ufiskilfttlly  employed,  and  with  the 
BManiBg  that  ptcp&riy  belongs  to  them,  they  will  not 
cffBctuate  the  purpO|e  which  the  finamer  of  the  instni-* 
ment  had  in  his  oontempktioa*"  {a) 

This  fMsngo  shews  the  groimd^  on  which  the  argo-. 
aMnt  fer  the  construction  in  fiiyour  of  the  present  right 
heir  is  placed.  It  is  an  entire  and  implicit  reliance  oa 
kgal  uiferenoe^  without  allowing  the  tircumstanoes  of 
the  case  to  have  any  weij^t.^  True  it  is,  if  we  read 
the.liinitati<m  separately  by  itself  without  knowing  who 
WAS  the  then  right  heir^  or  any  reference  to  the  drcum-* 
stances^  such  will  be  the  construction;  but  will  there 
be  the  same  uniyersal  admission  ci  that  constructioii,  if 
it  is  known  who  was  the  thm^present  right  heir ;  and  if 
the  other  parts  of  the  deed,  and  all  the  circumstances 
of  the  case  are  considered  ?  Legal  inference  is  here 
put  OB  Ih^  same  looting,  as  an  express  and  unequivocal 
dedaratien*  As  ^plied  to  such  a  case,  no  alteration 
10  the  meankig  could  be  produced,  by  a  knowledge  of 
tlie  person  bj^whom  the  declaratkm  was  made.  Bjut 
does  die  same  observation  apply  when  the  imported 
wM*ft»i«g  is  not  the  result  of  the  words  themselves,  bat 
^  superadded  inference?  The  adilitional  idea  sug- 
gested by  inference  originates  not  with  the  writer  but 
hie  expositor;  and  being  collected  estrinsically  by  con- 
jectare^  Aay  by  extrinsic  circumstances  be  rebutted. 
Take  a  femiliar  instance  in  the  coDstmcticn  of  the 
words  ^.thie  true  religion :"  the  expositor  interprets  it  to 
mean  the  Christian  religion;  but  would  he  persevere  in 
tbataonstniction,  when  he  disoovered  the  words  to  have 
kfinosna  Mahpmedan?  Do  the  words  change  their 
when  diat  drGunstance  is  discovered?    No : 
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but  the  eahroneoas  inference  of  die  expositor  does, —and 
so  it  is  in  the  present  case.  The  don<Mr  oould  notinfend 
to  identify  his  donee^  by  a  ciiaracter  which  he  knew  to 
apply  at  that  time  exdasively  to.  himself*  The  same 
character  must  at  a  fiiture  time;  viz.  after  the  death 
and  fiulure  of  issue  of  the  grantor,  belong  to  some 
other  person,  and  that  is  the  time  to  which  the  limi^ 
ation  refers.  It  does  so  expressly  as  to  the  trans^ 
of  the  estate.  It  does  so  in  this  case  by  necessaiy  im-^ 
plication  as  to  the  person.  The  time  of  reference  is 
not  expressed,  but  it  is  supplied  by  the  context.  If  a 
person  holding  for  his  life  a  public  character,  whidi  cm 
his  death  would  be  held  by  some  other  person,  the 
Bishop  of  London,  for  instance,  were  to  make  a  gnnt 
by  deed,  of  laild  purchased  by  him  for  the  purpose  of 
being  annexed  to  his  see,  io  the'  use  of  himself  for  life, 
remainder  to  the  Bishop  of  London.  Could  diere 
be  any  doubt  of' the  meaning  being  to  gprant  the  re> 
mainder,  not  to  himself^  but  to  the  person  \9bo  woaM^ 
after  his  deadi,  answer  the  description  of  this  same  dia- 
ract^?  SupposeLordOry^i^inthesamedeedof  1781» 
had  given  directions  for  his  funeral,  and  had  ordered'that 
it  should  be  attended  by  the  right  heir  of  Samuel 
JtoBe^  would  not  its  bdng  the  language  erf*  the  existing 
right  heir,  and  relating  to  what  was  to  be  done  after 
his  death,  have  supplied  by  implication  the  proper 
epithet  expressive  of  the  real  meaning  ?  The  description 
made  by  the  present  limitation,  relates  enthtely  to  a 
foture  indefinite  period  and  event  The  reservation  to  the 
grantor  himself  of  the  immediate  uses,  was  the  object  €t 
the  prior  limitations.  In  this  the  whole  subject,  laying 
aside  legal  inference,  (which  must  not  be  mixed,  as  it 
has  been  with  the  present  subject;  viz.  the  meaaaiag  of 
the  words  themsdyes,  indepeodent  vf  and  before  the 
application  of  legal  inference,)  has  a  prospective  and 
foture  aspect  The  eiNthet  denoting  the  time  of  refer- 
ence 
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«nee  of  the  desoriptbii,  natarally  results  frpm  the  safcgeet 
matter  of  the  oontext,  coupled  with  the  other  circum- 
of  the  case.  .  .  «         . 


Qoe  part  of  the  deed  k  pointed  out  by  the  late  Master 
of  die  RoUs^  as  tending  strongly  to  negative  that 
coDstmction;  via.  the  use  of  the  same  terms  in  the 
recital  of  the  deed,  where  it  is.  evident  that  th^  could 
not  be  so  interpreted.  In  the  witnessing  part,  .the  words 
are,  **  tar  and  in  consideration  of  the  natoral  love  and 
Jiffifiction  which  the  said  George  Earl  of  Or/brd  had  and 
bore  nnto  his  rdatbns,  the  heirs  of  the  said  Samud 
Boiler  The  words  <'  heirs  of  Sasnuel  BdW  are  here 
used  ajnumimoosly,  with  <<  relations,''  and  could  not 
have  meant  Lord  Qtrfoiri  himself;  for  he  cannot  be  si^fv- 
pos^  to  have  been  dedaiing  as  a  consideration  for  .the 
deed,  a  natural  love  and  a£kction  for  hinisel£  It  must ' 
have  Bieaiit,.in  this  place,  some  person  or  persons  other 
than  Lord  Oiifard  himself;  and  it  is  probable,  as  the 
late  Master  rf  the  lUdls  observes,  ihaXl/xcAQrfordxaied 
Ae  words  *^  hears  of  Samuel  BoU^  in  one  part  of  the 
deed  in  the  same  sanae^  in  which  it  is  manifest  he  used 
tham  in  another.  I  concur  in  this  observation,  dioug^  • 
notin  the  further  inference  drawn  from  it  The  Master 
of  the  Bdls  sujqposed  Lord  Orfiard  to  have  had  in  view 
in.both  places,  and.  to  liave  meant  to  designate  by  these 
words*  flunme  eaosting  person  other  than  himseli^  and  not 
foture  imascertainad  persons,  who  cQuld  not  have  been 
the  olfects  of  his  natural  love  and  aflPection.  I  cannot 
draw  the  same  conolinion.  The  terms  ^^  natural  love  and 
auction"  here  used  do  not,  I  think,  necessarily  import 
personal  knondedge  or  regard  for  any  particular  indi- 
vidual, (who^  if  the  intended  object  of  grant,  would 
probably  have  been  specifically  pointed  out  by  name, 
and  not  leib  to  be  discovered  without  anv  due  to  iden- 
iSSj  him,)  but  are  the  common  fornmlc?  applied  to  the 

consideration 
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1820.       oonsklerotion  of  bloody  and  inducing  the  cansecfOflBt 
-  */     presumption  of  natural  (not  acquired)  kwre  and  atiectifln* 

Cholmok«  T^his  is  continued  permanently  iiiroughout  the  ^ole 
DKLEY  Une  of  descendants,  who  must  consist  of  future  unascer- 
Lord        tained  persons.     The  gift  is  expressly  to  the  heirB  of 

CuNTdH.      Samvel  BMe  for  ever.    Lo/d  Orfard^s  attachmoit  ifw 

not  personal  to  any  indiridual  mender  of  the  fianily* 

The  principle  which  dictated  the  preference,  quoad  the 

estates  in  question,  extended  to  than  all;   ^*  to  the 

whole  fiunily  said  blood  of  his  late  modier,  Margaret 

Countes9  of  Orfbrd;  on  the  side  or  part  of  her  father 

the  said  Samuel  Solk.    The  description  by  chnrafitw 

only,  and  not  by  name,  is  the  only  description  that 

could  hare  been  giv^i,  if  the  future  unaaoeitaiiied  riglit 

heir  was  the  person  intended  to  be  referred  to;  but  it  is 

not  the  natural  way  in  which  Lord  Orford  would  Ittve 

*  designated  himself,  nor  is  it  the  way  in  which  Lord  Or^ 

ford  describes  himself  in  each  of  the  preceding  and  aub- 

sequentlimitadons,  intended  to  apply  to  himself,  wherein^ 

without    any    circomlocutioii    or    periphrasis^   he    is 

mentioned  by  his  proper  name  and  tide,  '^  Qeorgis  Eaxl 

of  Offord.'^    Why  should  there  have  been  dtis  chuge 

in  the  description,  if  the  same  person  were  diroagfaouit 

intended  ?    Why  should  a  less  degree  of  porticuIariQr 

and  certainty  hare  been  observed  in  limitations,  wheiie^ 

from  their  being  followed  with  immediate  executian, 

there  was' less  danger  of  amUgni^  or  injjttfjrffr,  than  in 

one  where  the  danger  was  greater,  from  the  possibSity 

of  its  effect  being  postponed  to  a  remote  iiitority? 

Again,  how  are  we,  on  this  hypothesis,  lo  account  fcr 

the  powers  of  appointment  and  revocation  q>ecially  re* 

served  to  Lord  Orford^  in  the  limitations  proeedUng  g»4 

following  the  limitatioii  in  question  ? 

Though  it  has  not  been  aigued  that  Lord  Otfati 
could  have  destgnedlsf  used  the  term  <<  right  heir''  in  tJus 

1 8  limitatioii 
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liiDitalioii  in  the  teehnical  sense,  meaning  therd>y  to 
deeigoMe  himself  yet  it  has  been  suggested  that  he 
might  have  so  done  inadvertently,  and  under  some 
mistake.  Three  conjectures  have  been  thrown  out^  to 
Acoowit  fi>r  this :  —  1st,  That  he  m^ht  have  supposed, 
that  a  remainder  vests  in  the  persons,  who  answer  the 
descrjptiflm  at  the  time  when  the  preceding  limitation 
eKpins  I  2dfyy  That  he  might  have  overlooked  the  circum- 
alaiudeofbeing  himself  the  rightheirofjSamt^/jRo/^^.-  aistd 
Sdly,  Tliat  he  might  have  conceived,  that  the  grantor  could 
not  Umself  be  considered  as  the  object  of  his  own  grant, 
and  that  the  words  wonld  thwefore  designate  such  persons 
as  wodd,  if  Lord  Orford,  were  out  of  the  question,answer 
tbe  desoniption  of  right  heirs  of  Samuel  BoUe. 


1820. 
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It  does  not  appear  to  m^  diat  the  Court  would  be 
wsrranted  in  adopting  any  of  ihese  oonjectunes,  nor 
that  any  of  them  will  acoount  for  Lord  Or/brad's  using 
tlie  woids  in  tbe  aease  supposed.  The  difficulty  is 
mther  lacrflased  than  removed  by  them.  Hiey  proceed 
up€U  the  gnrand  of  iaiputiog  to  Ij&rd  Orf&rd  a  double 
laJiffAvi:  £ist,  in  die  mistaken  use  of  the  term;  and, 
aeooodly,  in  being  led  into  that  mistake  by  the  commis^ 
mukicS  a  *'prior  mistske.  There  is  no  evidence  to  Aew 
that  he  eoauaitled  either  nu.stake» 


The  first  conjecture,  in^ltead  of  aocountii^  for  Lord 
Orfbri^%  using  the  term  '^  right  heir"  to  describe  himself, 
woaU  rather  tend  ^  dstablidb  tbe  oonti>ary  oonduAon. 
£br  if  he  advened  to  the  l^gfd  doctrine  concerning  the 
vBKtuig  of  a  Temfliader,  and  meant  that  the  r^nsonder 
ilmld  vast  in  the  persans,  who  anawer^  tibe  description 
at  the  time  when  idle  pvece^g  limitations  «Kpire<^  h^ 
;  have  known  that  the  oidy  way  of  efifectuati^g  that 
wiafcy  aeldsDglfaejr^aiadBr  aecoodmgly^'and 
\  It  a  cmtiDgeat  lamamder  to  ifae  pq»on  anafwev- 

ing 
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18:1^0.       iog^the  descripCion  at  that  time,  and  not  a  Tested 
'__  '   .  '     der  in  the  person  answering  the  descriptioii  at  dw 
Choucon-     when  the  deed  vtas  executed. 

SELEY 

Lord  The  seccmd  conjecture  assumes,  without  any  ^roof  ift 

CuKf  OH.  g„pj^rt  of  jj^  a  feet  in  ifedf  in  the  highest  degree  im- 
probable, and  which  is  expressly  contradicted  by  the 
recital  of  the  deed.  To  suppose  llmt  Lord  Orfbrd 
should  at  any  time  have  oveilooked  flie  dmunstanoe  of 
bemghimsdf  the  right  heir  of  &imiff/iZtrfi^,hiymaterBal 
grandfiither,  the  heirship  formed  by  only  two  Kricria 
the  pedigree,  and  one  individual  only  in  eac&^  L^rd 
Or/brd  the  only  child  of  his  mother,  and  she  the  only 
diild  of  Samad  BoUtj  would  have  been  highly  impro*^ 
bable;  to  suppose  him  to  overlook  this  at  the  time  and 
mider  the  circumstances  of  this  deed,  when  the  circum- 
stance of  the  heirship  cXSanauiBolU  formed  the  principal 
subject  of  his  anxious  attentton,  and  the  main  reason 
for  making  the  deed,  would  be  stiU  more  improbable ; 
but  to  entertain  or  aet  upon  such  a  oonjectnie,  in  the 
teeth  of  the  recital  of  the  deed,  in  which  the  eooneetioii 
by  heirship  with  Samud  BoUe  is  the  permanent  and 
leadi^  feature,  expressly  and  repeatedly  stated  by  the 
grantor  Mimsd^  as  the  ground  and  foundatimi  vpotk 
which  the  whole  settlement  was  made,  and  that  for  die 
purpose  of  defeating  and  destroying  the  settlement,, 
woidd  be  totally  unwarrantable. 


As  to  the  thiid  coi^ectare^  if  Lord  Orfifrd  entertainedl 
the  oonoqnion  imputed  to  him,  why  should  he  not  haire 
acted  upon  it,  by  an  express  and  unequivocai  designation 
of  the  person  who  was  the  object  of  his  bounty,  radier 
than  purposely  misleading  the  construction  by  a  de» 
signation  of  himself  whfeh  he  is  supposed  to  have 
known  and  intended  to  Jiave  been  of  no  avml,  nd 
which  could,  therefore^  only  tend  to  present  an  ^Jiperaxt 

obttade 
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oliit«Gle  m  the  wqr  of  Us  in|ention>  wkboot  anjr  due 
bong  aflbided  to  explain  or  unravel  the  mystery? 

There  remains  still  to  be  noticed,  one  ground  of 
argument  ttider  the  head  of  intention*  To  overcome  the 
technical  meaning,  which  legal  inference  annexes  jprim^ 
fade  to  the  words  ^  right  heirs  o( Samuel  BMe^*^  it  is  cmi*- 
ttnded  not  to  be  sofSdent,  to  shew  a  nq^atiTe  intention 
not  to  use  the  words  in  that  sense.  The  omaprAanii 
lies  on  the  party  resisting  the  meaning  of  legal  inferenoe^ 
to  shew  affirmativdy,  by  dear  and  suffident  evidence, 
some  other  meaning,  in  which  the  words  were  intended 
to  be  used.  And  this,  it  is  said,  both  by  the  Master  of 
the  Rolls  and  three  of  the  Judges,  to  whom  diis  question 
was  Inferred,  is  not  done  in  the  present  case. 

I  entndy  concur,  however,  in  the  opinion  of  Mr. 
Jnstiee  'Bag/ky^  expressed  in  his  certificate,  that  the 
mesning  of  Lord  Orfbrd  in  this  limitation  is,  by  su£» 
fident  evidence^  shewn  to  have  been  to  giant  the  re^ 
mainder,  if  he  dioidd  make  no  appointment,  to  such 
person  as  at  die  expiration  of  the  estate  tail,  slmild  be 
the  light  heir  of  Samuel  ReOe  in  fee«  First,  because 
wtthimt  any  direct  proof  of  actual  meanii^,  the  Court 
would,  I  think,  npon  general  prindples,  be  bound  to 
presume  this  to  have  been  the  meaning  annexed  by 
Lord  Orford  to  the  words  idiich  he  has  used.  And, 
secondly,  because  the  words  themsdves,  coupled  with 
the  odur  parts  of  die  deed,  and  the  circumstances  cS 
the  case,  aibrd  dear  and  suffident  evidence  that  such 
was  in  &ct  the  actual  meaning  of  Lord  Orford  in  the 
use  of  these  words* 


IMO. 


As  to  the  first  ground,  the  Court  having  been  put 
imo  poascarion  of  .the  iqtentioa  with  whith  the  setde- 
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mmt  was  made,  the  {wrpoee  wluch  it  was  to  effibctiial^ 
and  the  dascripticHi  of  person  to  whom,  m  the  erent  !n 
question,  the  estate  was  to  be  carried  by  it,  and  this  by 
the'deelaratiMXi  of  the  grantor  himself  i^eorded  on  the 
&oe  df  the  deeAj  so  as  to  leare  no  reasonable  doabt  on 
the  subject,  and  being  called  upcm  to  eiqxHisd  a  aet  of 
w<M?ds,  ftdmittiog  equally  of  two  interpr/etatioiis ;  one  of 
wlnch^  though  conformable  to  what  would  be  ihepHmd 
fiuie  technical  meaning,  yet,  if  adopted,  wodd  in  tliis 
case  haT«  the  effect  of  defeating  the  intention,  dis- 
appointiiig  the  pnrpoa^  apd  traosfarriug  the  estate  from 
the  parson  intended  to  be  the  grantee  to  die  very 
person  intended  to  be  excluded :  the  o^^r,^  on  Ike  oon- 
trsay,  in  every  reject  fiilfilling  and  cuTyiog  into  execu- 
tion the  declared  objeat  and  purpose,  in  exact  aeoardanoe 
with  the  recorded  intention  of  the  grantor,  tlie  Cour^  I 
say,  if9,iQ  such  a  case  bound  by  aU  ^e  prin«i^les  and 
authorities  that  liave  been  refi^red  to,  affonluig  die 
rule  of  construction  both  ^of  deeds  an4 -wills,  topuesjome 
in  faw»ur  ci  the  latter  aaeaniiig,  and  r^ect  the  fiNMei:* 
3y  the  same  priociples»  the  Cowrt  fe  bound  to  fiimi 
the  same  ^onclu^on,  from  the  dfeot  which'one  intapie- 
tati<»i  lias  to  render  the  deed  nanseKsieill#  inopemtke, 
#nd  void;  the  other  tQ  isecoi^iiile  aU  the  parts  of  il^  and 
jBiake  them  c(Misistent  and  producti^re  of  their  pn^per 
effeet-^l/^  res  m^^gk  vaimtijuampereai. 


ynider  the  second  hea^,  when  one  oS  ihe  two 
uirgB,  4Kf  »which  the  werds  are  c^pabl^  hm  been 
pletely  'Bejgatived^  and  |m)?ed  :to  be  sneh  m  the 
grantor  -oeuid  not  have  entertained,  it  fdSowa  m  a 
necessary  consequence,  that  he  must  have  enteitai^ed 
Ae  other,  unless,  what  is  not  to  be  supposed,  the 
SfWtfi^i:  usedlhe  words  withovt  any  meaning  at  .all. 
.qr  tbeitwojaight  Mis,  Ibe  ipteamt  avl  Ibe  Aptue, 
t  either 
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filler  might  hm^  bem  the  objeet  of  his  grtoDt  in  this 
UndtatioQy  if  k  be  dearly  ptoTed  that  he  did  not  aiean 
the  fimner,  it  neeeaaarily  fe^QM  tbaC  he  must  have  J^^ 
dia  latter. 

There  is  besides  positive  and  direct  evidence  that  this 
was  his  meaniag.  It  is  sflid  '*  that  it  is  ody  beeause 
this  would  have  been  the  most  proper  limitation  to 
eflfect  tbe  grantor's  object^  that  we  are  deured  to  say, 
it  ia  the  ^mka^oa,  which  be  has  actnally  made."  Is 
not  this  a  very  sn£S:cient  reason  fer  coming  to  this 
conclusien  ?  As  applied  to  express  words  thtft  have  a 
fised  and  determiiiate  meanings  no  argumient  can  be  de* 
xivedt  from  the  consequences  diey  prodaoe,  to  change 
or  affect  their  meank^;  but  it  i^  not  so  wbere,  as  in 
this  case^  the  words  are  doubtfd  and  equivocal,  where 
the  sense  is  imperfed^  where  the  sentence  will  admit  of 
two  interpretaticms:  there  the  consequences  which  will 
ensue  from  either  interpretation  are  properly  considered 
to  be  a  ri|^  criterion  of  the  real  meaning  of  the  party. 
What  better  wttf  can  we  have  of  ascertaining  what  was 
the  aclMal  meaning?  Why  axe  we  to  suppose  the  par^ 
to  have  preferred  the  meaning  that  would  defieat  his 
intention^  destroy  his  deed,^  and  carrythe  estate  to  a 
wrong  person,  to  the  one  which  will  produce  the  contrary 
eflect?  The  reasoning  of  Mr.  Justice  Lafaorence^  ^Aea 
assisting  the  Chancellor  in  Leigh  v.  Leigh.  {a\  proceeds, 
upon  this  principle;  He  says,  that  ^*  in*  endeavouring 
to  ascertain  the  meaning  of  a  testator,  the  absurdities, 
iflqpK>b«fai]ities,  bjqA  inconsistencies  which  may  arise 
out  of  cases,  fiilling  within  one  construction  or  another^ 
have  constantly  been  attended  to^  with  a  view  of  ascer- 
taining such  meaning."  And  after  stating  that  the 
testator  could  only  have  had  one  of  two  objects,,  he 
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adds,  <^  that  in  order  to  ascertain  whether  the  first 
of  these  two  objects  was  that  which  the  testator  had 
Crolmon-  in  his  view,  the  situation  and  circumstances  of  his 
family  at  the  time  of  making  his  will,  have  great 
weight.** 


DBLBT 

Lord 

Clxnxon, 


If  we  have  recourse  to  the  same  mode  of  reasoning 
in  the  present  case ;  if,  laying  aside  technical  and  arti- 
ficial reasoning,  we  apply  our  minds  to  the  unfettered 
consideration  of  every  other  test,  by  which  the  real 
meaning  and  intention  of  Lord  Orfcrd^  in  the  limitatitm 
in  question,  can  be  ascertained,  we  shall  be  at  no  loss 
to  discov^,  what  was  the  period  to  which  he  meant  dbte 
description  of  the  right  heir  of  Samuel  BMe  to  be 
referred.  There  is  no  balance  or  opposition  of  testi- 
mony on  this  point  The  whole  plan  and  object  of 
the  setdement,  as  detailed  in  the  redtal,  fit>m  the 
beginning  to  the  end,  the  correspondence,  order,  and 
connection  of  all  the  parts  of  it,  the  purpose  which  it 
was  to  efiectuate,  the  mode  in  which  that  purpose 
was  to  be  effectuated,  the  nature  of  the  limitation 
in  question,  the  period  of  time  and  event  to  which  it 
throughout  solely  relates,  the  terms  in  which  the  person 
is  described,  the  object  which  the  grantor  had  in  view 
in  the  description,  and  the  requisites  which,  according 
to  that  object,  were  made  necessary  to  give  a  title  under 
it,  'all  concur  in  the  same  implication;  all  tend  to 
negative  the  inferencei  by  which  the  epithet  denoting 
a  reference  to  the  present  time  is  added  to  the  term 
**  right  heir,'*  and  demonstrate  the  contrary  inference^ 
by  which  the  epithet  denoting  a  reference  to  the  futore 
time  b  to  be  inserted. 


A  doubt  has  been  attempted  to  be  raised  respecting 
the  precise  period  and  event,  to  which,  on  the  executiim 

of 
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f^  die  deed,'  die  remainder  to  the  right  heir  of  Samuel        1820. 
ItcBe  was  to  be  referred.    The  proper  answer  to  this 
objecdon  is,  I  think,  given  in  the  certificate  of  Mr. 
Justice  Bfnfiey.     Subject  to  the  power  of  appointment, 
the  remainder  is  to  die  person  or  persons  who  should, 
at  the  expiradon  of  the  estate  tail  given  by  the  prior 
limitation  to  George  Earl  of  Orford,  answer  the  descrip- 
tion of  right  heur  of  Samuel  EoUe.  The  remainder,  being 
subject  to'  the  power  of  appointment,  creates  a  degree 
of  uncertainty  respecting  it     But  I  have  not  thought  it  The  quettioa 
necessary  to  enter  into  the  question  raised  at  the  bar,   ^'•cdiar  • 
whether  on  that  account  the  remainder  could  be  deemed  pointmtnt 
a  contingent  one.    I  have  proceeded  on  the  assumption,  y^|^^  ^f 
that  the  later  authorities  have  set  that  question  at  I'est.   remainden 
Tlie  existence,  however,  of  the  power  of  appointment,  limii^,  set  at 
onghtnot  to  fiimish  an  argument  on  the  other  side,  J^e«tbythe  ^ 
the  remainder  being  upon   another   ground    contin-  tiei. 
gent;  viz.  from  its  being  given  to  a  person,  who  is 
not  ascertained  at  the  time   when  the  remainder  is 
created,  but  who  will  be,  at  the  time  when  the  particular 
estate  is  determined.     The  collateral  maternal  line  of 
BoBe  is  to  commence,  when  the  direct  line  ends  by  the 
death  and  fiiilure  of  issue  of  George  EaA  of  Orfcrd* 
At  that  time  and  event,  the  remainder  is  to  vest  in  pos- 
session, in  the  person  who  is  then  die  right  heir  of  jSo- 
fKud  BoUe^  but  subject  to  the  power  of  appointment,  re^ 
served  by  the  prior  limitation  to  the  grantor  the  Earl  of 
Orfbrd* 

This  is  the  opinion,  which  after  long  and  repeated 
consideration,  I  have  formed  upon  this  question,  and 
which,  for  the  reasons  before  given,  I  have  not  thought 
it  ri^t  to  withhold.  I  have  explained  the  grounds  of 
it^  widi,  I  fear,  too  much  of  prolixily  and  repetition,  but 
from  an  sasiety  that  they  may  be  examined,  if  it  should 
K  2  be 
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be  wish^  l^  a  higher  and  better  iribunaL  Tlie  que^ 
tion,  however,  which  i$  pure^  lq[til|  is  nq^  now  to  be 
determined  by  this  opinion.  The  single  pcvnt  m^ 
by  the  Defendants,  in  respept  to  this  part  of  the  case 
is,  that  the  l^al  title  ought  not  to  be  considered  i^ 
finally  and  condusiyely  determined  by  the  opiiuons 
which  have  hitherto  been  pronounced  upon  ii;  that 
it  ought  to  be  again  submitted  to  the  considera^n  of  ^ 
-court  of  law.  \yith  my  impressions  on  the  8^bject»  and 
considering  the  magnitude  and  importance  of  the  quesi- 
tion,  and  the  difference  of  opinion  that  h|is  prevaOed 
respecting  it  amongst  the  learned  judges  of  the  coiut 
of  law  to  which  it  was  referred,  I  think  a  sufficient 
ground  has  been  laid  to  call  for  that  second  re* 
ference.  But  before  that  is  decided,  it  will  be  neoea- 
saiy  to  enter  into  the  con^eration  of  the  other  partji 
^f  the  case. 


The  ^estions  which  remain  in  the  cause,  will  re- 
quire a  separate  and  distinct  consideration.  In  tbe  ex- 
amination of  th^m,  I  sh^l  assume^  Ant  the  sake  of  ar- 
gument, the  guesti^  ahready  discussed,  on  the  con* 
struction  of  the  deed  of  178},  to  be  in  fevour  of  the 
Plaintiffi;  and  that  on  the  death  of  George  Earl  of 
Orfordj  the  title  passied  by  descent  to  his  unde  and  beMr^ 
Horace^  the  preceding  Earl.  The  objections  which  hfff 
been  taken  on  the  part  of  the  Defendants,  may  be  redi^i^ 
to  four  heads.  Ist,  As  to  the  want  of  proper  parties  aa 
Defendants  to  the  suit ;  2dly,  As  to  the  frame  and  na- 
t^re  of  the  bill  and  the  relief  prayed;  8dly,  As  to  the 
eBect  of  the  deed  of  confirmation  of  1794 ;  and  ^thljTy 
As  to  the  question,  one  of  the  greatest  mi^tude  aad 
importance,  of  the  effect  i£  the  length  of  tiine,  and  of 
the  acquiescence  and  non-^daim,  that  baa  ocfurKe4  in 
this  case. 


[The 
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[The  Mflurter  of  llie  RoHs  flitttiafed  tlieitaoi^or^t^^ 
paitiesy  Plaintiffs,  and  DefimdMitB^  and  all  the  pleadingi; 
in  the  caase^  whick^  with  some  few  variatioiis^  ate 
oMtttned  in  the  report  of  Mr.  Memule.2  He  then 
upon  the  first  point  proc^e^ded  tb  Obisenre^  that  it  was 
ooniended  on  the  part  of  the  Defendants,  that  all  the 
pe^Bons  eventually  interested  in  the  estate  unddr  the 
settlenent^  made  by  die  kte  Lord  CUrdon,  in  the  year 
1^99,  ouster  have  been  made  Defendants.  That  by  the 
terms  of  that  settSemenl,  the  estate,  after  being  settled 
en  the  present  Lord  CHinton  for  life,  remainder  to  his 
aoaa  and  danf^fatters  in  strict  settlement^  (none  of  whom 
have  aff  yet  been  bMl^)  reihaiBder  fo  the  heirs  of  the 
body  eHjord  C2tiito»^i»  limited  over  tohis  bsothdrsf  and 
MtetBf  and  otkersy  all  of  whom  riiould^  it  is  insist^^ 
hvre  been  parties  '^  die  Mt  I  thirie  AS»  olgeetion  ia 
not  well  fotmded^  It  ia  suiBcient  to  have'  brought 
beibfe  the  Cknurt  the  tviBtees  oB  ihe  person*  in  esse  en* 
fide*  to  -die  first  vestal  eslste  of  iilfaerttanc^  Those 
iriKyhave  cantiafgent  interests  ate  not  neoessaiy  parties. 
Lord  Haardmioke^  in  HdpUn^  v.-  Hepkirk^  states  tii^ 
QSlfcibliAed  ride  cfn  dua  pdinti  <^  If  (tejm  he)  th^fe  al^ 
ei«p  so*  manilf  contingeilti fiioitatioB^  of  dtnibt,.it  is  an 
estisHirilildvidei  thatitissdffiBiebt  u^bria^thetnistees 
befirn  tfte  Cknirt^  together  vTith  Um  in  whoni'  di^  first 
semniadetf  of  the  iaheritanoe'  is*  vest^^  and  all*  diat  may 
eaihe  afin  will  be  bduad!  by  the  decree^  though  not  in 
essej  unless  there  be  fraud  and  collusion  between-  the  trus* 
tees  and  the  first  person  in  whom  a  remainder  of 
irihenimoe  is  vested;^"  (a) 


1890. 


Biitthenext<di)eod0d.on  this'headv-ds  to  anodier  p^ 
\  whoy  it  is  insisted^  oti^  to^  have  been  a  party^  is,  I 
tldflk^  bettier  ftund^;    I  mean^die  person  endded  to  the 
in>  tfaexotinfy  of  iXirs^/,.  which  belonged  to  Ge9r:ge 


(n)  1  Mk  590. 
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Eikrl  ci  Ojjfbrdf  and  fermed  part  of  the  cstatoi  oomprited 
in:the  original  mortgage,  together  with  the  estates  in 
the  counties  of  Devon  and  ConvxaUj  and  still  forms  a 
part  of  the  estates  comprised  in  the  mortgage,  sought  to 
be  redeemed  by  this  biQ.  This  bill  is  confined  to  die 
estates  of  Devon  and  Cormoatty  they  having  been  alone 
for  the  reasons  before  given,  included  in  the  deed  of 
1781.  But  the  estates  in  all  the  three  counties  are 
equally  subject  to,  and  comprehended  in  one  and  the 
same  mortgage^  and  must  therefore  all  be  redeemed  to* 
gether.  The  owner  of  part  of  the  estate  in  mor^^age 
cannot  separately  redeem  his  part.  The  mortgagee  is 
entitled  to  insist,  that  tiie  whole  of  the  mortgaged  estate 
shall  be  redeemed  together;  and  fiv  this  purpose^  that 
all  the  persons  interested  in  the  several  parts  of  the 
estate  as  mortgagors,  should  be  made  parties  to  the  bill 
seeking  the  account  and  the  redemption*  A  mortgaged 
estate  sold  in  twaity  lots  might  otherwise  be  made  the 
subject  oi  twenty  different  bills  for  redemption,'  with  all 
the  consequences  upon  the  account  and  the  reconveyance; 
Hie  same  objection  prevailed  in  this  same  subject,  in 
the  case  of  Palt  v.  Lord  CSitUm  (a),  with  the  di£* 
ference  only  of  its  being  a  bill  by  a  second  mortgagee^ 
to  redeem  the  first,  when  the  late  Master  of  the  Rdla 
stated  fiiUy  hb'  reasons  for  deciding^  that  the  cause 
could  not  proceed  without  the  owner  of  the  Donet 
estate  bong  made  a  party.  I  think  the  same  in  the 
present  case. 


The  bill  is  also  defective  in  not  having'  made  the 
personal  representative  of  the  late  Lord  Clinton,  a  party, 
who  is  stated  in  the  bill  to  have  been  some  time  in  poa- 
sesrion  of  the  rents  and  profits,  and  to  have  paid 
the  interest  and  part  of  the  principal  of  the  first  mort-. 
gage.      His  representative,  therefore^  is  a   necessary^ 


(«}  \jVcs:4». 
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p«vty  to  die  aceomit  to  be  taken  of  whiit  is  due  upoii  1820. 
tbemartjgage.  The  bill  anticipates  this  objection,  and 
states  as  an  answer  to  it,  diat  the  personal  represen- 
tatite  oouid  not  be  found.  That  is  negatived  by  tlie 
ansiasr.  Mr.  CUsekmd  is  shewn  to  hare  been  the 
executor  of  the  late  Lord  Ginimh  and  to  be  still  living, 
and  his  raridsnce  ia  nientioDed. 

The   second    head  contains    an    objecticm   of  an  Whethcra 
of^MMite  natinre,  that  a  party  is   made  a  co-plaintiff,  hdwS^lH^ 
wIk>  oug^t  not  to  have  been.    I  cannot  say  that  I  am  <»"  join  in  a 
sadsfied  this  bill  is  properly  framed,  with  a  view  to  its  an  equity  ol 
professed olgect    Itshouldhave  been,  I  diiidc,  a  biU  >^emptiont 
hj  Mn.  Dtmer  alone,  die  devisee  of  Horace  Earl  of  legatbn,  that 
Orfirdj  pmying  sqponitely  to  be  allowed  to  redeem.  ?"*|SSito 
The  Marquis  of  Chclmonddey  should  not  have  been  a  which  of  them 
€Oi>laintiii^  but  a  defendant,  if  a  party  at  all.    I  can-  j^"^^*^ 
not  understand  how,  aa  this  case  is  circumstanced,  the  a^eecftodi- 
MarqoDS  can  -properiy  have  been  united   in  interest  tweenthon, 
widi  Mrs.  Dametj  and  a  joint  redemption  prayed,  ^ 
*  jomc  account,    and  a    reconveyance  and  deliveiy 
of   poesesoon  to   bodi  the  Plaintiffi.      The  ground 
on  whidi   the    bill  proceeds  in   requiring   the  joint 
relief  is  die  agreament  stated  to  have  been  made  be- 
tween   the    two    Plaintifi.      The   bill»   after   stating 
the  deadi  of  Hcrnce  Earl  of  Orfbrd^  hb  will  and  co- 
dicil, and  the  penon  who  was  his  heir  at  law,  cauti- 
ously abstains  from  any  averment  that  the  tide  to  the 
estates  in  question  passed,  either  by  the  will  and  codicil 
to  Mrs.  Darner  J  ot  by  descent  to  the  Marquis  of  Choi- 
numdeUy.    It  could  not  be  as  the  bill  states,  that  upon 
die  death  of  Horace  Earl  of  Orfbrd^  ^*  your  orator  and 
aratrtx  became  enisled  to  the  sameJ*     One  or  other 
mig^t  become  entided,  but  claiming  under  q^iosite 
and  oontnidictoiy' tides,  the  one  as  devisee,  the  other 
as    heir  of  law,    they    could    not  be  both   entided^ 
Tliebill  states,  that  some  questions  bad  arisen  between 
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#1)  Pluintifls  pmpfstBtiag  tbe  wiU  awl  mikil  ^f  HomPT 
Earl  pf  Orfml^  m  fiur  m  segardad  ihe  equilgF^iadfwp- 
tjop  pf  ibe  aaidmpnagsd  ealst^;  apd  iImI  insider  tQ  pH^ 
an  end  iQ  audi  quaation^  tbey  had  agraad  to  ahaw  tbp 
aaina  betwaem  .thenu  Tbe  Court  ia  callad  upon  (a  aic^ 
oo  tbis  agraamntt  by  giving  tba  jcmt  <alie&  But  tk^ 
difficulty  is  bow  the  Cowt  can  do  thi^  withttut  baTiag 
the  agreement  before  them  proved  to  have  existed 
in  point  of  fiipty  and  withofut  being  aatj«fi^  by  m  ex- 
amhwtion  of  tbe  lenna  fnd  natuio  of  ibe  ngraainan^ 
that  it  ?ras  one  which  tba  Court  oi^t  to  party  into 
axQcutkiiu  Th&e  ia  no  endence  ^  the  paiwe  to  piow 
tile  ftct;  tbp  agreaxneut  itself  is  wt,  piQadttoad»  jaor  tha 
terms  stated,  and  the  legality  of  il»  as  fiir  aa H  iarttfad^ 
sisemato  he  ^^aiy  questionable^  Th^statuteirf  Hteniy  8^ 
prafaibited  and  rendered  penal  ai^  fontniet  for 
an  estate,  of  wbieb  netthpr  of  tbe  parties  had  been  i» 
possession  for  tbe  space  of  one  ye^  before  the  cmtr^eti 
and  the  agnaement  b»  the  pffesml  inafange  tmfffomh 
with  a  view  to  aasii^  a  title  by  H^tknb  to  ditide  tbe 
estate  of  a  third  pecaow,  (tp  inake  the  <m9iff"ii^)  ^ 
which  that,  person  had  been  for  mooe  than  tirenly  yeam 
in  the  sole  and  fsdnsive  possession,  witdbeiit  aiv  pnr*. 
ticipation  or  ckim  by  either  of  the  piMPties  to  the  i^jvoe-r 
anent  I  think^  a  court  of  eq^y  o|igbt  pot  bliiiii^bfobt 
to  assume  tbe.  existence  and  legality  of  ^cb  a,  ^o^firact. 
If  proved  simI  produced*  it  might  be  neceasaiy  tp  e^ 
for  the  deeisipn  of  a  eoim  of  law  c^^  iijs  l^[ality.  Bu^ 
in  the  ahs^oice  of  any  means  of  ipfo^n^tippy  eithei^  aa  to^ 
tbe  foct  or  the  law,^  the  Cw^  nl^st^  I  tjhink,. consider 
the  ease  as  if  nip  egraeweDjt  had  been.  made.  In  what 
way  then  is  the  Comrt  to  decide  betw^ea  oor-plaintiffi^ 
ppsaessw^  <q[^ske  i^ad  eonlndictory  daims  U>  tha 
tit(e»  eaph.ass^ng  ^.  cl^hn,  an<l  ne^b^  ^^ittingthfe 
validity  of  tbe  clc^ip  pf  tbe  other?  Can  t^/o  e^Wnr 
Ul&  be  pul  tp  interplead  ?    Ufi^i^  is  the  C9ui;^  to  kpow 

what 
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«kB|WMlfadiiilmeftIieqii<sticmii,  irhidi  4^6  aud  ta     ,ifS<^* 

hflroamniBspficiaiig^  Iriilaftd  eodioil?    Hbvcan 

the  Gmart  decide  diflBi  in  thie  tavm?  md  yet  till  tbcgr 

WB  derided,  how  ia  die  QevTt  to  kilair  wfaedier  the  title 

k  to  be  emmiiieri  upon  die'piincipleB,  api^ifing  to  the 

daiiB  of  en  hieir  et  Uw»  (which^  it  b  insnled  msy  be 

BMde  at  anj  tbae  within  the  period  of  sixt^  yean)  <a 

of  a  devisee,  confined  to  twenty  years?    If  the  aoeaimt 

and  redemption,  conveyance  and  possession,  are  to  be 

dMreed  acpamtely  to  Mfs«  D^mer^  aa  the  Maiqina  of 

(Mbmmi^  doea  not  admit  h^  separate  tide^    it 

mwBt  be  upon  a  pr^vioM  deeineti  In  ftwur  ef  that  se^ 

pemtp  tid^  without  the  h^  at  law  being  heard  or 

hmmg  any  opportoii^  to  hrti^  forwavd  bia  cAgeetiraB 

to  iu    Hie  oenterae  of  this  olgecdon  would  hold  to  any 

deeveehi&TQsiroftheMai^uisorCSMimM&lfy.  Howie  /f./<^-  t^^  ^ 

thentheCoorttopwMeedinabiliwhichiaaofiwined,^^^^  ^y  '^V  ^ 

that  hcaiiBDt  ^vedtbcv  joint  relief  to  both  the  oo*pban«*  ^y    ^Z^  t^  ^ 

tifl^  or  sqpanite  rtiief  tae«hcr.  ^  'J7"  J^cyj:  /^^ 

At  to  the  diird  heed  of  otjectiaa,  the  efieet  of  thd 

deed  ef  oasifinnfltioti  ef  17^4^  two  questions  are  niede; 

1st,  Whediei%  sqaposiiq;  &e  title  of  the  hite  LonI 

Omtotk  not  to  have  been  good  before  that  dead  wae 

executed,  itwaanwd^gbodfayit:  andaeeondiyv^vhetbei* 

if  k  did  sot  qperate  aa  a  confii^B^ition  of  the  title  of 

Lord  Owttxm  fi>ff  every  pufpose,  yet  whether  i«  was  nol 

8»  jm>  UmtOf  to  the  extent  of  being  a  piioteotioii  in  a 

a  court  ef  eqtdty^  to  die  sums  of  nioa^  which  were 

advanced  in  mortgage^  vepsm  the  fiuth  of  io.     Botl^ 

these  appear  to  uk  qnestiona  deserving'  of  gveat  weight 

and-  cgnsideRitioii,  but  I  shaH  not  j^ve  any  qMme» 

Mspecthig  eilheto  of  d^nu    They  will,  i  dunk,  be  better 

ooneldered  hereafter^  when  the  case  comee  baeh  from* 

a  ooort  ef  law,  if  it  should  be  sent  there  upon  die 

ArsCpottH.  ^ 

I  bbaU 
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TAtSt  only  obseire  upon  tbeseeowi  of  these*  qoei* 
tidns,  diat  though  Sir  L.  Pott  has  not,  inlns  enevw^  ex* 
pressty 'stated  his  faafving  seen  liie  deed  of  oonfiniMitkm» 
when  he  adyanced  his  money,  yet  it  does  not  appear 
io  Hie  to  IbUov,  that,  if  that  should  be  found  to  be  a 
material  point  to  be  estiAilished,  there  is  not  enough 
stated  in  the  answer  to  warrant  a  fiotber  enquiry  re* 
specluig'  it« 


I  have  not  thought  it  necessary  to  dwell  nmch  upon 
any  of  these  minor  questions,  because  I  have  persuaded 
myself  diat  the  final  decision  of  the  case  can  never  de- 
pend upon  them,  and  because  it  is  of  great  consequence 
that  it  should  not  The  great  question  in  the  canae, 
which  is  the  sulgect  of  the  fourth  and  last  objection,  the 
eflfect  of  time  and  nonclaim,  compared  widb  which  every 
other  question,  however  in  itself  important,  trinks  into 
insignificance,  calls  for  a  separate,  immediate^  and  oop* 
equivocal  determinatioii.  One  of  greater  importance 
hardly  ever  arose  in  any  cause.  It  is  one  upon  which 
the  tide  to  every  estate  in  the  kingdom  does  or  may  de- 
pend* The  dedsion  of  such  a  question  cannot  be  soa*« 
pended  without  the  greatest-  inconvenience  and  mischief 
to  the  public.  The  determination,  which  has  been  pro-' 
nounoed  on  this  pdnt,  wiA  the  higheat  deference  for  the 
great  and  able  Judges  by  whom  it  was  pronounced, 
appears  to  me,  after  the  fidlest  attention  be^owed  on  all 
the  reasons  and  cases  adduced  in  support  of  it,  to  call  in 
question  principles,  which  I  have  always  considered  to 
have  been  long  and  clearly  settled  by  the  uniform  con- 
currence of  the  highest  authorities,  and  to  have  become 
the  established  law  of  the  Court.  The  quesdon  af^pears.. 
to  me,  in  its  necessary  result,  to  amount  to  this  general 
question,  whether,  in  respect  to  the  bar  arising  bom 
length  of.  tune,  the  anajc^  between  legal  and  equitable 
estates  is  any  longer  to  exist, — ^whether  the  rule  is  to  be 
3  con- 
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oamidcnd  as  mqr  kxnger  in  fi>roe  which  is  bid  down  by 
Lend  Beiesdale  in  Band  and  Hcpkms{a)f  and  is  to  W 
fimnd  in  afanost  every  other  case^  ihat  if  die  ^*  equitable 
tide  be  not  aoed  upon  within  the  time^  within  which  a 
l^gal  title  of  the  samenatars  oag^t  to  be  sued  upooy 
to  prevent  the  bar  created  by  the  statute:  the  court, 
aetmg  by  a&alcgy  to  the  statute,  will  not  relieve.  If 
die  party  be  guilty  of  sudi  laches  in  prosecuting  his 
equitable  titles  as  would  bar  hinii  if  his  title  were  solely 
at  lawy  he  shall  be  barred  in  equity.'^ 


ISSO. 


Now,  that  in  tiiis  case  the  daim  would  have  been 
barred  by  the  statute  of  limitations,  if  it  had  been  the 
case  €£  a  legal,  and  not  an  equitable  estate,  is  not  dis- 
puled.  Mia.  Darner^  the  devisee^  is  on  all  sides  admit- 
ted  to  be  the  only  person,  who  could  have  Juid  any  claim 
of  tide  under  Horace  Earl  of  Orfcrd  to  this  estate ;  and 
the  foil  period  of  twenty  years  having  elapsed  since  tiie 
death  of  6a»^  Eaii  of  0^<j;  when  tiiat  titie^  if  at  all, 
first  accrued,  tiie  remedy  would  have  been  taken  away 
by  the  statute  in  consequence  of  the  laches  and  non* 
dainu  The  lapse  of  twenty  years  affi>rds  a  substantive 
\tmsp^sniAe  plea  in  bar.  It  is  the  fixed  limit  to  the 
teBiaSy — the  tempits  constitidum.  One  day  beyond  is  as 
nmch  too  late  as  one  hundred  years.  This  is  tiie 
peremptory  inflexible  rule  at  law,  fixed  by  positive 
statutes,  if  there  has  been  adverse  possession,  and  no 
dbability  or  fraud.  No  plea  of  poverty,  ignorance,  or 
wit^ake  can  be  of  any  avaiL  However  clear  and  indis* 
pataUe  the  title,  if  the  merits  could  be  inquired  into, 
however  demonstratively  tortious  and  wrongful  the 
adverso  possession,  the  feet  of  such  possession,  and 
tiie  time,  preclude  all  investigation  of  the  tide.  The 
door  of  justice  is  dosed.  The  daimant  cannot  be  heard 


(a)  liSb&.4'£^..429. 


to 


140 


CASES  IN  CHANCEBT. 


MiirqiiMl 
Cholmok^ 


hofi 

CUKTON. 


krshmhbtitk.  |£  b  s  dbcww  antisw  to  him  ihat  bo 
comes  too  late*  That  aldne  i»  the  bav*  Hiafider«i> 
vaakaAi  but  be  baa  bsft  hi»  Mnedy^  The  statnle  it. 
bunded  upon  the  wtsQit  petiqry  and  is  tonsonaBt  to  dw 
municipal  law  oC  ev^iy  ceuntrj.  It  alanda^  upon  th^ 
geneiai  principle  of  puUtc  vOilky*  Interest  reipMioae 
Mi  sitjlnis  litiumi  isa&vorite  and  univenalflaaadiki..  TThe 
public  have  a  fP^^^  intetfesty  in  hawig  a  kncyim  liaMft 
fixed  by  laiw  t^Utigatbn,  for  the  qmi  of  the  cominmutjr^ 
and  that  there  may  be  a  certaiil  fised  period^  after  wUdi 
the  possessor  may  know  that  his  title  and  right  cannot  be 
called  in  quitflionb'  It  is  better  that  the  n^ligent^waer,. 
who  has  omitted  ly>  assert  hia  fight  within  the  presccibed 
period^  should  lose  his  rights  than  that  an  openiiqj; 
should  be  giveot  to  mteracdnable  Uti^tieiiy  exposing: 
paities  to  be  harassed  by  stele  demandb^  after  the  ^t* 
aesses  9£  the  fiu^ts  are  dead»  and  the  end^nee  of  the 
titlektft.  TheiiidividiidlfcMidslMpwiUyttpaBtbelrhde^ 
hb  leas,,  by  withhoUiag  from  one  who  haa  dtpi  ikpea^ 
his  Yight»  and  nctves  yiet  possessed  it^thaa  tt>  tahaawq^ 
from  the  othelr  what  he.  haa  long  been  aUowvd  to  poof^ 
sidev  aahiaown,  and  oathefiikb  of  whish^  the  plana' it^ 
lUe,  habits,  and  eK^eatfes  of  himself  aiid  his  fiisr^  mAgf 
have  been  (as  it  is«aMieged  kt  the  preamt  instanci^  they 
wave),  unalterably'  fiwmed  and  estak^U^d^^f^-^lfflantiiuei 
et  nan  dormientibm  lea  succurrit.- 


Upon,  thia  principle  the  law  of  jitkmt  prohibiSed  itft^ 
gsasral  all  actioosy  where  the  injury  had!  beea  com- 
mitted &x  years,  befcwe  the  compkint}  wm  made.  And 
the  Roman  law  (a),t  which  is  tarmed  <^  sahAehrimek  &ur,r 
fixed  a  period,  after  which  it  waa  deckred  the  pavt3» 
^^  kinc  sabAerrimce  fWstttB  sanctiani  sueeumbiif  et  quadra* 
gfnta  annorum  eurrisuUs  ^ofgiator  i!"  and  by  another  Iaw»: 


(«)  evxfar,  Iib.r.  th,39. 


the 
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file  period  of  thirty  ycBfs  wm  fixed  aa  the  utmost  limit 
fi>r  penoofll  acdmui. 

Li  dris  oountry  the  prioci|de  has  been  dHanx^y  en* 
forced  and  acted  upon  in  the  earliest  tbnes.  It  is  men* 
tuned  by  Brmsfan^  in  bis  8d  Bocdc,  cb.  88. ;  the  tide 
of  wbkb  is  €hialitep  acqmriim  poss^tfio  far  imcapti(mem% 
whkh  be  explains  to  be  tine  titulo  €i  traditkme  per 
ftvigavi  wnHnmrn  et  jmqficam  po$semwem  e^  dhOvmo 
Umpore^  and  in  anodier  place,  per  hmgam  et  paci/icam 
eeimumt  hfkitam  per  ptfttentifm  ei  mgligentiam  vm 
ifomm.  ^'  lU^  erit  (he  says)  moins  utqmreniie  po^s- 
mmisf  kmga  enim  possession  siietdju^paritjifspossidendif 
ei  toOii  actionem  vero  drnnino  peienUt  fuemdofue  Mkmif 
quandoque  aliam%  qwwdoque  onmenk%  quia  omnes  acUones 
in  wemio  infinceria  iempora  haieni  UiniMimenim"  Pkm^ 
den{a)  states  several  instances  of  the  tare  takra  by  the 
andeiil  law  to  lunit  a  time  for  the  puUie  repose  cf  the 
leabn,  and  in  order  to  put  a  stop  to  contention^  and 
an>id  universal  trouble  |o  ike  sulgecis  of  the  reahn. 

In  the  courts  of  equity  of  diia  country  the  principle 
haa  been  slwayii  as  I  shall  hereafter  shew,  strongly 
eufoioed.  They  have  refoaed  relief  to  stale  dflsmsids, 
even  in  cases  where  no  statvtaUe  Umitati^Ei  euatad^and 
wbeneter  any  ataMbe  iw  fixed  the  period  oS  Umitatfoii, 
by  which  the  daiaP^  if  it  had  been  made  ia  a  court  of 
kop,  would  have  been  barredi,  the  claim  has  been  by 
analogy  confined  to  the  flame  period  in  a.oonrt  of  equity* 
If  dus  principle  be  applied  to  the  present  case^  the 
decjaifin  can  acibnit  of  no  doubt.  The  time  haa  indi»- 
pvlaUy  ebpaed.  Oeorge  Sari  of  Or^d  dfed  on  the 
5th  December  1791,  and  the  psesent  UU  waa  notfled 
tiBdke  18th  tXoitf  1818. 


1680. 


(a)  Psge  357. 


The 
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The  time  having  began  to  ran. against  Hortue  Barl 
of  Orfbrd^  must  continue  to  ruQ  on  against  those  claim- 
ing mider  him.  There  is  no  pretence  of  any  disability ; 
mistake  cannot  be  allowed  to  operate  against  the  bar ; 
if  it  could,  the  bar  itidf  would  in  all  cases  be  got:rid 
of:  the  possesion  has  been  during  the  whole  period 
completely  and  unequivocally  adverse ;  there  can  hardly 
exist  a  case  in  which  this  point  could  be  more  deariy 
proved.  It  is  strongly  stated  on  the  iace  of  the  bill,  in 
the  narrative  of  the  transactions  passing  during  the  in- 
'  terval  between  die  period  when  the  title  is  stated  to  have 
accrued,  viz.  the  death  of  George  Earl  of  Oifordy  and 
the  assertion  of  it  in  the  present  suit.  The  fact  of  die 
possession  immediately  taken  by  the  late  Lord  CUrUohf 
upon  a  daim  of  tide  under.the  deed  of  1781,  die  exer^ 
cise  of  every  act  of , ownership  and  dominion  by  the  kte 
and  present  Lord  Ctinian^  the  receipt  of  die  rents  and 
profits,  the  payment  of  die  outgoings,  the  intamt 'of 
the  old  mortgage,  the  new  settlements  made  of  the  estate 
by  the  late  Lord  Clinton  in  the  next  year  after  die  death 
of  George  Earl  of  Orfbrd^  creating  long  terms  of  years 
for  a  jointure  and  raising  poitions,  and  for  borrowing 
large  sums  upon  new  mortgages,  and  settling  the  estate 
permanently  in  his  family;  all  this  the  bill  states  €o 
have  been  made  known  to  Horace  Earl  of  Oijbrd':  diat 
he  was  acquainted  widi  the  ground  upon  whichLoid 
CluUm  (oxx^Aed  his  tide,  and  diat  he  took  l^al  advice 
upon  it,  and  in  consequence  acquiesced  in  Lord  CKia^aii's 
supposed  valid  tide,  bodi  upon  tiie  deadi  of  Geoi^  Earl 
of  Qg^i/,  and  three  years  afterwards,  when  he  deli- 
beratdy,  iafter  again  consulting  his  1^^  advisers,  exe- 
cuted the  deed  of  confirmation  of  1794,  expressly  recog- 
nizing the  tide  of  Lord  CUnton,  and  die  acts  doneby 
him  under  it,  and  sanctioning  them  by  diat  deed.  Upon 
die  death  of  Horace  Earl  of  Orfbrd,  neither  his  devisee 
or  heir,  diongh  each  niow  set  up  a  claim  to  the  estate, 

ever 
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«^er  took  any  step  to  {Mrosecute  the  daim  till  the  preBent 
smty  lAen  the  twenty-  years  had  dapsed. 

It  is  trae  Aat  during  the-  whole  of  dds  time  die 
estate  has  been  subject  to  the  mortgage  sought  to  be 
redeemed  by  this  bill,  and  the  legal  estate  has  been  ont* 
standing  in  the  assignees  of  the  tenn  of  two  hundred 
yean,  created  by  the  settlement  oSSamud  EoUe  in  Oo« 
Cober  1704^  and  in  the  person^  entitled  to  lk€  fee^ 
subject  to  the  above-mentioned  term,  by  way  of  mort- 
gage under  the  indenture  executed  by  George  Earl  of 
Orfbrd  in  July  1784.  The  estate  in  the  hands  of 
George  Earl  of  Offard  was  subject  to  this  term  and  this 
mortgage^  and  die  interest  was  regularly  paid  by  him 
lo  the  mortgagee  as  it  became  due.  Lord  ClinUm^  and 
after  him  his  son,  when  they  succeeded  to  die  estate 
remaining  subject  to  the  mortgage,  continued  to  pay 
die  interest  fifom  time  tb  time,  in  the  same  manner  as 
had  been  done  by  die  preceding  owner  of  the  estate, 
and  as  every  owner  of  it  must  have  done^  so  long  as  die 
mortgage  continued  to  be  an  existing  incumbrance  on 
die  estate.  •  What  effect  diis  will  have  in  pdnt  of  form 
on  the  Platntifi^s  tide  to  relief  in  this  cause,  wiU  be 
hereafter  considered.  At  present  I  shall  only  observe, 
that  it  is  difSonlt  to  discover  how  in  substance  it  can 
make  any  difference,  in  the  main  points,  on  which  the 
bar  arising  from  length  of  time  and  •  nondaim  is 
fiNinded.  So  long  as  the  incumbrance  continues^  the 
interest  must  be  paid  by  whoever  is  the  owner  of  the 
ertat^  as  much  as  die  taxes  or  any  other  outgoing. 
Payment  diereof  ,is  an  admission  of  the  debt,  and  of 
the  tide  of  the  mortgagee^  but  it  is  no  admission  of  any 
right  existing  in  any  other  person  to  the  estate,  much 
less  of  the  rig^t.of  any- person,  allq;ed  to  be  the  right- 
fill  mortgagor.  It  is^  on  die  contrary,  in  respect  to 
him,  in  itself  die  strongest  exercise  of  adverse  possession. 

It 
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It  18  «  public  usur}»lidn  of  the  chtracter  of  mortga^^ 
from  year  to  year  cUnng  tbe  acts  which  belong  to  it 
If  Lord  Clinton  had  refused  or  dedined  to  pay  the 
iatereat  of  the  mott^^S^  treated  by  thia  peraoa  under 
whom  he  daimed,  he  would  thereby  have  either  negatived 
bis  own  title»  or  have  acted  kidomsisteiitly  whh  it;  and,  in 
this  respect  have  omitted  to  exercise  one  of  die  acts  of 
ownership  resulting  from  it.  By  paymg  the  iitterest  in  his 
own  nane^  and  on  his  own  account,!  as  the  owner  of  the 
estate,  he  took  npioahiflaBdfdiatt&anotor.  Theismtgagee 
recognized  him  as  such  by  recdviag  the  interest  fincHihimt 
HoraceTEiaA  iiffValpoiefand  those  who  claimed  under  him, 
knew  thisy  but  fiever  int^feied  Co  ofifet  payment  them.« 
selves,  or  question  its  beii^  made  by  the  Lords  CIM»il 
They  forbore  m  this  resyiect^  aa  weU  as*  evety  other,  ta 
act  as  the  owHeiB  of  the  estate^  beeauaothey  considered 
that  character  to  beloag  to  the  Lords  CUMm,  and  not  to 
themselves¥  They  therefore  k&  so  doing  recogniaad  and 
ac<puQsced  in  his  litle^  but  he  did  aotysg  i»  redag* 
aiae  theirs*  Oa  &e  contrary,,  hiii  acts  were  unifutdtir 
adverse  to  it.  The  laches  and  nondaisi  of  die  one  partj^ 
and  the  adverse  posseasloa  of  the  other^  ar^  as  strongly 
ea4em{^fied  in  this  instance  as  inf  every  other.  .Tba 
former,  therefore,  cannot  be  aOtouiited  fer  er  ^ttcused 
by  it,  nor  the  effect  of  thei  other  ckangisd  er  treakto^ 


If  then  this  case  is  tp  be  g^versfed  by  the  pripMuple 
stated  by  Lord  Betk$dak  in  Bond  v.  Hopkiini^  thtt 
Couit  cannot  g^  the  plaiwiiff  tiny  relie£  Upo»  whnt 
gsottnd  then  is  tkis'  baa  to  relief  to  h6  oYievooQie?  I» 
i^  b)i  denying  the  eoustence  of  such  a  prini%le^'  op  the 
application  of  it  tio  the  paeanit  ease  ? 


The' eitafe^  bMigsutgest  to  »  mostgafip^  made  pfeacw  In 

die  time  when  the  right  ehtimad  by  tfie  psesenti  parties 

aeeived,  as  it*  is*  frMu  this  eivemnstaiioe  (as  ffac  hie 
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Master  of  the  Rolb  observes)  that  the  question  of  title 
coined  to  be  dutcussed  in  a  court  of  equity.  The  Plaintifis, 
assuming  the  equity  of  redemption  to  be  in  them,  or  one 
of  them,  pray  by  the  bill,  first,  that  they  may  be 
allowed  to  redeem  the  mortgage:  and,  secondly,  that 
they  may  obtain  from  Lord  CUitton  the  possession  of  the 
estate;,  and  an  account  (for  a  certain  period  at  least)  of 
the  rents  and  pi'ofits  which  he  has  received; 
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Why  shbuld  not  the  bar  from  length  of  time  apply 
to  such  a  cUim?— Might  not  Horace  Earl  of  Otford 
ha^e  preferred  the  same  claim  in  a  court  of  equity  in 
the  year  1 791  ?  Might  it  not  have  been  preferred  dur- 
ing any  part  of  the  twenty  years  which  have  since  been 
sufiered  to  elapse?  Why  is  this  to  be  made  an  except 
tion  to  the  general  rule,  and  the  laches  and  nonclaim  not 
to  be  followed  with  the  consequences  which  the  analogy 
to  the  statute  of  limitations  prescribes  ?  llie  only  ground 
ibr  taking  Ae  case  out  of  Uie  opieration  of  this  principle 
is,  diat  the  estate  was  subject  to  a  mortgage,  secured  by 
an  old  term,  and  a  mortgage  in  fee.  How  does  this 
in  reason  operate  upon  the  principle?  Why  should 
the  ojieration  of  a  most  important  public  statute  be 
defeated,  by  what  can  in  no  respect  touch  the  principles 
on  which  it  is  founded?  /May  not  the  claim  be  brought 
forward  to  an  estate  subject  to  a  mortgage  as  easily  and 
as  {MTomptly  as  to  one  that  is  not  subject  ?  Would  the 
Plaintiff  have  been  barred,  if  she  had  ohly  prayed  for 
possession  and  account,  which  is  the  principal  claim; 
and  does  sh^  get'rid  of  the  bar  by  adding  a  ptayer  for 
redemption  ?  If  twenty  years  bd  not  the  Hmit  to  th# 
daka  ct  an  estab  under  mor^ge^  what  is  the  linrft  ? 
Is  the  title  to  continue  open  to  litigation  to  any  period, 
however  long?  What  are  the  reasons  and  authoritiefi 
fi>r  0D  novel  and  almrmii^  a  doctrine  ?  After  the  MieSt 
considttrfttion  of  the  sobjeet,  I  feel  it  ineumbent  on  ma 

Vot.  11.  L  -  to 
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to  .declare  that  I  cannot  disooirer  any  groond  for  it  It 
slwids,  I  thinky  upon  no '  principle ;  and  is  directly 
contrary  to  the  settled  law  of  the  Court,  established  by 
the  highest  authorities* 

l!lie  course  of  reasoning  pursued  in  support  of  this 
.doctrine appeiRrs  to  roe  to.  lead,  by  ine?itable  oons^ 
quence,  to  a  denial  of  the  analogy,  hitherto  universally 
understood  to  be  long  and  clearly  established,  between 
legal  and  equitable  estates,  and  particularly  in  respect  to 
the  statute  of  limitiitions*  There  is  nothing  that  pe- 
culiarly, distinguishes  the  present  case  from  erery  other, 
in  wliidi  the  estate  is  subject  to  a  mortgage  in  fee. 
The  circulnstances  relied  upon  in  argument,  are  those 
Irhidi  must  exist  in  erery  case  of  that  nature;  and, 
indeed,  prindpally  in  every  case,  wh^re  the  l^gal  estate 
is  outstanding,  that  is,  in  every  case  of  an  equitaUe 
estate.  The  proposition  is  therefore  general^  that  the 
bar  arising  from  length  of  time  never  can  be  set  up  to 
protect  an  estate,  when  the  legal  estate  is  ovtstandingt 
that  is,  whenever  it  is  an  equitable  estate;  in  other 
words,  that  there  is  no  analogy  existing  between  legal 
and  equitable  estates  in  respect  to  the  statute  of  limit^ 
atiobs.  The  equitable  estate^  it  is  argued,  cannot  be 
barred^  tiiiless  the  legal  estate  be  also  baned;  that  is, 
there  is  no  bar  in  a  court  of  equity  in  the  case  of  an 
equitable  estate.  The  only  bar  is  that  which  in  a  oourt 
bf  law  opiates  upon  the  legal  estate. 

The  reasons  given  to  shew  that  there  is  no  room  in 
this  case,  for  the  operation  of  the  analogy  to  the  statute  of 
liiiiitl^oii9»  would  apply  equally  to  eveiy  case,  m  which 
this  owner  is  jiossessed  csly  of  the  equfttable-  estate, 
the  legal  estate^  being,  outstanding,  is  a  trustee.  The 
^gal  right  to  the  possession  is  in  the  trustee.  CeOui 
que  fyv^t  is,^  in  a  coort  of  law^  ocmsidered  as  a  mere 
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taittnt  at  w31.  Disseisin,  strictly  speaking,  cdn  hevdr 
take  place  of  a  mere  equitable  estate.  The  equitable 
owner  has  not  the  entire  estate,  legal  and  equitable,  but 
Only  a  liaaited  and  partial  interest  At  law  his  posses- 
non  may  be  said  to  be  precarious  and  pennissiTe,  for 
the  law  recognizes  no  right  to  the  possession,  except  that 
wBich  is  vested  in  the  holder  of  the  legal  estate.  These 
are  the  necessai^  and  inseparable  incidents  to  every 
equitable  estate.  No  case  can  ever  exist,  in  which  the 
possesion  of  the  equitable  owner  will  not  be  open  to 
these  observations.  If  *theh  these  are  deemed  suf- 
ficient to  prevent  the  possession  having  the  effect  of 
Woi^dhg  a  bar  to  relief  by  length  of  time,  the  necessary 
consequence  Is,  diat  the  bar  never  can  take  place,  in  the 
cafie  of  an  estate  possessed  under  an  equitable  title« 
Tlie  statute  of  limitations  riay  operate  on  the  legal 
estate,  but  if  that  does  not  take  place,  the  equitabki 
estate  can  never  be  separately  protetted  by  any  bar  from 
lengdi  of  possesion,  whatever  may  b^  the  duration  of  it, 
Hiere  is,  therefore,  an  end  of  thie  analogy.  The 
equitable  estate  is  not  governed  by  the  same  principle 
■sAelegaL 


1b«o. 


The  whole  of  this  reasoning  appeiirs  io  ine  to  be 
grounded  on  the  view  which  is  taken  of  an  equitable 
estate  m  a  oourt  of  law,  and  the  rules,  and  principles 
Whidir  are  there  applied  to  it;  as  if  it  was  to  be  con- 
sidered in  the  same  point  of  view,  and  governed  by 
the  same  principles  in  a  ooiirt  of  equity.  If  this  reason- 
bg  were  allowed  to  prevail,  the  whole  system  of  law 
applj^ng  to  eqaitable  estates,  ever  since  the  intro^ 
diictbn  of  uaes  and  trusts,  would  be  overturned.  If 
the  absolute  owner  of  the  equitable  estate  were  to  be 
consider^  for  every  purpose  in  a  oourt  of  equity,  as  he 
is  in  a  court  of  law,  wz.  as  a  mere  tenant  at  will,  how 
bould  he  be  allowed  to  eKef^ise  any  acts  of  owner- 
L  S*  sliip 
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ship  over  it,  to  alioiate  oi*  devise  iu  or  transmit  it  to 
his  heirs  ?  How  could  any  of  the  rules  of  property  or 
of  the  common  or  statute  law,  by  which  estates  of  in- 
heritance are  governed^  apply,  upon  this  principle,  to 
an  equitable  estate?  The  harmony  and  uniformity  of 
the  laws  of  real  property  would  be  destroyed,  if  it  was 
to  depend  on  the  estate  being  legal  or  equitable ;  if  the 
legal  estate  were  governed  by  one  set  of  rules,  and  the 
equitable  by  another.  But  the  mischief  of  such  a  dis- 
cordance has  long  been  obviated.  By  allowing  the 
analogy  to  prevail  throu^out,  the  same  laws  apply 
i^ually  to  both>  The  equitable  estate  is  the  estate  at 
law  in  a  eourt  of  equity,  and  is  governed  by  all  the  same 
rules  in  general^  as  all  real  pro|)erty  is,  by  imitation. 
The  equitable  estate  in  this  court  is  the  same. as'  the 
land,  and  the  trustee  is  considered  as  a  mere  instrunsent 
of  conveyance.  "  Twenty  years  ago/*  (said  Lord  jUbfU- 
^Idf  in  Burgess  v.  Wkeate{a)f  "  I  imbibed  this  prin- 
ciple. Every  thing  I  have  heard,  read,  or  thought  of 
since,  has  confirmed  that  principle  in  my  mind."  And, 
after  illustrating  this  doctrine^  he  concludes  with  stating 
that,  on  clear  law  and  reason,  and  the  great  authori^  of 
the  case  of  Casbome  v.  Scarfe  (to  which  I  shall  here- 
after have  occasion  to  refer),  cestta/  que  trust  is  actually 
and  absolutely  seized  of  the  freehold  in  consideration  of 
this  court,  and  therefore  that  the  legal  consequences  of 
an  actual  seisin  of  a  freehold  shall,  in  this  court,  follow 
for  the  benefit  of  one  in  the  post  Lord  Hardwicte 
explains  the  analogy,  and  the  necessity  there  was  foF 
establishing  it,  in  part  of  his  judgment  in  Hopkins  v- 
Hopkins^  which  has  been  cited;  that  part  of  it  which  ia 
relied  upon,  as  tenduig  to  Aegadve  the  analogy  in  the 
instance  of  the  statute  of  limitations,  will  be  hereafter 
co^sidei^.     The  same  doctrine  is  stated  in  Banks  v* 


(a)  1  Eden^  S34. 
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Sutton  {a)y  to  huve  been  laid  down  by  Lord  Ci/mper^  and 
u  dkdxiotly  recognized  and  adopted  by  the  Master  of 
th^  Bafls,  in  Phillips  v.  Bridgies.  \b) 

If  then  it  be  clearly  established,  that  ki  all  other  re* 
spects  this  analogy  subsists  between  legal  and  equitable 
estates  ^nd  that  they  are  in  general  govemed  by  one 
and  the  same  system  of  law,  why  should  there  be  an 
exception  made  of  the  statute  of  limitations?     Why 
should  that  be  the  only  public  law  affecting  real  pro^ 
perty,  whidi  should  not  extend   to  equitable  estates? 
Does  not  every  principle  of  public  policy  equally  re- 
quire the  operation  of  this  salutary  law,  in  one  species 
q{  estates  as  in  the  other  ?    Would  not  all  the  same 
benefits  result  to  individuals  and  to  the  public,  from 
tliere  being  a  known  and  fb^ed  limitation  <^  time,  after 
which  no  claims  should  be  flowed  to  be  received  in  the 
courts  of  (^uity,  as  well  as  in  the  courts  of  law,  and 
would  not  the  sgme  mischief  attend  an  opening  being 
left  therein  to  interminable  litigation  ?    Is  not  the  quiet 
and  repose  of  the  community  as  much  conqemed  in  the 
one  as  in  the  other?   Can  there  be  any  sutjeet  in  which 
'  SL  umformity  of  the  rule  of  property  is  more  called  for  and 
necessary  ?  Would  not  the  statute  of  limitations  be  other- 
wise rendered  partial,  defective,  and,  in  a  great  measure, 
inoperative?    The  reasons  for  adhering  to  the  anal<^ 
are  stronger,  in  the  case  of  the  statutes  of  limitations 
than  in tliatof  any  other  law;  because  originally,  and  in 
cases  not  govemed  by  any  positive  law,  courts  of  equity 
have  always  recognized  and  acted  upon  the  policy  on 
which  those  statutes  are  founded,  in  the  refusal  to  give 
relief  to  stale  demands,  merely  upon  the  ground  of  non- 
claim  and  length  of  time,  though  in  otlier  respects  the 
demands  were  entitled  to  relief,  as  In  the  cases  otBonney  v. 


\SM. 


(a)  iP.JV.7l3. 


(A)  .3  Vet.  IH€. 
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Bidgard  {a)j  before  Lord  Kenyan;  Andr^n  v.  Wrigley  {b\ 
))efoie  Lord  Atoardey;  Herey  v.  Di$vo»oijf  {c\  before 
(lie  same  Judge.  The  late  Matter  of  Ae  BoUs^  tWH 
(who,  in  Stackhouse  v.  Bamst(m{d\  had  recognize^ 
the  aiialog]r,  ^ying,  with  regard  to  the  atat^te  of  limit- 
ations,  ^  though  it  does  not  apply  to  eqiutable  demandat 
vet  equity  adopts  it,  or,  at  least,  takes  the  aame  liipi^ 
ation  in  cases  that  are  analogous  to  those  in  wUdi  i( 
fipplies  at  law,")  acted  upon  the  gaieral  principle  in 
the  case  of  Gregory  v.  Gregory^  in  the  year  1815  {e\ 
where  the  time  was  only  eighteen  years,  and  die  case  on 
the  merits  favourable  for  ^ie(  yet  it  was  refused  upon 
^e  authority  of  Bonney  y.  Jftidgard^  in  which  the  MttsUr 
^  the  Rolls  states  ^*  Lord  Kenyan  dkmissed  the  bill 
merely  upon  the  lapse  of  time,  though  he  thought  it  waa 
a  transaction  in  which,  if  recent,  the  Court  would  have 
granted  relief/'  ^^  There  woqld  be  no  securi^,"  (the 
Master  of  the  BoUs  observes,)  ^^  for  men's  lights,  if  i^ 
were  otherwise.  Upon  the  ground  of  length  of  time^ 
therefore,  the  bill  in  this  case  must  be  dismissed."  The 
same  great  Judge  also,  in  Beckford  v.  Wade  (/)» 
strongly  reprobates  the  introducticm  of  constructive 
trusts  to  get  rid  of  the  equitable  bar  from  length  of 
time,  observing  that,  "accor^g  to  every  princiide 
upon  which  statutes  of  limitation  are  grounded,  long 
possession  ou(|^  to  secure  a  party  against  the  necessity 
of  entering  into  such  a  controversy  at  a  distance  of 
time.  «  Courts  of  equity,"  (he  says,)  "  by  their  own 
rules,  independently  of  ai\y  statutes  of  limitation,  give 
great  effect  to  length  of  time,  and  tb^y  refer  frequently 
to  the  statutes  of  limitation  for  no  other  purpose  Uian  as. 
fhmishing  a  convenient  m^ure  for  the  length  of  time 
that  ought  to  operate  a^  a  bar  in  equity  to  fu\fr  particular 


(a)  1  Cor,  145. 
{d)   10rfJ.i466. 


(i)  4  Bn>,  C.  C.  138. 
(c)  CoopcrURejK  201, 


(c)  S  Kei.  87. 
if)  17  r«.  96. 
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demand.^'  Lord  Camden,  in  Jhk  oekbnted  judgment 
in  SmUh  v.  Oby,  itetes  the  geaerai  princqd^  and,  as  it 
Trail  knotm,  determined  in  lliat  case  that  lei^th  of 
time  was  a  bar  to  a  bill  of  review,  .diOQgh  there  was 
manifeal  error  on  the  fiioe  of  the  record :  *<  I  will  not^" 
he  said,  ^  conaent  to  reJiear  a  t»nse  which  has  alept 
twenty  years  from  the  time  of  the  decreei"  and  he  dia- 
miaaed  Ibe  petition. 


1820. 


Theae  caaea  show,  first,  that  courts  of  equity  have  at 
all  times,  upon  general  principles  of  their  own^  even 
where  there  was  no  analogous  statutable  bar,  refoaed 
relief  to  stale  demands,  where  the  party  has  slept  upon 
hk  r^t,  and  acquiesced  for  a«  great  loigth  of  time ; 
and,  secondly,  that  whenever  a  bar  has  been  fixed  by 
statute  to  the  legal  remedy  in  a  court  of  law,  the  remedy 
in  a  court  of  equity  has,  in  the  analogons  cases,  been 
eonfined  to  die  same  period.  I  should  not  have 
thonglit  it  necessary  to.  cite  authorities  upon  points  so 
kmg  and  so  clearly  established,  had  not  tibe  present  do* 
cision  tended,  as  it  appears  to  me  it  does,  to  call  them 
in  questimi,  and  had  it  not  been  of  such  transcendant 
impcvtanoe,  that  no  doubt  should  exist  upon  questions 
so  materially  aibcting  the  titles  to  real  property. 


I  shall  only  add  two  more  avthorities,  those  of  the 
late  and  present  Lord  Chancellors  of  Ireland*  This 
peculiar,  fitness  of  referring  to  the  former  of  those  high 
authorities,  in  a  question  of  this  nature,  will  be  gene* 
Tally  ftlt.  To  no  authority,  living  or  dead,  could 
reference  be  had  with  more  propriety,  for  correct  in* 
formation  respecting  the  principles  by  which  courts  of 
eqni^  are  governed,  than  to  one  whose  >  knowledge 
and  experience  enabled  bim  fifly;  years  ago.  to  reduce 
the  whole  sulgect  to  a  system,  with  such  universally 
acknowledged  learning,  accuracy,  and  discrimination, 
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as  to  ha^  been  ever  since  received  foy  the  whole  piKH 
Session  as  an  anthoritadve  standard  and  guide.  Vvoenti 
iibi  prtesentes  largimur  honoreu  The  role  bud  down 
by  this  high  authority  in  the  case  oiBondv^  Hopkins  {a\ 
has  been  already  stategd,  and  in  Hooenden  v.  Lord  A^ 
iiedey{b\  he  again  examines  the  doctrine  and  the 
eases  on  the  subject,  and  says,  <*.  I  think  the  rule  has 
been  laid  down,  that  every  new  right  of  acd<m  that 
accrues  to  the  party,  whatever  it  may  be,  must  be 
acted  upon  at  the  utmost  within  twenty  years.  In 
every  case  of  equitable  tide,  (not  being  the  case  of  a 
trustee,  whose  possession  is  consistent  widi  the  title  of 
the  claimant,)  it  must  be  pursued  within  twenty  years 
after  the  title  accrues."  (c) 


In  the  case  of  MedUcott  v.  (TDannea  {d\  Lord 
Chancellor  Manners  thus  expresses  himself,  *<  I  think 
then  I  stand  well  supported  by  principle  and  authority  i]» 
saying,  that  diis  Court  is  bound  to  regulate  its  pro* 
ceedings  by  analog}',  or  in  obedience  to  the  statute  of 
limitations.'* 


Upon  the  uniform  concurrence  of  this  long  train  of 
ihe  highest  authorities,  to  which  many  others  might 
have  been  added,  and  to  which  none  are  Opposed,  I 
can  entertain  no  doubt  in  the  present  case.  It  is  clear, 
that  bad  it  been  the  claim  of  a  legal  estate  in  a  court  of 
law,  the  remedy  would  have  been  barred  by  the  statute 
of  limitadons.  It  is  dierefore  clear,  that  being  an 
equitable  estate,  the  remedy  must,  by  analogy,  be 
equally  barred  in  a  court  of  equity. 

Here  I  might  close  the  argument.  Without  entering 
into  any  detailed  consideration  of  die  reasons  assigned 


(a)  I  Sc/i.  4r  Lef- ^'^^> 

(c)  2  Sch,  Sf  LiJ\  65r>,  637. 


(A)  2  Sch,  *  Lef,  650. 
{d)  1  Sall^  Sently,  164 
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{pr  a  coatnyry,doctniie»  it  is  B..$uffi«ient  aiuwer  to  theiOi. 
that  they  lead  to  a  conclusion  inconsistent  with  these 
authorities.  T^iere  must  be  s^nie  ^re^t,  mistake  in  the 
argumeQt,  ^  that  supposes  it  to  be  open  to  the  plaintiff 
to  con^e  into  equity  for  relief,  after,  haying  forborne  to, 
apply  for  it  more  than  twenty  year^;  or  that  the  quiet 
and  uninterrupted  possession  as  the  absolute  owner  of 
the  equitable  estate  during  tliat  period,  afford^  ^o  ba^, 
by  analogy  to  the  statute  of  limitations,  to  the  remedy 
in  a  court  of  equity.  In  deference,  however,  to  the 
high  authority  by  which  this  conclusion  has  been 
formed,  I  shall  proceed  to  examine  the  grounds,  and 
principles  on  which  it  is  founded,  and  the  cases  by 
which  it  is  supported. 


>8sa 


l^larquk 

DELKY 

Lord 

CUNTQN. 


The  m*gument;nay  be  considered  under  two  heads ; 
firsts  in  respect  to  tlie  principles  that  would  have  ^H 
plied,  had  it  been  the  c^e  not  of  a  mortgage^,  but  a 
tortious  possession  of  an  equitable  estate  during  the 
period  oC  twenty  yei^rs,  the  legal  estate  outstanding  and 
unbarred,  and  the  hdder  of  the  rightful  equity,  not 
making  by  himself  or  by  any  other  for  him,  any  dain^ 
till  after  that  period  was  elapsed,  and  then  applying  for 
relief  in  a  court  of  equity ;  secondly,  by  adverting  to 
^e  peculiar  principles  lyhich  app)y  to  the  ca;^  of  a 
piqrtgage. 


The  grounds  upon  which,  under  the  first  head,  it  is 
contended,  tha(  the  holder  x)f  the  rightful  equity  would 
not  have  been  barred  by  laches  and  nonclaim,  are,  that 
the  tortious  possessor  does  not  claim  to  be  the  owner  of 
more  tlian  the  equitable  estate,  the  legal  estate  remains 
unbarred.  There  is  no  disseisin,  abatement,  or  intnir 
»on.  Tlie  possessor  is  only  tenant  at  will,  and  may  be 
dispossessed  at  any  time  by  tlie  trustee  of  the  legal 
estate.  He  has,  therefore,  only  a  precarious  and  per- 
missive 
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missive  {Kwessiooi  tortitaft  possession  con  newt  be 
lliefouiidBticm  of  an  eqnitaUe  title.  **  An  equitable  titk^ 
it  is  said,  may  be  barred  by  length  of  time;  butitcamiot 
be  shifted  or  treosferred.  What  was  <moe  my  equity  may 
by  my  laches,  be  wholly  extinguished ;  but  it  cannot 
without  my  act  become  the  eqmty  of  another  person. 
It  does  not  therefore  fellow,  that  an  equity  can  be 
acquired  by  length  of  possession,  because  by  length  of 
possession  ttmay  be  barred."  So  long  as  the  legal  estate 
remains,  the  estate  is  preserved  for  the  rightful  equity ; 
the  cesimque  trust  can  only  be  barred  by  barriog  and 
ezduding  the  estate  of  the  trustee,  (a) 


These  are  the  inseparable  and  necessary  inddats  of 
every  trust  estate.  No  equitable  estate  ever  can  exist 
without  being  attended  with  these  consequences.  If 
there  can  be  no  bar  under  these  circumstances,  there 
never  can  be  any  bar  in  the  case  of  an  equitaUe  estate. 
The  legal  estate  may  be  barred,  and  tb^^by  the  equi- 
table estate,  but  that  would  be  by  the  statute'of  limit- 
ations operating  in  a  court  of  law  on  the  legal  estate, 
not  by  the  anidogy  to  the  statute  operating  in  a  court 
of  equity  on  the  equkable  estate.  There  could  be  no. 
separate  bar  in  equity.  The  only  forum  in  which  there 
could  be  any,  would  be  a  court  of  law.  The  protection 
also  afforded  to  the  rigfatliil  equity  merely  by  the  con- 
tinuing existence  of  the  legal  estate,  would  be  pro* 
ductive  of  the  same  consequences.  This  reasoning 
therefore,  necessarily  leads  to  the  entire  subversion  of 
the  whole  system  on  which  the  analogy  i^  built  and  est»- 
Uished.  It  would  be  to  sacrifice  substance  to  form»  to 
make  the  proceedings  of  a  court  of  equity  governed  by 
the  technical  forms  of  a  court  of  law,  and  the  policy  of 
an  important  public  law  depend  on  the  form  of  the 


{a).yide  S  Mtr.  3$B.  SSI. 
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conTcyanoe.  Itproceedb  cmamiiitailgenTiewaf  theman* 
ner  in  which,  and  the  grounds  upon  whidi,  the  bar  from 
length  of  time  operates.  The  question  is  never  a  qnes- 
tioo  as  to  the  title  belonging  to  plaint^  or  defendant; 
tune  shuts  ont  the  enquiry  into  tade,  except  only  to 
ascertain  that  the  possession  has  been  de  Jado  adverse 
to  the  claimant;  whether,  amounting  stricdy  to  dis- 
seisin, abatement,  or  intrusioo,  is  of  np  consequence, 
provided  it  has  been  adverse,  that  is,  inconsistent  wHh 
the  title  of  the  claimant.  The  defendant  in  possession 
has  a  right  to  stand  on  the  defensive,  and  throw  upoq 
the  plaintiff  the  burthen  of  getdng  over  the  preliminary 
plea  in  bar,  by  shewing  a  title  to  sue,  that  is,  by 
piovmg  that  he  has  made  his  entiy,  or  filed  his  bill 
widiin  the  twenty  years.  The  question  respects  the 
fdaindff^s  right  to  the  remedy,  not  the  defen^t^s  title 
to  the  estate.  A  tortioBS  act  can  never  be  the  feund- 
ation  of  a  1^^,  any  more  than  of  an  equitabie  title.  It 
is  no  more  fiivonred  in  a  court  of  ]«w  thap  a  court  of 
equity,  considered  nakedly  by  itnlf ;  but  the  statutable 
bar  arises  from  other  principles,  A^itting  the  title,  if 
it  could  be  enquired  into,  to  be  dearfy  in  frvour  of  the 
Plaintiff  and  against  the  Defendant,  .still  the  question  is, 
whether  he  has  prosecuted  that  title  in  due  tinie.  The 
quiet  and  repose  of  the  kingdcmi,  the  misdiief  arising 
from  stale  demands,  the  laches  and  neglect  of  the 
rif^tfbl  holder,  and  all  the  other  principles  of  public 
poliqr,  take  away  the  remedy,  notwithstanding  the  title 
'**  veri  domini^  and  die  tortious  hdding  of  die  pos^ 
sessor.  To  advert  to  die  merits  is  to  shift  the  question 
from  the  real  subject  of  enquiry.  The  case  never 
arrives  at  that  pcnnt ;  it  is  stopped  m  Umme^  equally  in 
the  courts  of  equity  as  of  law. 


ISSO. 

Marquis 
Crolmon- 

Lord 

CUMVOlf. 


As  to  the  argument  of  the  partial  and  limited  oper- 
lilion  of  the  bar  by  time  on  the  tide  in  a  court  of  eqm'ty, 
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that  though  it  may  be  lost  by  laches»  it  oannot  be  trans- 
ferred without  the  act  of  the  party  —  the  ease  is  the 
same  in  this  respect  both  in  equity  and  law;  the  title 
k  changed  in  both  by  the  (^eration  of  a  public  law, 
upon  public  principles,  wit^ut  regard  to  the  original 
private  right '  If  the  n^ligent  own^r  hiis  for  ever  for- 
feited by  his  laches  his  riglit  to  any  remedy  to  recover, 
he  has  in  effect  lost  his  title  for  ever.  What  then  is  to 
become  of  the  tide,  whether  it  be  legal  or  equitable? 
Is  it  to  become  an  hareditas  jacensj  belonging  to  no 
oue?  Is  it  to  devolve  on  the  crown,  or  to  pass  by 
escheat?  The  Plaintiff  is  barred  of  his  remedy  when- 
ever he  sues  either  in  law  or  equity ;  he  is  stopt  by  the 
plea  in  bar,  and  his.  suit  dismissed ;  this  is  all  diat  the 
Court  in  general  has  to  determine.  The  Defendant 
keeps  possession  without  the  possibility  of  being  ever 
disturbed  by  any  one.  The  loss  of  the  former  owner  is 
necessarily  his  gain;  it  is  more^  he  gains  a  positive 
'  title  under  the  statute  at  law,  and  by  analogy  in  equity. 
It  was  decided  by  Ltfxrd  HcUj  in  Stacker  v.  Bemey(a\ 
itisit  twenty  years'  possession  gives  a  tide  to  recover 
upon  in  ejectment,  and  in  Tio^lor  v*  Horde  {b\  Lord 
Mansfield  says,  '^  twenty  years'  adverse  possession  is  a 
positive  title  to  the  Defendant  It  is  not  a  bar  to  the 
^tioq  or  remedy  of  the  Plaintiff  oidy,  but  takes  away 
bis  right  of  possession/' 


The  continuing  existence  of  the  legal  estate,  unbarred 
in  the  old  trustee,  whilst  the  rents  and  profits  of  thd 
estate  are  received,  and  every  act  of  ownership  exer*> 
cised  by  the  tortious  holder  under  a  claim  of  tide,  as  the 
cestuique  trust,  without  in  any  manner  direcdy  or  in- 
directly acknowledging  the  tide  of  die  person  to  whom 
the  eciuitable  estate  may  of  right  belong,  will  not  pre* 


(«j  J  Lord  Haym.  741. 


(*)  1  Burrotv'b  Rep,  119. 
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▼ait  the  {wesession  beiog  adverse  to  tbat  person,  and  a 
bar  to  the  proaecntion  of  his  claim  in  a  court  of  equi^» 
i^  withoat  any  disability-  or  fraud,  he  has  forb(Mtie  to 
brii^  it  finrward  till  a&er  the  period  of  twenty  years  has* 
elapsed.  The  trustee,  without  any  collusion  or  blame, 
hatiiig  no  means  of  knowing  the  merits  of  the  equitable 
title,  and  misled  by  the  acquiescence  of  the  pers<m  to, 
whom  those  merits  are  known^  remains  passive,  or  even 
yidds  to  tlie  only  apparent  daim  of  title  by  the  actual 
possessor,  whilst  the  rightful  proprietor,  whose  duty  it 
is  to  assert  his  tide  by  his  own  suit  in  equity,  at  by 
calling  for  die  aid  of  his  trustee  in  a  court  of  low,  sleeps  . 
upon  his  rig^t,  and  takes  nd  step  of  any  kind  to  assert 
it  either  in  law  or  equity  within  the  limited  period.  I^ 
under  such  circumstluices,  the  mere  existence  of  the 
old  legal  estate  could  have  the  effisct  of  preventing  the 
bar  attaching  upon  the  equitable  estate,  and  canying 
back  the  claim  of  tide  to  any  period,  however  remote^ 
since  the  creation  of  the  legal  estate,  all  the  principles 
that baVe  been  established  respecting  equitable,  estates 
and  titles  would  be  overturned.-  According  to  this 
reasoning,  whenever  the  legal  estate  is  outstanding,  in 
an  old  term  for  instance^  to  attend  the  inheritance,  the 
earliest  equitable  title  must  in  all  cases  prevail ;  for  as 
that,  according  to  the  argument^  could  never  be  shifted 
or  transferred  without  the  act  of  the  party,  or  some 
rightful  convqrance  or  deduction  of  title,  every  subse- 
quent titk  must  be  wrongful,  and  the  possession  under 
it  being  therefore  tortious,  never  could,  according  to 
the  same  argument,  be  the  foundation  of  an  equitable  tide. 
Qiuei  enjoyment  for  siicty,  one  or  two  hundred  years,  or 
more^  would  be  no  security,  if  the  old  term  had  existed 
l<»ger.  It  would  always  be  open  to  enquiry  in  whom 
was  vested? the  equitable  title  which  originally  existed 
when  die  old  term  was  created^  and  upon  the  doctrine 
of  the  inseparaUe  afidpeip^tual  union  of  that  tide  with 
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tii6  l^gal^Blite,  whoerer  had  beoonie  the  traatee  of  the 
temit  whether  the  same  had  been  aasigned  ocnot,  if 
kept  aiivei  muBt  be  a  trustee  tar  that  petson*  If, 
therefore^  in  the  present  case^  the  discovery  of  the  siq^ 
poaed  mistake  in  the  constraction  of  the  deed  of  1781, 
bad  not  been  made  till  near  the  end  of  the  term  of  SOO 
years,  the  enquiry  into  title  would,  upon  the  same 
principles  that  it  is  iaow  c^ien,  have  continued  to  be 
open  then,  notwithstanding  the  oEerdse  of  every  act  of 
ownership  and  enjoyment  of  the  estate  by  the  Clinton 
family  for  near,  two  himdred  yeai&i  Hitherto  oon- 
.  V^BDCera  have  considered  an  old  term  to  be  a  desirable 
muniment  in  the  title :  but  according  to  this  doctrine, 
it  would  be  pr^psant  with  danger  to  it,  and  the  more 
so-in  propat&aa  to  what  has  hitherto  been  deemed  to 
give  additional  vahie  to  it,  its  antiqaity,  because  the 
older  the  term  the  longer  would  be  the  period  open  to 
adaimof  title. 


One  of  the  diunsel  for  the  Plaintiflh,  whose  learning 
and  experience  entitle  him  to  great  reelect  and  atten^ 
tion,  particularly  on  a  sutgect  of  this  nature,  has 
strongly  advocated  this  doctrine  in  the  first  aigument 
of  this  case^  but  I  am  disposed  to  pay  more  attention 
to  the  printed  opinion  of  •  that  saine  learned  counaelt 
not  delivered  as  an  advocate^,  but  in  the  name  and  in 
the  behalf  of  the  members  of  that*  brandi  of  the  pro- 
fanicm  peculiarly  converBam  in  these  subjects,  whose 
general  sentiments  he,  and  die  learned  Counsd  to 
whom  his  opinion  is  addressed,  were  so  wdl  entided 
to  n^resent  According  to  that  representation,  it  shoidd 
seem,  that  notwithstanding  the  arguments  and  opinion 
ddivered  in  the  presetit  case,  an  old  term  is  still 
eontiimed  to  be  hdd  by  conveyancers  in  die  same 
ortiAlation  as  before,  and  the  presumption  of  its  sur^ 
riender,  iHthbtit  snffident  ground,  is  considered  as 
18  <<  striking 
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at  the  sttded  doctrine  of  ^^et^banmt  shaking 
the  hmdiwrtu  of  real  piop^rijr,  and  rendering  in- 
secuce  die  title  of  every  purehaser  in  the  kingdom/' 
I  ooncnr  in  the  justke  of  iimt  reasoning,  but  thedoo- 
trine  above  contended  fiir  would,  lead  to  ad  opposite 
oondosion.  Hie  rarrander  of  an  old  term  vould  then 
he  deaEDed  a^  neoesaary  for  the  seonriiy  of  the  tide^  as 
it  is  now  deemed  injurious  to  it»  andwonldbeas  ei^erly 
anjiMnBdas  it  is  now  deprecated. 

But  die  law  on  this  sabjeot  has  been.loog  and  deariy 
selded.  Every  instance  in  which  an  oiitstiinding  legal 
estste  in  die  trustee  oC  an  old  temiy  has  been  allowed 
la  operate  as  a  protection  to  a  puisne  equitable  tide 
against  a  prior  oim^  b  a  precedait  against  the  doctrine^ 
that  diere  exists  an  indissoluble  connecdon  between  the 
kgsl  estate  and  the  equitable  to  whidi  it  was  at  first 
attached,  and  tliat  the  equitable  dde  cannot  be  diifted 
or  transferred  without  the  act  of  the  party  to  whom  it 
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This  point  was  settled  by  liord  Cooper  in  Wilies  y« 
Bodkigiam  (a).  Before  that  ease,  thia  erroneous  opinion 
seams  to  have  had  some  existence.  ^*  It  was  once 
doubted,"  s^  Laid  Hardmcbe^  in  WUhughby  v.  fVil- 
bntgUjff  ^<  whedMT,  if  die  term  were  vested  in  a  third 
person,  a  trustee  generally}  and  not  in  the  par^  him- 
s^  be  should  be  allowed  the  ben^t  of  it  in  equity, 
becanae  die  Court  ought  to  determine  for  whom  the 
stiaiiger  was  a  trustee,  und  then  the  rule  is  qui  prior 
ea  tempore  potior  esijure.  But  this  was  setded  by  Lord 
Cmper  in  die  case  of  WiUes  v.  BodingUm:' 

The  whole  doctrine  respecting  the  protection  affiurded 
to  purchasers  and  incumbrances  by  outstanding  legal 


(a)  S  Vem.  599. 
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estAtes^  y^Mi  established  by  Lbitl  Hardmekf  in  the  great 
case  of  WitUmghb^  y.WiUmghby  (<i).     [His  Honor  here 
read  several  passagies  from  the  juc^ment  in  that  easel. 
I  have  cited  these  passages  at  large,  from  the  clear 
manner  in  which   they  explain   the  principles  upon 
ivhich  a  eonrt  of  equity  acts  in  dealing  with  an  out- 
standing   legal   estate,    and  from  the  importance  of 
bringing  into  notice,  under  the  sanction  of  this  grut 
authority,   a  doctrine  of  such  general   and  extensiye 
application,  which  might  appear  to  have  been  called 
in  question  by  the  reasoning  in  the  present  case.     I 
would  add  a  refenmce  to  the  h^best  living  authority, 
the  judgment  of  the  present  Lord  ChancMor  in  the 
case  of  MaunireU  v.  MmindrM{b\   where  he  states 
die  beneficial  interest  of  a  term  to  attend  the  inherit- 
ance to  be  H  crekture  of  equity,   and  to  be  disposed 
of  and  moulded  according  to  the  equitable  interests 
of  all  perbons  having  claims  upon  the  inheritance.     ^  It 
was  very  early  decided,  (his  Lordship  says,)  that  if  Ai 
and  B.  advanced  money   innocently,    and  C.  bought 
also  innocently,  not  having  notice  of  each  other's  ad- 
vances, he,  who  first  had  the  luck  to  get  in  the  l^;al 
estate,   had  as  good  a  right  as  any  one,  and  should 
hold  by  his  legal  title  the  possession  against  the  prior 
equities.     I  Collect  from  all  the  authorities,  that,  wlien 
the  purposes  of  the  trust  are  onoe  satisfied,  in  equity 
the  ownership  of  the  term  belongs  to  the  owner  of  die 
inheritance,  whether  declared  by  the  original  conveyance 
to  attend  the  inheritance,  or  not."    All  these  instances 
of  dealing  with   the   legal  estate  m  equity,  and  dis- 
annexing  the  trust  from  the  strict  I^al  fee,  are  ^6lly 
incompatible  with  the  doctrine  of  an  indefeasible  right 
-to  the  legal  estate  in  the  prior  equity.     The  trust  of 
the  legal  estate  does  not  govern,  but  follows  the  eqni- 


(«)  1  T.  R.  765 


(h)  10  F(M.  85S.  S7d 
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table  title.  Hie  latter,  in  the  changes  which  it  under- 
goes by  the  act  of  the  party,  or  by  operation  of  lav, 
attracts  to,  and  chraws  after  it  the  trust  oS  the  legal 
estate.  To  entitle  the  puisne  equity  to  a  preference 
over  the  prior,  a  sufficient  reason  must  be  shewn.  Tlie 
latter  must  be  proved  to  have  been  lost^  or  the  former 
gained  by  some  adequate  and  lawful  means.  The  mis- 
take  seems  to  be  in  not  observing  how,  by  what  autho- 
rity, and  upon  what  principle  the  change  is  effectuated  in 
the  case  of  the  bar  from  laches  and  Ron-daim;  in  not 
considering  that  m  equity,  as  in  law,  the  change  is  pro- 
duced in  the  title,  not  by  the  act  of  the  party,  but, 
what  is  of  equal  avail,  by  the  operation  of  a  public  law. 
Title  is  entirely  out  of  the  question :  in  most  of  the 
cases  in  which  the  statute  operates  at  law,  or  the 
analogous  ones  in  equity,  die  wrongfid  tide  prevails  over 
the  rightful.  Thestatuteassumes  that  tobe  thecase.'  It 
is  not  wanted  when  the  tide  is  perfect ;  it  is  only  when 
there  is  some  defect 
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It  remains  to  consider  the  three  cases  rderred  to  in 
support  of  this  part  of  the  argument,  -^  the  cases  of 
Hopkins  V.  HopJcins^  Hamiood  v.  Oglander,  and  Lcndey 
V.  LcewUy.    Neither  of  these  is  cited  for  the  sake  of  the 
decision,  as  being  applicable  to  the  present  case,  but 
for  what  was  thrown  out  by  the  high  authorides,  by 
whom  those  cases  were  decided  in  the  course  of  their 
judgments.     No  direct  decision  in  support  of  the  doc- 
trine contended  for,  has  been  produced  either  by  the 
bar  or  the  bench.    This  is  a  striking  circumstance,  and 
luust  alone  afford  a  strong  presumption  against  that 
doctrine,  considering  the  magnitude  and  extent  of  the 
question,  and  the  occasions  for  its  frequent  recurrence. 
The  learning  and  industry  so  long  employed  upon  this 
case  have  not  been  able  to  discover,    in   opposition 
to  the  numerous  authorities  in  favour  of  the  bar,  a 
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l^iur  wju(  proveotad  by  the  esu^x^^  of  im  Q^tsta]ld^lg 
Ugfd  estate  No  dir^  or  i^qequivpcal  dicHm  evw  tQ 
that  «ffee(  ii  uroduQ^ ;  but  inference?  pnly,  firon^  ex,^ 
preisioo9  ua^d  wben  tbfi  pomt  wd^  c^^^ideration  was 
a  very  difienp&t  we.  These  ^presaipiub  too,  wbeii 
attentively  cn^enmed^  together  w;th  thf^  pccaaioos  of 
iiiiiig  i)fm»  will  not,  as  H  flppey^  t(;i  me,  w^rwit  tMe 
kftveiKM  dra^im  frqm  ib/ffu 

U  \fk  evid^l,  tHltt  I^rd  fiardmf^^  i^  t^ie  pan  of  bi^l 
judgioeiit  refi^^^  |q  in  flcgkus^  v.  ^ep^«i95,  did  not 
iM«n  tbiit  hb  fibnifrvatiaiis  shoukl  have  any  ^q>Ucatim 
V»  the  statM^  ^  lipiita^s,  cnt  the  analogy  to  it^  The^ 
iwe  piade  in  a  c^ae  vber^  90  sy^  ^^estipn  ha4  P^ 
^pttld  hav^  f^riaea,  vpon  (he  effect  pf  ^  Revise  to  trus- 
tee8»  under  which  the  trustees  wer^  in  |Ki6sess4W  of  the 
«CM^    Th^  qM^tipn  was,  ^otwitbi^tan^b]^  tha$  ^ir* 
cumstance,  whether  the  legal  estate  giy(«i  tQ  the  trus- 
tees generally  for  the  purposes  of  the  will,   but  not 
iqpQcifica}ly  to  ^iippprt  th?  ^x^Hj^ni  reinainder^  would 
fURPP^  those  reioainders,,  or  wl\ether  they  were  be- 
cpme  v^  by  the  death  of  the  tenant  for  lif%  when 
tber^  was  no  one  in  ^ssc,  in  whom  the  next  limitation 
could  ves^  in  Vik^  manner  as  they  would  have  been 
hfid  it  been  the  case  of  a  leg2|I  estate,  without  any  trus- 
tees inserted  to  preserve  contingent  remainders.    Lord 
Hardwicke  determined  in  hyovf  of  the  first  of  these 
propositipWI^  and  in  his  reasonyig  in  support  of  that 
determination,,  uses  the  expressioiis  relied  \ipon.     The 
ftatute  of  limitations,  or  the  analogy  to  it^  could  not  by 
PQSsibill^  hAve  the  remotest  bearing  upon  the  subject. 
The  question  arose  immediately  after  the  death  of  the 
tenant  for  life,   and  the  trustees  were  in  actual  pos-> 
^^ssion.    Lord  Hqrdjpicki^  must  therefore  have  gc»ie 
Teqr  &r  9y\  of  b^  Wa^  to  h^ye  introduced  any  topic  ^f 
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this  nature.  The  context  shews  that  he  had  nd  sudi 
intention.  He  was  speaking  of  the  effect  of  wrongfiil 
acts  upon  the  equitable  estate,  such  as  the  act  be  was 
considering  the  effect  of;  viz.  the  death  or  forfeiture 
of  the  tenant  for  life,  independent  of  and  without  r^rd 
to  actual  possession.  According  to  a  more  correct  nuuiiw 
script  note  (a),  in  Lord  Hardmck^B  own  haild-writing« 
of  bis  judgment,  which  was  produced  at  the  bar,  and 
with  which  I  have  been  furnished,  the  wordi  *<  wbilsf 
the  trustee  continues  in  possession  of  the  land,**  should 
have  been  substituted  in  the  place  of  the  words  in  Aikin$t 
*<  whilst  the  trust  continues,*'  at  the  end  of  the  selected 
passage.  The  same  words  are  repeated  both  in  tht 
manuscript  and  in  Atkins^  in  the  appllca^w  ^  tbf 
general  observations  to  the  case  m  yaAguttjk^ 
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*^  To  apply  these  instances  (I«ord  Ht^riwicke  says) 
to  this  case;  the  destruction  of  contingent  remaindeii 
bj  the  act  of  the  tenant  for  lift»  is  considered  in  law 
the  wrong  without  a  remedy :  the  law  books  call  it  a 
tortious  act  Now  if  equity  has  never  yet  suffered  any 
other  of  the  wrongful  acts  above  mentionedf  or  any 
thing  similar  to  them,  to  gain  or  transfer  an  estate 
whilsi  ike  trustees  continued  in  possesnon^  what  reason 
can  be  given  why  this  should  take  place,  or  why  the 
Court  should  strive  to  preserve  tliis  power  to  die 
cestuique  trust  for  life,  the  execution  whereof  the  law 
itself  colls  a  wrong  7*  The  cestuique  trust  here  was  an 
mian^  who  died  soon  after  his  birth,  witliout  of  course 
hanng  had  any  possession  of  the  estate.  The  trustees 
appointed  to  effectuate  the  purposes  of  tlie  will  were  ill 
possession.  It  was  in  respect  to  the  immediate  efiect 
of  wrongful  acts  upon  the  equitable  estate,  under  such 
drcumstances,    that  Lord  Hardwicke  had  under  hi9 
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consideration,  and  not  the  effect  of  the  advei'se  post- 
session  of  the  estate  by  a  stranger  for  more  thdn  twenty 
years ;  the  cestuique  trust  laying  by,  without  making  any 
claim  by  him<;elf  or  his  trustees,  under  the  analogy  to 
the  statute  of  limitations.     The  words  of  Lord  Hard- 
mcke^  as  cited,  exclude  any  reference  to  the  statute 
of  limitations^     They  refer  in  terms  to   the  wrong, 
by  which  an  estate  may  be  gained  by  the  common 
law,  by  disseisin,    abatement,  or   intrusion,   acts  that 
were   immediately   productive   of  certain  known  con- 
8ec]uences  by  the  common  law,  without  reference  to,  or 
without  deriving  any  aid    from  time   and  non  claim 
under  the  statute  of  limitations.     *^  Of  the  mere  trust 
or  equitable  estate  there  can  be  no  such  thing,   (says 
his  Lordship,)  whilst  the  trustees  continue  in  possession 
of  the  land."    Jt  is  not  by  the  technical  operation  of 
disseisin,  abatement,  or  intrusion  that  the  statute  of 
limitations  produces  its  effect   *The  statute  requires, 
as  an  indispensable  preliminary,  that  the  Plaintiff  in  a 
possessory  action  should  shew  that  he  has  had  pos- 
session of,  or  made  an  entry  into  the  estate  within  the 
limited  period.      The  onus  prohandi  lies  upon   him. 
The  enquiry  into  the  nature  of  the  possession  is  only 
material  with  a  view  to  this  point,  to  ascertain  whether 
it  has  been  such  during  Uiis  period,  os  to  make  good 
what  the  Plaintiff  is  to  prove  in  order  to  entitle  him  to 
his  action;   viz.   whether  it  shews  him  to  have  had, 
during  any  part  of  the  period,  by  himself  or  by  another, 
the  actual  possession ;  or  whether  the  estate  has,  during 
he  whole  time,  been  in  fact  held  and  enjoyed  by  an 
adverse  claim   of  title,  that  is,  a  claim  not  consistent 
with  the  tide  of  the  Plaintiff.     The  bar  arising  there* 
fore  from  the  statute,  and  the  effect  of  time  upon  non 
claim  and  adverse  possession,  are  subjects  totally  dis- 
tinct from  the  consequences  following,  by  the  common 
law,   upon  disseisin,  abatement,  or  intrusi6n.      Lord 
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JSanimck^9  observoUons  apply  entirely  to  the  lutter>. 
and  hare  no  reterenct:  to  the  furnier. 

Tills  opinion,  Uierefore,  of  Lord  Hardxmcht  cannot . 
sfford  any  guide  or   assistance  in  die  present  case. 
Stating  wba(  cannot  happen  to  a  bare  trust,  so  long  as 
the  trustee  continues  in  possession,  Ls  no  opinion  as  to 
vfhat  may  be  the  consequence  upon  a  trust  estate^  when 
possession  is  not  either  in  the  trustee  or  the  cestuiifue 
trust,  but  in  a  third  person,  who,  without  disturbing 
the   legal  estate,   claims  to  be  himself  tlie  cestuique 
trust,  and  entiers  under  diat  tide.     Lord  i^atdwicke 
caxmot  be  supposed  to  have  denied  that  such  a  case 
might  not  exist,  much  less  that  an  adverse  possession 
and  quasi  disseisin  would  not  be  the  consequence,  upon 
whidi  the  analogy  to  the  statute  of  limitations  might 
operate.     His  Lordship's  judgment  in  the  great  case 
of  CaAome  y.  Scarfe{a\  pronounced  in  the  year  pre^  . 
-ceding  that  of  Shpkins  ▼•  Hopkins^  shews  in  what  light 
his   Lordship  considered  the  possession  of  an  estate 
under  a  title  merely  equitable.     Tlie  question  in  that 
ease  was,  whether  the  husband  of  a  mortgagor  in  fee 
was  entitled  to  be  tenant  by  the  curt^ ;  one  of  the 
requisites  being,  tiiat  there  should  be  a  seisin  in  iact. 
His  Lordship  in  respect  to  that  point  says,  **  the  true 
question  is,  whether  diere  was  such  seisin  or  possession 
of  the  equitable  estate  in  the  wife,  as  in  this  Court  is 
considered  as  equivalent  to  an  actual  seisin  of  a  freehold 
estate  at  common  law?  and  I  am  of  opinion  there  was. 
Actual  possession  clothed  with  the  receipt  of  the  rents 
and  profits,  is  the  highest  instance  of  an  equitable  seisin, 
both  of  which  tiiere  was  in  this  case."     According  to 
Lord  Hariaiek^s  own  manuscript  note  of  this  case  (i), 
he  states,  (speaking  of  the  equity  of  redemption,)  <<  That 
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it  k  flot  eonmdered  m  t  mere  right,  but  m  sadi  an 
estate,  whereof  in  the  consideration  of  thit  Court  there 
may  be  a  seisin;  for  without  such  a  seisin  a  devise  could 
not  be  good.** 

If^  then,  ictoal  poisession,  clothed  with  the  rsodpt 
of  the  rents  and  profits,  constituted,  in  the  opinimi  of 
this  great  Judge,  die  highest  instance  of  eqtutable  sdsm, 
it  foDowa  that  the  eonverse,  the  lo»  of  the  poasenon 
$ad  of  the  rents  and  profits  by  the  equitable  owners  ^ 
BiQSt  aBBOunt  to  an  equitable  disseisin.  But  wtdioot 
disputing  about  terms,  it  cannot  be  denbd  that  if  the 
daimant  has  possession  defado  of  the  estate^  and  if  it  is 
accompanied  with  an  exclusive  daim  to  the  equitable 
titl^  and  to  be  the  only  cestuique  trust  for  whom  the 
oiitstaiding  legal  estate  is  hdd,  audi  possesdon  most 
be  deemed  adverse  to  the  persons  to  whom  sudi  eqni* 
taUe  title  nMy  of  r^t  bdong.  In  die  passage  aeleeted 
from  Lord  Hardmkii^s  judgment,  there  is  nodiiiig  to 
warrant  thd  inference  that  it  was  his  opinion^  that  under 
each  drcmnstances  the  person,  so  dispossessed^  would 
never  by  any  ladiea  and  non^datm,  cooti&ued  for  howw 
ever  lo^g  a  period,  be  barred  by  analogy  to  dm  statute  of 
limitationsy  but  there  is^  on  the  contrary,  strong  itttenml 
prooCof  an  opposite  inference.  It  cannot  be  si^posed, 
that  one  so  conversant  with  the  longestsbiishedprind|des 
of  equi^,  could,  when  explaining  and  eiifbrcing  the^  ni&- 
oessity  there  was  for  courts  of  equity,  ^  ia  geneial  ie 
allow  trust  estates  to  have  the  same  coosidefatieQ  la 
point  of  policy  with  l^al  estates,"  have  sMant  to  deny 
the  existence  of  die  analogy  in  dm  case  of  that  statnte^  tlm 
policy  of  which  was  of  all  others  most  ooOMttant  to  the 
princifdeB  of  equity,  and  most  neosssary  for  the  ol^oct  for 
which  LotdHardwkke  was  contending  vix^  to  pseaarre, 
afler  ilie  creation  of  trusts,  uniformity  in  the  rules  of 
property  between  1^  and  equitable  estates*    If  it  had 

been 


a  pbitt  gd  irdl  «stiibii8ll«€(,  k  w6uld  Suitly  haf e  ttt^     '^Jgr;^' 
pte^  it  in  iAfrn^  fhoti^  uiieqdiVde^,  acc»lxl^dni)id  ^th     Ciidiifbi^. 
r^ts6&§  for  A  dbtWrte  sb  lioVel,  alalihln^,  knd  extbnslVfe.        "^^'^ 
H^  ^biiia    hftv^  i^aited  (ill  the   pbiiit  was  hfbaghi        i^ti 
Afedy  ftiid^i^  his  iWiisidefatii^,  'M  fully  fli^guid  bt  th«     CUii f 6i>. 
l^,  ftfid  hot  havt^  faitrodltic^  it  ihcideiit^ly  in  &  tfftse,  M 
il^liidi  fh«  qiie^oH  lliid  hot  AJ'ideii  bt  h^A  ^pokSii  tdi 
ifi4  wKd  tt^hallj^  f6l«lgii  ttf  tHg  Subject  befbi-e  hM.    1 
caxinoti  therefore,  consider  die  opinion  of  Lord  t^li^ 
wickej  in  Hopkins  y.  Hopkins^  as  affi>rding  any  authority  ^ 
fbr  itil  j^^^tetil  cas«; 

rei^V^H  iittfdriheptiititfleeia^a;  faBrH«flffif  dfif 
|taerid  ffitta  res))eeting  fiie  p^^Mfii  suBjSet^  btii:  For  thtf 
liiftI'dMse  dxftwU  &oifi  WMi  are  supfl6s^  tb  have  bii^ 
ifie  ooBb^iUiMs  sutfeesAVSly  ent^rf^ed  by  L6i4  itttl^ 
%  and  liie  ^^mkaat  fehtoeeHor  ill  res^  to  that  diM; 
mtVmHI^  iHj^n  to  exattiklMion  of  thAl  cade,  il 
lAlM  ^bttid  fintt  it  111  to  ih^  pecnliar  Sii^fcuiMsfoiiete  bf 
%  «te  Oj^Mddifd  ^  \3iMi  l&m  great  )(Mg^  are  eisA^ 
A¥a^^baibAa^  aiid  tUM  tb^  <stUlnefe  pi*operIy  bi(  «cflrl^ 
ridefed  to  tSkfA  kaf  aUtbofifj^  6r  Msist^^ee  itf  th« 
pMsfifit  <»iiKi  Bdih  iiA  jiidg^  fM&t6  dMr  oplnidni 
am  c|li48ffDig<thM  din  enM  witd  bfie  of  an  tiiiHxk^fi&ff 
itttteiiei  l}nd«r  tliose  citeunKitanceft  it  wiiS,  that  they 
MMMid  id  ASidda^  te  a  matdrial  pr^litoinify  to  the 
teil  4tedA«  ef  ki  to  bftv«  it  Asc^rtaiu^  whether  ^ 
iHBtoe  omM  leeeftrar  at  hiw  the  kgel  emt^  with  a 
fie#  lo  the  dtfciaioii  of  the  qo^dn,  whefher  the  r^re- 
stttidtiai  of  OM  Mitot  In  tomttlon,  firould,  in  tfiat  i^is^ 
te  MtilUd  10  reoorer  hi  equity  agunst  the  repfeatat^ 
itfMi  of -tUe  othtfy  tHe  princ^at  satgecf^  WMefa  waa 
te  .fiMi  f«Bt8^  «id;.aii  iotomt  4yf  the  paal  itttaaiit^ 
No  d«^Btoti  toiA  pki^  uMier  al  the  BoUtf  or  on  tb« 
M  ♦  appeal, 
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appeal,  as  to  what  would  be  the  oonsequenoe  of  the 
enquiry  which  each  Court  thought  must  precede  any. 
decision,  though  differing  as  to  the  nature  of  the 
enquiry.  Much  less  was  any  determination  come  to 
in  either  Court,  or  even  any  opinion  given  on  any 
general  question  respecting  the  statute  of  limitations,  or 
the  analogy  to  it,  or  the  effect  of  adverse  possessi<Hi 
generally,  by  one  claimant  of  the  equitable  estate  against 
the  other,  whilst  the  legal  estate  was  outstanding  in  « 
trustee. 


Nothbg  fell  from  either  of  these  high  authorities  from 
whence  it  could  be  collected  to  be  the  opinion  of  both 
or  either,  that  the  mere  existence  of  the  l^gal  estate 
outstanding  in  a  trustee,  would,  in  all  cases,  and  under 
all  circumstances,  prevent  any  bar  ever  arising  in 
equi^,  from  the  adverse  possession  of  the  estate  by  one 
competitor  for  the  equitable  title,  and  the  laches  and 
non-claim  of  the  other,  beyond  the  period  limited  by 
the  statute  of  limitations.  This  general  proposition 
neither  did,  nor  could  in  that  case  come  under  con* 
sideration.  A  period  of  thirty-two  years  had  elapsed 
since  the  tide  of  the  Plaintifis  accrued,  but  the  subject 
at  claim  bang  fee  &rm  rents,  no  bar  could  have  at* 
tached  to  the  I^;al  remedy  from  any  statute  of  limit- 
ations, had  the  application  been  made  to  a  court  of  law« 
It  was  insisted  on  behalf  of  the  Plaintiflft,  and  not 
denied,  that  it  was  open  to  them  to  recover  in  an  assise 
under  the  statute  of  GUnwsier^  the  whole  arrears 
without  limit.  There  bemg  therefore  no  legal  bar, 
analogy,  if  allowed  to  prevail,  wotild  have  operated 
against  any  equitable  bar.  Notwithstanding  this,  how- 
ever. Lord  MvanUy  manifested  throughout  the  whole 
case,  that  strong  leaning  against  any  rdief  being  given 
in  equity,  in  a.  suit  instituted  so  long  after  the  tide 
soonied,  which  in  other  cases  distin^juisb  the  opinions 
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of  this  learned  and  able  jiic^*  <<  The  Cotut,''  he  said, 
♦*  ondoubcedly  will  Qot  do  any  thing  to  farther  such 
a  claim.  I  should  have  been  extremely. ^d  to  have 
dismissed  the  bill  now;  for  I  should  be  very  sorry  to 
have  it  understood  to  ie  the  rule  qf  this  Court,  that  there 
is  no  limitation  whaisoeoer  to  trust  estates  i  andthat^  let 
the  l^id  fstate  once  get  into  a  trustee,  the  cestuique  trust 
wy  permit  others  to  enjoy  the  property ;  and  come  to  this 
Court  at  any  distance  qf  time  for  an  account.  J  do  not 
know,  that  this  Court  mil  ever  act  upon  so  very  broad  a 
principkP  This  has  certainly  not  the  appearance  of 
&vonring  the  doctrine  now  contended  for  on  the  part 
of  the  Plaintiffs  in  .the  present  case.  His  Lordship 
afterwards  adverts  to  what  was  pressed  for  by  the  Plain-* 
tLBa,  ntr.  a  right  to  recover  the  rents  fix>m  the  very 
first,  and  says,  ^^  That  is  perfectly  alarming,  if  a  rnent 
hamng  a, trust  estate  may  lie  by  for  any  length  qf  time, 
permitting  others  to  retain  the  nohole  pn^,  and  then 
come  for  an  account.  There  must  be  some  limitation. 
I  by  no  means  msh  to  have  it  understood,  that  qfter  so 
long  an  acquiescence  the  Plaintiffs  are  entitled  to  relief  in 
a  court  (jfeyutityr  (a) 
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TheXiorilCAtf  »^00rconcorred  in  thmking^  that  furtlier 
enquiry  was  necessary  before  a  final  decision  could  be 
made,  but  differed  as  to  the  nature  and  object  of  the  en-« 
qniiy,  considering  that  it  should  embrace  the  actual  state 
of  the  title»  the  dealings  of  Lamrence  the  trustee,  with 
the  estate  since  he  had  the  estate,  and  what  acts,  deeds, 
and  assarances  had  been  done  and  executed  respecting 
the  fise  &rm  rents.  In  other  respects,  however,  he 
seems  to  have  taken  the  ^ixme  general  view  of  the  case. 
His  Honor  here  read  several  passages  from  the  judg*> 
ment,  in  the  pages  cited  below  (6),  observing,  that  they 
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sh^tred  W  m\Ah  this  case  i^MtSi  5fi  hi  0#H  fMea^ 
l&f  elrcumstahc^es,  tod  boW  little  it  iiivotVed  tfiij  de- 
ctsion  of  any  geti^ral  que^^bti.  The  hkiUrt  of  th(!  pi^ 
f^Tiy  ifl  dispute  did  hot  ^ditlit  of  dttadl  etltiy.  liO^ 
f^n^r^  ^d2i  k  trustite  tbr  all  palette;  it  #fts  tHe  ea^e  cif 
tenants  in  comtnoiii  iii  which,  as  Lord  MttHsfitUi  bb» 
served,  iH  JDo?  v.  Pto$ier  (a),  •*  the  pOte^ridh  of  one 
tenant  th  eommoh,  eo  nofnine^  dd  iehant  in  edflithdii  tkSi 
neVef  bat*  bfjt  ebmpanion ;  betanse  Mdh  pbsitesfidon  U 
tioi  advei^  to  the  right  of  his  tompahion,  but  in  sup^ 
port  of  thdr  cothm6n  title,  and  by  paying  hiin  lib 
ihftre,  he  ackiiowledges  hiifi  e6-fentot  Ndr  ifidMd  \h 
k  refill  td  pay  of  itself  efficient,  widi6Ut  drying  hi^ 
fitle.*^  In  such  a  ease,  soiile  tiihe  must  elapse  bel8M 
the  presumption  of  ^tiial  ousted  ^dttld  take  pUic^  ittid 
till  then  the  bar  could  not  begin  to  run,  if  M  all.  PM« 
session  by  a  common  trustee,  and  d  dealing  whh  Efifll^ 
diJght  In  feuch  case  be  Very  Mlitetiat  to  destrajF  tB^ 
presumption,  and  keep  aKte  the  tine  title,  to  whiftfi 
ihe  po^ei^ion  would  in  preferenee,  if  it  eoiild,  be  fi^ 
ferred.  It  is  sufficieiit  if  the  possession  6M  be  foach^ 
consistent  with  the  rightful  title,  to  preretlt  Itt  Miif 
adrerse.  But  if  the  possession  had  been  adverse,  still 
fer  the  reasons  Wore  ^Iven,  it  ^as  hot  k  case  m  which 
any  equitable  bar  cdultl  be  set  up  bjf  MttOogjfi  Beettfle 
(here  beihg  no  legiil  bar,  analogy  Operiited  fluj  (ll^i» 
way.  I  have  di^elt  the  longer  upon  thia  ease  fioill  tm 
anstlety  to  shew  that  nothihg  appears^  in  IHiy  paft  of  ii| 
Uf  wairant  the  6onela8ion^  that  ahy  sancBdn  wiel  given^ 
dther  by  Lord  4hfenku/i  or  the  Lati  Ckdncetttft^  te 
k  dbetrin^  whidi  is  properly  characteiised  by  the 
former  as  *<  bdng  pefftetly  alarmil^,"  tkM  §b  Umg 
ttM  the  legal  estate  is  not  baited,  hb  boT  em  eve»  MtiA 
ixpoh  an  equitable  tide,    'the  lehdeney  ef  tl^  tkB^ 


(d)  Oinifper,21't. 
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when  tfie  whole  (rf*  it  is  ooHmderady  is,  I  tbifil^  as  flu*  Hi 
there  hi  any  reference  to  the  iubjcct,  to  manifest  thai 
an  opinion  in.&vour  of  a  contrary  doctrine  wes  enter* 
tflined  by  both  the  high  authoritiel  by  irfaom  it  was 
dedded. 


m 


The  third  end  only  reoiaiaing  case  r^fened  to  in. 
soppori  of  this  doctrine,  is  Lawl^  t«  iMri^  decided 
by  Lord  JUbudef/SeU^  and  quoted  froni  the  r^rl  of  it 
in  0  Modems  $2^  a  book  of  Tery  questionable  authority, 
sBid  the  iQeecumcy  of  which  was  ncTcr  more  strongly 
shewn  than  in  this  report.  Lord  Macekffield  is  there 
^presented  to  hare  disallowed  the  plea  of  the  statute  of 
lifliitatioos  ^*  because  the  estate  in  law  was  in  trustees." 
The  veport,  on  the  fiu)t  of  it»  is  unfaileUigible.  It  is 
diflculf  to  tmderstandy  how  it  could  be  any  answer  to 
d»  simuieof  hmitations  pleaded  to  a  bill  fiir  an  account 
of  what  was  doe  from  an  executor  for  the  overplus  of 
rsot  teodyed  by  the  testatrix  in  her  lifistlme,  and  aftcn» 
watda  by  the  executor,  that  the  estate  in  law  was  in  the 
trusteat.  Coald  the  heir,  who  is  admitted  to  be  com^ 
pecent  in  hia  own  name  to  mahitain  the  suit,  have  been 
excused  fbr  hafing  delayed  it  for  fourteen  years  by  an 
allegatioti  that  the  trustees,  admitting  that  the  suit  might 
hare  been  itistitntad  by  them,  had  also  been  guil^  of  the 
same  kehes?  But,  upon  a  reference  to  the  niter's 
book(«X  ^  whole  oaas,  and  the  proceedings  of  the 
Cowt  appear  to  hare  bean  entirely  misrei^resented  in  this 
fery  itioorrect  reports  The  reporter  represents  the  case 
to  hare  been  the  sobgect  of  only  one  bill:  there  were  in 
Cm  two  separate  bills,  the  dates,. fiicts,  and  circus^ 
stances  comprised  m  whicb^  hare  been  Ueuded  ai|d 
confiisdd.  The  settlement  which  gare  rise  to  diem  was 
made  by  Sir  T./4«iQr,  in  l£6L    He  died  in  1696^. 

(S^  Meg^UhnB.  1718.  fo.S21.,  B.  1719.  fo.4Sl.,  B.  17S9.  fo.545. 
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The  fint  bill  was  filed  by  bis  heir  at.  law,  who  had  be« 
come  entitled  to  the  estate*  subject  to  tlie  widow^s  limited 
rigiit  to  the  rents  existing  at  the  time  of  the  setUement* 
in  Easter  term  1715,  to  restrain  by  injunction  an  ^ect^ 
ment  brought  by  the  trustees  of  the  settlement  against . 
the  tenants,  who  bad,  at  the  ustance  of  the  heir,  refused 
to  pay  to  the  widow  the  rents  exceeding  the  anK>unt  at 
the  time  of  the  settlement  To  this  bill  Dame  Anne 
Lawlejff  the  widow,  who  was  one  of  the  Defendants,  put 
in  her  answer,  but  died  before  the  suit  came  to  a  hear- 
ing, which  it  did  in  February  1718,  after  being  revived 
against  her  executor.  The  register's  book  states,  that, 
it  being  suggested  at  the  hearings  on  the  part  cf  the 
executor,  that  Lady  ZatnZ^,  instead  of  having  re- 
ceived any  overplus  of  rents,  had  been  in  fact  under* 
paid  what  was  due  by  virtue  of  the  settlement;  and 
he  applying  for  permission  to  receive  finom  the  tenants 
so  much  as  remained  due  to  her  estate,  the  Court 
directed  the  Master  to  take  an  account  of  what  was 
due.  The  account  was  acooidingly  taken  before  the 
Master,  and  in  the  result,  a  balance  of  24eSk  1 5s* 
was  reported  by  the  Master  due  from  the  widow's 
estate,  she  and  her  executor  having  received  overplus 
rents  to  that  amount.  The  Plaintiff  then  applied  for 
an  order  of  payment  to  him  by  the  executor  of  that 
balance.  The  Chancellor  refused  to  make  the  order, 
because  the  bill  had  not  been  filed  for  that  purpose* 
The  heir  was  thus  put  to  the  nececsity  of  filing  a  secopd 
bill)  to  compel  the  executor  to  pay  the  sum  tlius 
ascertained  to  be  due.  This  bill  was  filed  in  1720, 
and  it  was  to  this  second  bill  diat  the  executor,  for  the 
first  time,  pleaded  the  statute  of  limitations,  insisting 
that  some  of  Lady  Larxle^s  receipts  of  rents  included 
in  the  Master's  r^)ort,  had  taken  place  fourteen  years 
before.    Under  these  circumstances,  it  is  obvious  what 
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must  have  been  the  ground  for  disallowing  the  plea. 
After  the  account  had  been  taken,  without  objection 
on  either  side,  at  the  instance  and  for  the  benefit  of  the 
executor,  it  was  too  late  when  the  result  turned  out  un- 
favourable to  him,  to  set  up  such  a  plea.  The  plea  was 
accordingly  overruled,  and  the  executor  decreed  to  pay 
the  balance  reported  due.  Nothing  appears  in  the  re* 
gister  to  countenance  so  strange  a  reason  for  overruling 
the  plea,  as  that  assigned  in  9  Modem.  The  trustees 
were  no  parties  to  the  second  suit,  nor  had  any  one  any 
concern  in  the  subject  of  it,  (confined  as  it  was  to  the 
payment  of  the  precij^e  balance  reported  due,)  except  the 
Plaintiff  and  the  executor  of  Lady  Lanolei/.  It  is  un- 
necessary to  observe  fiirther  upon  this  case. 


1820. 


The  three  l^t  cases,  upon  which  I  have  been  observ* 
ing  in  detail,  having  been  selected  in  the  judgment  in 
support  of  the  doctrine^  which  I  consider  to  be  not  well 
founded,  seemed  to  require  a  particular  examination. 
Upon  the  cases  referred  to  at  the  bar  for  the  same  pur- 
pose, a  few  observations  will  be  sufiicient.  The  chief 
of  these  were  Pomfret  v.  Lord  Windsor^  Pickering  v. 
Stam/brd,  and  Lord  Gretwille  v.  Slytfi.  One  answer 
applies  to  them  all.  In  none  of  them  did  tlie  question 
turn  upon  the  statute  of  limitations,  or  the  equitable 
analogies  to  it  Lord  Hardwicke^  in  the  first  of  these 
cases,  expressly  puts  the  statute  of  limitations  out  of  the 
question,  and  confines  the  case  to  presumption,  which 
he  shews  was  fully  rebutted  by  the  circumstances.  In 
Pictej'f'ng  V.  Lord  Stamford j  Lord  Alvanley^  with  great 
reluctance,  was  compelled  to  leave  tlie  case  to  the  same 
criterion,  strongly  expressing  his  opinion  of  the  mischief 
oF  stale  demands,  and  wishing  that  twenty  years  con- 
stituted an  universal  bar.  But  it  was  a  bill  against  an 
administrator  for  an  account  of  assetts,  and  could  not  be 
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brougbt  vithio  tfae  opemtion  of,  or  the  analogy  to  an^ 
statute  of  limitations.  In  Lord  GrenviUe  v.  Bh/the^  the 
period  of  tortious  possession  was  too  short  to  afford  any 
argument  in»n  it;  and  the  ground  on  which  the  pos- 
session, thoogh  adverse  in  fact,  was  not  considered  to 
so  in  equitj]^  vix.  by  »  constructive  reference  of  ii  to  the 
jrii^tfiil  titi%  proceeds  on  a  principle  that  can  never 
a^y  toany  case,  as  I  have  before  endeavoured  to^  shew, 
in  which  ^  question  turns  upon  the  statute  of  limits 
ationa,  or  the  analogies  to  it  The  enquiiy  in  such 
cases  must  always  be  as  to  the  fact,  whether  the  pos- 
session is  dejaeto  adverse  to^  or  consistent  with,  the 
rightful  title.  The  possession  never  could  in  any  case 
be  adverse  to  the  true  titles  if  it  were  to  be  always 
governed  by  a  constructive  reference  to  tide,  and  to 
take  its  denomination  accordingly.  The  distinction  be- 
tween a  possession  adverse  and  not  adverse  would  no 
longer  exist  Eveiy  possession,  whatever  were  its  real 
character  in  fact,  would  become  rightful,  in  the  case  of 
an  equitable  estate,  and  so  the  possibility  be  excluded  <^ 
there  being  any  case  in  which  the  analogy  to  the  statute 
of  limitations  could  be  applied.  The  late  Master  of  the 
Rolls  has  very  ably  exposed  and  refvited  this  doctrine  in 
the  case  of  Beckford  v.  Wade^  already  referred  to. 


Before  I  close  this  head,  I  ought  to  mention  a  case 
omitted  to  be  referred  to  amongst  the  authorities  in 
fiivour  of  the  operation  of  the  equitable  bar,  notwith- 
standing the  existence  of  an  outstanding  legal  estate. 
\  mean  the  case  of  Dcure  v.  Beardsham{a\  where, 
though  the  legal  estate  of  a  copyhold  was  outstanding 
in  a  trustee,  the  owner  of  the  equitable  estate  having 
acquiesced  for  twenty  years  in  the  adverse  possession  of 
the  person  to  whom  the  estate  was,  by  mistake,  sup- 


(a)  lCh.Cat,Z9. 
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posed  to  beloiigi  vn^  l^eld  to  be  hp^rred  ii|  equityi  by, 
analogy  to  the  statute}  and  his  bill  for  relief  was  oq 
this  ground  dismissed,  though  it  vas  clear  he  would 
have  been  endtled  to  \t^  had  the  suit  been  instituted 
before  the  twen^  years  w^e  elapsed.  This  is  a  case 
dii^y  in  point  to  the  present. 

I  conceive  it,  therefore,  to  be  established  both  6U 
principle  and  authority,  that  the  laches  and  non-claim  (>f 
the  rightful  owner  of  an  suitable  estate  for  a  period  of 
twenty  ye^urs,  (supposing  it  the  case  of  one  who  must 
within  that  period  have  made  his  claim  in  a  court  of 
]aw  bad  it  b^en  a  legal  estate,)  under  no  disability,  and 
where  there  has  been  np  fraud,  will  constitute  a  bar  to 
equitable  relief  by  anijogy  to  the  statute  of  limitation^ 
if,  during  all  that  period,  the  possession  has  been  held 
under  a  cjaim  unequivocally  adverse,  and  without  any 
thmg  having  been  done  or  said,  directly  or  indirectly  to 
recognize  the  title  of  such  rightful  owner  by  the  adverse 
possessor;  and  that  the  operation  of  the  bar  in  such 
case  will  not  be  prevented  by  the  mere  existence  of  the 
legal  estate  unbarred  in  9  trustee,  provided  nothing  be 
done  or  said  to  admit  ^uch  legal  estate  to  belong  to,  or 
to  be  held  in  trust  for,  the  rightful  owner,  but  on  the 
contrary  the  s;»me  is  uniformly  treated  as  belonging  to 
the  claimant  in  possesion,  as  the  sole  and  exclusive 
cestuique  trust,  and,  without  any  fraud  or  misconduct 
is  appropriated  to  his  use  and  benefit 

I  have  hitherto  considered  the  case  as  if  the  contest 
had  been  between  two  persons^  each  claiming  the  equi- 
table estate,  and  the  legal  estate  existing  unbarred  in  a 
person  sustaining  without  a  doubt  or  question  the  cha- 
racter of  a  trustee.  It  remidns  to  consider  how  &r  the 
case  b  differed  by  the  peculiarities  which  belong  to  the 
relation  dT  mortgagor  and  mortgagee^  and  to  a  bill  see- 
ing 
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ing  tlie  equity  of  redemption  under  the  circumstances  of 
the  present  case.  In  thus  considering,  first,  the  question 
generally  as  applied  to  all  trust-estates,  I  have  followed 
what  appeared  to  me  to  have  been  the  courae  pursued 
by  the  late  Master  of  the  Rolls,  both  in  his  reasoning, 
and  in  the  authorities  referred  to,  all  of  which  relate 
generally  to  equitable  estates.  In  support  of  the  doc- 
trine contended  for  in  the  case  of  a  mortgage  no  au- 
thority of  any  kind  has  been  referred  to ;  no  decision, 
nor  even  dictum  of  any  Judge  has  been  cited.  The 
proposition,  though  a  general  one,  applying  to  the  case 
of  every  estate  upon  which  there  is  a  mortgage,  is  now, 
ibr  the  first  time,  laid  down,  without  any  authority  of 
any  kind  in  support  of  it,  and  in  opposition  to  all  the 
general  principles  and  authorities  on  the  other  side, 
that  the  bar  from  length  of  time  and  non-claim  never 
can  affect  an  estate,  so  long  as  it  is  covered  by  a  mort- 
gage ;  that  the  claim  of  title  to  a  mortgaged  estate  re- 
mains for  ever  open,  and  may  at  any  time  be  carried 
back  to  the  period,  however  remote,  when  the  mortgage 
was  first  made,  for  one  hundred  years,  five  hundred, 
and  even  five  thousand,  if  the  mortgage  or  the  term 
originally  created  in  support  of  it,  has  continued  to 
exist  unbarred.  It  is  singular  that  a  doctrine  so  general, 
and  so  important  in  its  consequences,  affecting  the  title 
of  so  many  estates  at  all  times,  should  never  have  been 
found  out  till  the  year  1812,  and  that  all  conveyancers 
in  all  periods,  and  all  courts  of  equity  up  to  that  time, 
should  have  been  acting  upon  a  received  opinion  directly 
contrary,  without  having  ever  before  discovered  their 
mistake.  The  doctrine  is  not  founded  on  any  re^ason  or 
prbciple.  The  mischievous  and  alarming  consequences 
of  it  to  the  real  property  of  the  kingdom,  and  the  open- 
ing given  by  it  to  vexatious  and  interminable  litigation, 
in  opposition  to  the  most  established  principles  of  policy 
and  law,  cannot  be  doubted.    The  argument  in  favour 
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ot  it  rests  upon  technicd  and  artificial  reasoning  upon 
the  nature  of  a  mortgage  title,  considered  with  reference 
to  the  form  of  the  deed  by  which  it  is  created,  and  the 
Gtesequences  of  that  form  in  a  court  of  law.  It  will 
not  be  necessary  to  repeat  the  answer  to  this  argument, 
so  fiir  as  it  applies  in  common  to  equitable  estates  in 
general.  It  remains  only  to  advert  to  such  part  of  it  as 
apfdies  peculiarly  to  the  casie  of  a  mortage. 

The  possession  of  the  mortgagor  is  stated  to  be  the 
possession  of  the  mortgagee,  and  never  can  become  ad- 
verse to  him.  He  is  a  mere  tenant  at  will,  having  a 
precarious  and  permissive  possession,  the  legal  right  of 
possession  remaining,  by  admission,  in  the  mortgagee, 
which  he  may  assert  at  any  moment  he  pleases.  The 
mortgagee  is  a  trustee  for  the  rightful  owner  of  the 
eqfnkj  of  redemption.  Between  trustee  and  cestuique 
trust  the  statute  of  limitations,  and  the  analogy  to  it, 
never  operate.     The  right  to  redeem  is  still  admitted 

.  by  the  mortgagee,  and  all  parties,  to  exist,  and  must 
therefore  be  given  to  somebody.  Is  not  the  Court 
bound  to  give  it  to  the  person  who  shows  a  tide,  in  pre- 
ference to  him  who  has  nothing  to  show,  but  a  possessicm 
of  twenty  years  ?  ^Although  the  equitable  ownership  is 
in  the  mortgagor,  yet  his  possession  is  of  a  more  pre- 

.  carious  nature  than  that  of  any  oihex  .cesluique  trust. 
A  court  of  equity  will  not  interfere  to  prevent  the  mort- 
gagee from  assuming  the  possession,  as  it  would  do  in 
the  case  of.  other  trustees,  (a) 

These  appear  to  hbve  been  the  principal  reasons 
assigned  for  this  doctrine.  I  cannot  bring  myself  to 
adopt  them.  The  view  which  is  taken  by  thetn  of  the 
relation  subsisting  between  mortgagor  and  mortgagee, 
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1690..  and  the  character,  rights,  and  duties  s^Muratdy  belong^ 
"^  -  .  '  ing  to  each,  is  not  the  view  which  is  taken  and  acted 
Cholmok*  up<m  in  a  court  rf  equity.  The  relation  subsisting  be- 
™^^  tween  mortgage  and  mortgagee  is  one  of  a  pecaliar 
l^<f  and  anomalous  nature,  and  is  regulated  not  by  the  form 
of  the  conveyance,  or  the  legsl  consequences  and  efieet 
of  it,  but  by  a  system  of  rules  estaUished  by  a  long 
train  of  decisions,  and  universally  adopted  and  acted 
upon  in  a  court  of  equity.  If  the  form  of  conveyance 
and  the  legal  title  were  to  prevail,  the  abscdute  owner- 
ship of  the  estate^  after  the  condition  is  forfeited,  would, 
in  the  case  of  a  mortgage  in  fee,  belong  for  ever  to  the 
mortgagee,  without  any  trust  or  defeasance  of  any  kind. 
The  mortgagor  would  then  be  reduced  to  the  oondition 
in  which  the  argument  represents  him  to  be.  But  is 
that  the  light  in  which  he  is  evw  considered  in  equity? 
Is  he  there  for  any  purpose  ever  considered  as  a  tenant 
at  will,  holding  the  possession  under  the  mortgagee? 
Is  any  point  better  established  than  that  a  n^^CMigagor, 
after  executing  a  mortgage  in  fee,  and  aftier  the  con- 
dition forfeited,  is  sdll  considered  to  remain  the  absolute 
owner  of  the  estate^  as  he  was  before,  for  every  purpose, 
as  against  all  the  rest  of.  the  world,  and  as  agamst  the 
mortgagee  for  every  other  purpose,  excq)t  only  the 
security  and  pledge  which  the  estate  is  become  for^the 
re-payment  of  the  debt  contracted  by  the  mortgage? 
It  would  be  an  useless  waste  of  time,  to  cite  authorities 
upon  a  subject  so  familiar.  Lord  Hardwicke^  in  the 
case  of  Casbome  v.  Scarfe^  deciding  that  the  husband 
of  a  mortgagee  in  fee  was  entitled  to  be  tenant  by 
the  curtesy,  fully  explains  this  to  be  the  character 
of  a  mortgagor,  and  the  reasons  for  it :  as  does  Lord 
jilvanletfy  in  the  case,  already  referred  to,  of  Har-- 
fnood  V.  Oglander.  In  a  court  of  law  the  mortgagor  is 
nothing;  in  a  court  of  equity  he  is  every  thing.  He 
has  the  same  power  to  derise  and  alienate,  as  he  had 
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before  the  mortgage,  subject  only  to  tba  mcambrfmcef 
A  previous  will  is  revoked  only  pro  tanio  by  the 
mortgage.  The  mortgagee  in  fee  cim  only  «lienat« 
his  mortgage  interest.  The  mortgaged  estate  does  not 
pass  under  %  devise  of  all  his  lands,  tenements,  an4 
hereditaments,  made  before  foreclosure  evep  though  4 
subsequent  foreclosure  takes  place;  as  was  unanimously 
resolved  by  Lord  Ccfwper^  assisted  by  Liord  Chief  Justice 
Treoor^  and  Mr.  Justice  Tracj/^  in  the  case  of  Lition  y. 
Falkland  (a).  In  the  hands  of  the  mortgagee,  ^e  mor^ 
gage  is  considered  in  equity  as  9  misre  personal  chattel^ 
which  passes  to  the  executor.  It  is  a  chose  in  ^ction^ 
*^  irom  whence,"  Lord  Hardmde  observe?,  *^  it  neq^ 
sarily  follows  tbajt  the  nature  of  the  ivt^eipt  of  (b^  pe> 
son  who  has  the  equi^  of  redemption  mu^t,  w  tb^  ey^ 
of  a  court  of  equity,  be  a  real  estate ;  for  otiberwiiae  Ae 
ownership  of  the  land^  the  real  property  ij;^  eqi4^)  w^uld 
be  Slink  and  vested  nowhere,  which  is  Qot  to  be  «4* 
mitted,  and  therefore  if  it  be  not  w  1^  wMgms^  i( 
must  remain  in  th^  mortjgagor/'  {b) 


1880, 


Is  all  this  consistepit  with  the  doctrine  pf  the  i^ioit*- 
gagor  being  tenant  at  will,  and  deriving  ^  t^tle  to  idle 
possession  under  the  mort^psge  ?  The  loong^gor,  who 
is  stated  to  be  tenant  at  will,  when  i^  possession  pays  m 
rent^  nor  is  liable  to  any  account  of  his  raits  to  .the  n^ortr 
gagee.  The  mortgagee,  who  i?  treated  as  having  th^ 
only  title  to  the  equi^,  if  he  takes  possession,  is  a  bailiff 
without  salary,  bound  to  account  for  all  the  rents  an4 
profits.  The  tenant  at  will,  therefore,  in  po^sc^ip^ 
neither  pays,  nor  accounts  for,  any  r^t  tohis  sup^pme^ 
landlord,  but  the  landlord^  in  the  same  predigjyi?ent» 
becomes  an  accountable  bailiff  to  his  own  tenant  at  wilL 
The  possession  of  the  morljg^gQr,  ox  ih^  person  fdajm- 
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ing  that  character,  is  not  adverse  to  the  mortgagee, 
because  it  is  consistent  with  his  title.  The  mortgagee 
is,  therefore,  not  barred  by  any  length  of  that  pos- 
session ;  but  the  possession  of  the  moitgagor  is  adverse 
to  every  other  claimant  of  the  equity  of  redemption, 
because  it  is  inconsistent  with  his  claim  of  title. 


Against  him,  therefore,  it  will  operate  as  a  bar,  if 
acquiesced  in  beyond  the  limited  period.    Payment  of 
the  interest;  of  the  mortgage  by  the  mortgagor,  or  the 
person  claiming  to  be  mortgagor,  to  the  mortgagee,  is 
a  recognition  of  the  right  and  title  of  the  mortgagee^ 
and  preserves  it  unbarred ;  but  it  cannot  be  deemed  a 
recognition  of  the  right  or  title  of  any  other  person  to 
be  the  mortgagor.    It  is  an  act  of  a  directly  contrary 
import.     By  making  the  payment  in  his  own  name,  and 
on  his  own  account,  he  takes  upon  himself  to  do  an  act 
thdt  belongs  to  the  mortgagor,  and  thereby  virtually  de- 
clares that  character  to  belong  to  himself.     It  would  be 
a  perversion  of  inference  to  convert  an  act,  done  for  the 
purpose  of  the  assumption  of  the  character  exclusively  to 
himself,  into  an  admission  of  its  belonging  to  another. 
.The  character  of  the  possession  is  made  to  undergo  an 
extraordinary  change  by  applying  to  it  the  constructive 
reference  to  title.    The  mortgagee  having  declined  the 
possession  and  left  it,  as  it  was  before  the  moitgage,  ia 
the  mortgagor,  who  continues  in  the  actual  possession  and 
-enjoyment  of  the  rents  and  profits,  for  his  own  absolute 
use  and  benefit,  as  the  equitable  owner  of  the  estate, 
his  possession,  notwithstandmg,  is  by  construction  coa*^ 
sidered  first  td  be  the  possession  of  the  mortgagee ;  and 
then  his  (the  mortgagee's)  constructive  possession,  is  by 
ft  second  construction  made  to  be  the  possession  of  the 
])erson  entitled  to  the  equity  of  redemption.    The  cha- 
racter of  mortgagor  would  thus  be  treated  as  belonging 
at  the  same  time,  for  different  and  opposite  purposes,  to 
V.  '  .  both 
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both  the  claimants :  firsu  for  the  purpose  of  taking  from 
Lord  Clinton  the  benefit  of  actual  possession,'  and  then 
for  transferring  it,  through  tlie  medium  of  the.  mort- 
gagee, to  Mrs.  Darner.    Both  these  cannot  be  right;  the 
character  of  mortgagor  cannot  in  both  ways  be  applied 
to  the  possession.    The  argument  should  be  consistent, 
in  treating  the  character  as  belonging  throughout  either 
to  the  one  or  the  other  of  these  persons;  but  it  cannot 
be  shifted,  assuming  the  character  to  be  vested. for  one 
purpose  in  Lord  Clinton^  and  for  another  in  Mrs.  Darner. 
If  the  actual  possession  of  Lord  Clinton  is  to  be  con- 
sidered indepeadendy,   and  without,  reference  to  the 
character  of  mortgagor,  it  never  can, be  treated  as  the 
possession  either  of  the  mortgagee  or  Mrs.  Darner.  [  U, 
according  to  the  argument,  it  is  to  be  qualified  by  re- 
ference to  the  character,  of  mortgagor,  that  character 
cannot  at  the  same  time  be  treated  as  belonging  to 
Mrs.  Darner.    This  double  and  circuitous  construction 
begins  with  one  principle^  and  ends  with  another  that  is 
contrary  to  it;  the  first  proceeding  on  the  principle  that 
the  possession  of  the  moitgagor  Ls  the  possession  of  the 
mortgagee;  the  second,  inverting  the  order,  considers 
the  possession  of  the  mortgagee  to  be  the  possession  of 
the  mortgagor.    Neither  of  these  constructive  references 
to  title,  for  reasons  before  given,  can  be  allowed  to  take 
place  in  a  case  of  this  nature,  where  the  question  turns 
upon  the  statute  of  limitations,  or  the  analogy  to  it; 
the  fact  only  of  actual  possession  is  to  be  considered, 
concerning  the  adverse  character  of  which  there  is  in 
this  case  no  doubt,  at  least  with  respect  to  Mrs.  Darner. 
It  is  said  that  the  mortgagee  is  a  trustee  for  the  mort- 
gagor, <liat  their  interests  are  parts  of  one  tide,  and 
together  form  one  entire  estate ;  and  that  the  admission 
of  the  title  of  the  one  is  virtually  and  of  necessity  an 
admission  of  the  tide  of  the  other.     That  the  lengU^  of 
time  cannot  be  set  up  as  a  bar  by  the  mort^agee^  against 
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lii«  ceitaiqud  tnist,  Mrs.  Darner ;  and  tbat  the  eidstence 
and  validity  of  the  title  of  the  mortgagee  being  on  all 
fides  admitted,  the  benefit  of  it  must  be  given  by  the 
mortgagee  (the  trustee)  to  his  cestuique  trust,  Mrs.  Darner^ 
The  equity  of  redemption  is  admitted  to  exist,  and  must, 
therefore^  be  fpven  to  the  rightful,  and  not  the  tortious, 
owner* 


The  pontion 
that  the  inort- 
gagee  is  a  trus- 
tee for  the 
mortga^r,  to 
be  received 
with  consider- 
able qoalifi- 
cationi. 


I  will  consider  separately  each  of  these  positions,  and 
first,  as  to  that  of  the  mortgagee  being  a  trustee  for  the 
mortgagor,  upoA  whieh  so  much  of  the  argument  is 
built.  That  the  consequences  contended  for  would  not 
fi^llow,  chren  if  the  character  of  trustee  did  properly 
belong  to  the  mortgagee^  not  being  in  actual  possession, 
I  have  already  endeavoured  to  show.  It  may  be 
(iroper,  however,  to  consider  how  fiu-,  and  in  what 
respect,  he  is  to  be  considered  as  possessing  that  chaf- 
racter.  The  position  is  to  be  received  with  consider- 
able qualifications,  as  will  fq>pear  by  examining  what  is 
the  true  character  of  a  mortgagee,  and  how  he  is  con- 
sidered in  a  court  of  equity.  Lord  Mansfield^  advert- 
ing to  the  comparisons  made  in  respect  to  mortgages, 
Jias,  I  think,  said  there  is  nothing  so  unlike  as  a  sin^e^ 
and  nothing  more  apt  to  mislead.  A  mortgagor  has- 
hed ascribed  to  him  a  variety  6(  different  characters, 
in  which  there  existed  some  points  of  resemblance, 
when  it  was  not  very  material  to  ascertain  what  his 
powers  or  interests  were,  or  to  settle  with  any  great 
precision  in  what  respects  the  resemblance  did,  and  in 
what  it  did  not  exist  But  it  would  be  productive  of 
much  error,  if  it  were  to  be  concluded  that  the  resem- 
blance was  complete,  in  every  point,  to  any  one  of  the 
ascribed  characters.  The  relations  of  vendor  and  pur- 
chaser, of  principal  and  bailiff,  of  landlord  and  tenant, 
of  debtor  and  creditor,  trustee  and  cestuique  trust,  have 
been  applied  to  the  relation  of  mortgagor  and  mort- 
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gagee,  according  to  their  di£ferent  rights  and  interest^ 
before  or  after  the  condition  forfeited,  before  or  after 
foreclosure,  and  according  as  the  possession  was  in  the 
mortgagor  or  mortgagee.     Qjuo  teneam  vultus  mutantem 
Protea  nodoP     The  truth  is,  it  is  a  relation  perfectly 
anomalous  and  sui  generis.     The  names  of  mortgagor 
and  mortgagee  most  properly  characterise  the  relation ; 
they  are,  (as  Mr.  Justice  BuUer  observes,  ia  Birch  v. 
Wright  (a),  characters  as  well  known,  and  their  rights, 
powers,  and  interests  as  well  settled,  as  any  in  the  law. 
It  is  only  in  a  secondary  point  of  view,  and  under 
certain*^  circumstances,    and  for  a  particular  purpose, 
that  the  character  of  trustee  constructively  belongs  to 
a  mortgagee.    No  trust  is  expressed  in  the  contract; 
it  is  only  raised  by  implication,   in   subordination  to 
the  main  purposes  of  it,  and  after  that  is  fully  satisr- 
fied;   its  primary  character  is  not  fiduciary.     It  is  a 
contract  of  a  peculiar  nature,  by  which,  under  certain 
conditions,   the  mortgagee  becomes   thepurchaser  of 
a  security  and  pledge,   to  hold  for  hid^wn  use  ^nd 
benefit     He  acquires  a  distinct  and  independent  bene- 
ficial interest  in  the  estate;  he  has  always  a  qualified 
and  limited  right,  and  may  eventually  acquire  an  ab- 
solute and  permanent  one  to  take  possession,  and  he 
is   entitled  to  enforce  his  right  by  adverse   suit   in 
invitum  against  the  mortgagor;   all  which  can  never 
take  place  between  trustee  and  cestuique  trust     They 
have  always  an  identity  and  unity  of  interest,  and  are 
never  opposed  in  contest  to  each  other.   The  late  Master 
of  the  Rolls  observes,  that  in  general  a  trustee  is  not 
allowed  to  deprive  his  cestuique  trust  of  the  possession, 
but  a  court  of  equity  never  interferes  to  prevent  the 
mortgagee  from  assuming  the  possession.    In  this  the 
contrast  between  the  two  characters  is  strongly  marked. 
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By  not  interfering  in  this  latter  case,  a  court  of  equity 
does  not,  as  it  is  supposed,  in  opposition  to  its  usual 
principle,  refuse  to  afford  protection  to  a  cestuique 
trust  against  his  trustee;  but  the  interference  is  refused^ 
because  the  mortgagor  and  mortgagee  do  not,  in  this 
instance,  stand  in  the  relation  of  trustee  and  cestuique 
trust  The  mortgagee,  when  he  takes  the  possession, 
is  not  acting  as  a  trustee  for  the  mortgagor,  but  inde- 
pendently and  adversely  for  his  own  use  and  benefit. 
A  trustee  is  stopped  in  equity  from  dispossessing  his 
cestuique  trust,  because  such  dispossession  would  be  a 
breach  of  trust.  A  mortgagee  cannot  be  stopped,  be- 
cause in  him  it  is  no  breach  of  trust,  but  in  strict  con- 
formity to  his  contract,  which  would  be  directly  violated 
by  any  impediment  thrown  in  the  way  of  the  exercise  of 
this  right.  Upon  the  same  principle  the  mortgagee  is 
not  prevented,  but  assisted  in  equity,  when  he  has 
recourse  to  a  proceeding,  which  is  not  only  to  obtain 
the  possessiqfli^  but  the  absolute  title  to  the  estate,  by 
foreclosure.  This  presents  no  resemblance  to  the  cha- 
racter of  a  trustee,  but  to  a  character  directly  opposite. 
It  is  in  this  opposite  character  that  he  accounts  for  the 
rents  when  in  possession,  and  when  he  is  not,  recdves 
the  interest  of  his  mortgage  debt.  The  payment  of  that 
interest,  by  the  person  claiming  to  be  the  mortgagor, 
is  a  recognition  of  that  relation  subsisting  between  them, 
but  is  no  recognition  of  the  mortgagee's  possessing  the 
character  of  trustee,  much  less  of  his  being  a  trustee 
for  any  other  person  claiming  the  same  character  of 
mortgagor. 


The  ground  on  which  a  mortgagee  is  in  any  case, 
and  for  any  purpose,  considered  to  have  a  character 
resembling  that  of  a  trustee,  is  the  partial  and  limited 
right,  which,  in  equity,  he  is  allowed  to  have  in  the 
whole  estate  legal  and  equitable.     He  does  not  V  any 
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time  possess,  like  a  trustee,  a  tide  to  the  legal  estate, 
distinct  and  separate  from  the  beneficial  and  equitable. 
Whenever  he  is  entitled  at  all  to  either,  he  is  fully 
entided  to  both,  and  to  the  legal  and  equitable  remedies 
incident  to  both ;  but  in  equity,  his  dde  is  confined  to 
a  particular  purpose.     He  has  no  right  to  either,  nor 
can  make  use  of  any  remedy  belonging   to  eidier, 
fiirther  than  and  as  may  be  necessary  to  secure  the 
repayment  of  the  money  due  to  him.     When  that  is 
paid,  bis  duty  is  to  Veconvey  the  estate  to  the  person 
entitled  to  it ;  it  never  remains  in  his  hands  cloatfaed 
with  any  fiduciary  duty.  He  is  never  entrusted  with  the 
care  of  it,  nor  under  any  obligation  to  hold  it  for  any 
one  but  himself,  nor  b  he  allowed  to  use  it  for  any 
other  purpose.     The  estate  is  not  committed  to  his 
care,  nor  has  he  the  means  of  preventing  or  heihg  ac- 
quainted with  the  changes  which  the  title  to  the  equity 
of  redemption  may  undergo,  either  by  the  act  of  the 
mortgagor,  without  his  privity,  or  by  operation  of  law, 
by  descent,  forfeiture,  or  otherwise,  and  consequently, 
as  I  have  already  endeavoured  to  shew,  by  the  operation 
of  the  analogy,  to  the  statute  of  limitations.     When 
the  interest  of  the  mortgage  money  is  tendered  to  him 
from  year  to  year  by  the  person  who,  claiming  to  have 
succeeded  the  original  mortgagor  in  the  title  to  the  equity 
of  redemption,  is,  by  the  acquiescence  of  the  rightful 
owner  of  it,  allowed  to  remain  in  the  quiet  and  unin- 
terrupted   enjoyment  of  the   estate   as  the  sole   and 
admitted  owner,  can  he  be  expected  to  refuse  receiving 
it  upon  any  doubts   of  his  own  respecting  the  title, 
when  it  is  apparently  abandoned  by  those  who  possess 
better  ineans  of  judging  of  it,  and  who  alone  are  inte- 
rested in  contesting  it?     If  there  is  no  fraud,  or  col- 
lusion of  any  kind,  the  fault  lies  whoDy  with  those  who 
possess  the  rightful  title  to  the  equity  of  redempdon. 
The  mortgagee  is  a  mere  indifferent  stakeholder.    The 
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real  ooatest  lies  between  ^the  competitors  for  the  estate* 
which,  in  the  hands  of  either,  must  continue  subject  to 
the  mortgage  till  paid  off;  when  paid  off,  the  mortgage 
title  ends,  and  then,  and  not  before,  the  implied  trust, 
to  surrender  the  estate  to  the  person  entitled  to  demand 
it^  begins*  If  there  is  a  question  who  that  person  is, 
it  must  be  contested,  not  by  the  mortgagee,  but  by  the 
parties  concerned,,  and  between  them  the  title  must  be 
decided,  in  the  same  manner,  and  by  the  same  prin- 
ciples, though  the  form  in  which  it  may  be  contested 
maf  difier,  as  it  would  have  been  had  no  mortgage 
existed.  I  agree^  that  the  Court  to  whom  the  decision 
of  the  question  is  re&rred,  must  direct  the  conyeyaace 
to  be  made  to  him  who  shews  a  tide,  and  not  to  him 
who  shews  none ;  but  I  do  not  agree  that  Mrs.  Darner 
stands  in  the  first  of  those  predicaments,  by  showing  a 
title  that  once  belonged  to  her,  but  which  has  been  for- 
feited and  lost  by  the  operation  of  a  public  law,  in  con- 
sequence of  laches  and  non-claim  for  twent^r  years; 
nor  that  Lord  Clinton  is  in  the  second,  who  shows 
quiet  and  uninterrupted  possession  and  enjoyment  dur- 
ing the  whole  of  that  period.  If  no  interest  upon  the 
mortgage  had  been  paid  by  any  one  for  the  period 
of  twenty  years,  possession  for  this  length  of  time^ 
either  in  the  mortgagee,  or  Lord  Clinton^  would  have 
dedded  the  question  of  title  in  favour  of  that  possession. 
The  laches  and  non-claim  of  Mrs.  Darner^  must  then 
have  been  &tal  to  her  claim.  The  adverse  possession 
of  Lord  Clinton  must  have  prevailed;  why  should  addi- 
tional acts  done  by  Lord  Clinton^  equally  in  derogation 
of  her  title,  and  in  assertion  of  hb  own,  and  thei*efore 
afibrding  additional  indicia  of  neglect  on  her  part,  and  .. 
of  adverse  daim  on  his,  be  productive  of  a  contrary 
efiect  ?  I  cannot  see  any  ground  for  it  in  reason  and 
principle,  and  there  is  cert;ainly  no  authority  for  it 
Payment  of  the  interest  operates  between  Lord  Clinton 
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ttid  the  mortgagee,  to  keep  alive  the  mortgage  debt 
It  is  a  continued  mutual  recognition  of  his  title  as  mort- 
gagor, and  that  of  the  person  to  whom  the  payment  is 
made  as  mortgagee.  But  it  has  no  efiect  beyond  this, 
or  with  respect  to  any  other  person,  except  as  it  tends 
to  exclnde  the  title  of  any  other  person  to  either  cha* 
racter.  It  is  an  acknowledgment  of  the  title  of  the 
original  mortgagor,  but  it  is  no  admission  of  any  title 
since  derired  under  him,  other  than  that  of  the  person 
making  the  payment.  To  avoid  the  bar,  the  tide  to 
the  equity  of  redemption,  as  to  every  other  real  estate^ 
must  have  been  either  claimed  by  the  party  out  of  pos« 
session,  or  admitted  by  the  party  in  possession  within 
the  twenty  years.  Mrs.  Darner's  title  has  neither  been 
claimed  or  admitted  within  that  period,  and  therefore 
cannot  now  be  received. 


1820. 


Marquis 
Cholvon- 

DStST 
V. 

Lord 
CiiNToy. 


Constructive  possession,  upon  the  ground  of  the  legal 
right  to  it  in  the  mortgagee  for  the  purpose  of  obtaining 
payment  of  his  debt,  even  if  in  such  a  c^se  it  could  be 
admitte(),  (which  it  cannot)  could  not  reach  beyond 
the  mbrtgagee  himself,  and  the  interests  which  sepfr* 
tately  belong  to  him,  in  which  the  dispossessed  mort- 
gagor has  no  concern.  From  thb,  therefore^  Mrs. 
Darner  can  derive  no  benefit.  The  actual  possession 
by  the  mortgagee  might  have  ha'd  a  difierent  effect,  be-> 
cause  that  would  have  been  consistent  with  her  title,  and 
not  adverse  to  it.  And  yet  even  this,  the  actual  pos^ 
session  of  the  mortgagee  continued  for  twenty  years, 
without  any  payment  of  interest  by  the  mortgagor,  or 
any  thing  done  or  |<aid  during  that  period,  to  recognize 
the  existence  of  the  mortgage,  or  to  acknowledge  it 
on  the  part  ^  of  the  mortgagee,  would  clearly  operate 
as  a  bar  to  redemption  by  the  mortgagor.  This  has 
been  so  long  and  so  clearly  settled,  that  it  would  be  an 

useless 
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Marquis 
Ckolmon- 

DELEY 
V, 

Lord 

Clinton. 


useless  waste  of  time  to  refer  to  the  authorities  upon  so 
well  known  a  subject. 

What  a  singular  and  irrational  inconsistency  would 
it  be  m  the  system  of  equitable  jurisprudence,  if  the 
analogy  to  the  statute  of  limitations  should,  univers^y, 
ahd  without  any  doubt  or  question,  by  a  long  train  of 
authorities,  from  an  early  period,  be  applied  to  such  a 
case,  and  yet  not  apply  in  the  present  Many  reasons 
might  be  urged  to  prevent  the  operation  of  the  bar  in 
the  former  case,  which  do  not  exist  in  the  present. 
Possession  in  the  mortgagee  must,  at  its  commencement, 
have  been  taken,  under  the  engagement  which  equity 
always  implies,  to  account  as  a  bailiff  for  the  rents  and 
profits  with  the  mortgagor,  and  to  apply  them  to  the 
discharge  of  the  principal  and  interest  of  the  mortgage 
debt  If  this  be  not  punctually  and  regularly  done^ 
and  the  account  fairly  and  properly  kept  by  the  mort- 
gagee>  it  is  a  violation  of  the  implied  engt^ment  under 
which  he  holds  (he  possession.  The  possession  is  all 
along  consistent  with  the  equitable  title  of  the  mort- 
gagor, who  may  be  disabled  by  poverty  and  distress  to 
enforce  the  account  and  redemption.  Yet  such  is  the 
prevalence  of  analogy  in  equity,  that  even  under  such 
circumstances,  the  possession  of  the  mortgagee  for 
twenty  years,  without  a  recognition  of  tlie  mortgage 
title,  or  any  account  kept  upon  the  footing  of  it,  be- 
comes  a  subject  of  equitable  bar  to  redemption,  notwith- 
standing a  clear  tide  to  redemption  in  the  one  party, 
and  on  the  other  side  a  continued  misapplication  of  the 
rents  and  profits  of  the  estate  committed  to  his  care, 
contrary  to  his  engagement,  and  a  continued  breach  of 
duty  firom  the  beginning  to  the  end  of  the  period,  in 
omitting  to  keep  the  account  In  the  present  case  none 
of  these  circumst^ces  occur ;  the  possession  is  taken 
•  adversely,  under  no  contract  express  or  implied,  by  a 
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stranger,  between  whom  and  the  person  :^rongfully 
kept  out  of  possession,  there  is  no  privity  or  engage- 
ment of  any  kind,  who  is  under  no  obligation  to  render 
any  account,  whose  possession  is,  from  the  first,  incon- 
sistent with,  and  therefore  adverse  to  the  tide  of  the 
rightful  mortgagor.  Surely,  upon  every  principle  of 
reason  and  equity,  the  same  analogy  to  tlie  statute  of 
limitations  which  prevails  in  the  one  case,  musta/otiiori 
prevail  in  the  other. 


1820. 

Marquis 
'Cholmon- 

DELBY 
V. 

Lord 

CUNTON. 


I  have  dwelt  the  longer  upon  this  subject  in  defer- 
ence to  the  high  authority  by  which  the  opinion^  which 
I  have  ventured  to  controvert,  has  been  delivered. 
Independent  of  that  deference,  I  cannot  say  that,  after 
long  and  attentive  consideration  and  research,  I 
entertain  the  least  doubt  upon  the  subject,  and  I  feel  it 
incumbent  on  me  so  to  declare,  in  order  that  whatever 
weight  may  be  thought  due  to  so  humble  and  inferior 
an  opinion,  may  take  the  chance  of  operating  in  favour 
of  a  doctrine,  the  existence  of  which  I  conceive  to  be  of 
the  highest  importance  to  the  security  of  real  property, 
and  to  have  been  long  and  clearly  settled  by  the  highest 
authorities ;  and,  in  respect  to  which,  the  safety  of  titles, 
the  uniformity  of  the  rules  of  property,  and  die  quiet 
of  the  kingdom,  I  cannot  help  thinking  to  be  deeply 
interested,  In  preventing  its  being  considered  as  one 
that  can  now  be  drawn  into  question  or  disturbed. 

It  is  upon  this  ground  alone,  and  I  am  anxious  -/   / 
that  it  should   be  distinctly   so  understood,    without  7  y 
resting  upon  any  of  the  other  points  in  the  cause,  I ' 
think  this  bill  should  be  dismissed. 

Bill  dismissed,  witliout  costs,  (a) 


{a)  The  decree  dismissing  the  bill  having  beeh  enrolled, 
tile  Plaintifis  appealed  to  the  House  of  Lords.    By  the  di- 
rections 
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18S0*  rections  of  the  House,  the  case  was  argued  with  reference  to 
the  equitable  points  only,  on  the  supposition  that  the  con* 
struction  of  the  ultimate  limitation  in  the  deed  of  1767  was 
in  favour  of  the  Appellants.  On  the  I8tk  of  June  1821, 
judgment  was  given,  affirming  the  deeree,  on  the  ground  of 
the  length  of  time  which  had  elapsed  between  the  entry  of 
the  late  Lord  Clinton  and  the  filing  of  the  bill. 

The  Lord  Chancellor,  in  moving  the  judgment  of  the 
House,  began  by  observing  on  the  consequences  which 
would  result  from  the  doctrine,  that  the  equitable  estate 
could  not  be  barred  so  long  as  the  legal  estate  in  the  trustee 
subsisted,  as  applied  to  attendant  terms.  The  connection 
between  the  legal  estate  in  the  term,  and  th6  equities  of  the 
persons  entitled  to  the  inheritance,  he  considered  by  no 
means  indissoluble;  and  instanced  the  case  of  a  second 
mortgagee,  without  notice  of  the  incumbrance  of  the  first, 
getting  in  an  outstanding  term,  by  which  he  shifts  to  him- 
self the  equity  that  was  previously  in  the  first.  With  re* 
spect  to  the  deed  of  confirmation,  he  thought  that  it  might 
be  produced  as  matter  of  defence,  without  filing  a  bill 
to  reduce  its  effect,  if  the  Court  could  clearly  see  that 
it  went  beyond  what  was  intended ;  but,  under  all  the  cir- 
cumstances, he  doubted  whether  a  court  of  equity  ought 
to  interfere  against  it;  certainly  it  ought  not,  as  against 
Sir  L.  Palky  without  ibrther  enquiry ;  it  was  impossibla  to 
assume  that  he  had  no  knowledge  of  the  deed  of  confiroi- 
ation,  merely  because  it  was  not  recited  in  his  mortgage. 
On  the  point  of  the  length  of  time,  his  Lordship  adverted  to 
the  general  principles  adopted  by  courts  of  equity  on  that 
subject,  and  observed  on  the  vast  difierence  between  trusts, 
some  being  express,  some  implied ;  some  relations  formed 
between  individuals  in  the  matters  in  which  they  deal  with 
each  other,  and  in  which  it  could  hardly  be  said  that  one 
was  trustee  and  the  other  cestuique  trust,  and  yet  it  could 
not  well  be  denied  that  for  some  purposes  they  were  so.  Of 
this  kind  he  took  the  relation  between  mortgagor  and  mort- 
gagee to  be.  In  the  case  of  a  strict  trustee,  it  was  his  duty 
to  take  care  of  the  interest  of  his  cestuique  trust,  and  he  was 
not  permitted  to  do  any  thing  adverse  to  it ;  a  tenant  also 
had  a  duty  to  preserve  the  interests  of  his  landlord,  and 
many  acts  therefore  of  a  trustee  and  a  tenant,  which,  if  done 
by  a  stranger,  would  be  acts  of  adverse  possession,  would 
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not  be  ao  in  them,  from  iU  being  their  duty  to  abstain  from        18S0. 
them.    Bat  the  cate  of  a  mortgagee  was  different,  he  being     ^^^  ■' 
Bt  liberty  to  hold  possession;  and  not  becoming  strictly  a     Cuo^Uc^,. 
trustee  till  the  money  was  tendered  to  him,  and  having  a        delsy 
iight»  if  he  continued  in  possession  for  twenty  years  without  v* 

acknowledging  the  mortgage,  to  turn  round  on  the  mort-      Gumtok 
gagor  and  say  that  the  estate  was  his  own.    His  Lordship 
could  Dol  agree  to,  and  had  never  heard  of  such  a  rule,  as  ^      •  ^  % 

that  adverse  possession,  however  long,  would  not  avail  against  ^ 

an  equitable  estate ;  he  meantf  where  there  was  no  duty, 
whi<^  the  person  who  has  it  has  undertaken  to  discharge  for 
him  against  whom  he  pleads  adverse  possession.  The  pos- 
session  of  Lord  Clinton  was  adverse ;  it  had  been  said  that 
it  was  taken  by  consent,  founded  on  mistake;  but  that  did 
not  make  the  possession  the  less  adverse,  because  Lord 
Clmtan  took  and  kept  it  for  himself,  where  he  owed,  as  it 
appeared  to  him,  no  duty  to  Lord  Orford.  He  concluded  Advene  pot- 
by  statioff  his  opinion  to  be,  that  adverse  possession  of  ^^^^  ^}  ^^ 
•.       i?j.'r^\*  L.     equity  of  re- 

an  eqmty  of  redemption  for  twenty  years  was  a  bar  to  dempdon  for 

another  person  claiming  the  same  equity  of  redemption,  so  yean  is  a 
and  worked  the  same  effect  as  disseisin,  abatement,  or  in-  ^'^ 
trusion,  with  respect  to  legal  estates ;  and  that  for  the  quiet 
and  peace  of  tiUes  and  the  world,  it  ought  to  have  the  same 
efect.  «  * 

Lord  Redeidale  was  clearly  of  o{)inion  that  the  Plaintiffs 
were  barred  by  the  efi^ct  of  the  statute  of  limitations,  and 
that  the  bill  should  therefore  be  dismissed.  He  wished  it  to 
be  understood,  that  his  decision  rested  principally  on  that 
ground ;  but  he  was  also  of  opinion  that  the  deed  of  confirm- 
ation had  such  an  effect  on  the  property,  that  it  would  be 
against  conscience  new  to  interfere.  He  further  observed, 
tlttt,  upon  this  bill,  no  decree  could  be  made,  because  the 
eo-plaintiib  claimed  in  opposite  interests ;  and  that  it  was  a 
Bufficient  objection,  that  their  rights  might  be  litigated  on 
two  distinct  bills,,  in  which  the  Court  must  decree  that  one 
of  them  had  no  title.  The  difficulty  was  sought  to  be  got  rid 
of  by  the  agreement  between  them;  but  the  agreement 
being  made  by  jiersons  out  of  possession,  and  who  therefore, 
though  they  might  release  to  the  person  who  was  in  possession, 
could  not  deal  with  others,  was  contrary  to  law,  and  if  it  ex- 
isted rendered  the  parties  liable  to  considerable  penalties. 
His  Lordshipi  in  the  course  of  his  address,  remarked,  that 

it 
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No  relief  in 
equity,  after 
SO  years,  even 
in  cases  ana- 
logous to 
those,  in 
which  a  writ 
of  right  would 
lie  9t  law. 


it  had  been  argued  that  the  Marquis  Cholmondekj^  mighty 
at  law,  have  had  a  writ  of  right ;  that  was  a  writ  to  which 
particular  privileges  were  allowed,  but  courts  of  equity  had 
never  regarded  that  writ,  or  writs  of  formedon,  or  others  of 
the  same  nature ;  they  had  always  considered  the  provision 
in  the  statute  ofJamesy  which  applied  to  rights  and  titles  of 
entry,  and  in  which  the  period  of  limitation'  was  90  years, 
as  that  by  which  they  were  bound,  and  it  was  that  upon 
which  they  had  constantly  acted.  He  considered  that 
the  statute  wHs  a  positive  law  whiph  ought  to  bind  courts 
of  equity,  and  that  the  legislature  must  have  supposed  that 
they  would  regulate  their  proceedings  by  it.  His  Lord- 
ship, as  well  as  the  Lord  Chancellor^  questioned  the  ac- 
curacy of  the  report  in  Atkins  of  the  case  of  Hopkins  v. 
Hopkins,  (a) 


APPENDIX,  No.  I. 


FAREWELL  ».  COKER. 

(2  Mer.  S54.    Reg.  LibXk.  1725.  fo.  471.  A.  1736.  fo.  197.) 

Robert  Coker,  the  brother  of  the  Appellant  was  seized  in 
fee  simple  of  an  estate  at  Mappawderf  subject  to  a  charge  of 
debts  and  portions.  He  was  also  seized  in  tail  of  the  estates 
in  question  in  this  cause,  situated  at  Frome^  Dorchester,  and 
Fordington,  the  reversion  of  which  had  passed  to  the  ap- 
pellant under  a  general  residuary  clause  in  her  father's  will ; 
but  it  was  alledged  by  her  that  she  was  ignorant  of  this  right, 
it  being  supposed  by  all  parties  that  the  estates  were  subject 
to  some  old  entail,  by  virtue  of  which  they  would,  on  the 
death  of  Robert  Coker  without  issue,  descend  to  Thomas 
Coker  his  uncle,  as  the  heir  male  of  the  family. 


(a)  The  points  in  which  that  report  differs  fhom  the  judgment 
delivered  hy  Lord  Hardmcke^  as  far  as  respects  the  passage  cited  by 
Sir  JVUUam  Grant,  will  be  seen  by  a  reference  to  the  note  in  page  18. 
supra. 

The 
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The  appellant  was  entitled  to  a  portion  of  lOOCtf.,  and  to 
500/.  her  share  of  the  portion  of  a  deceased  sister;  she  had 
abo  fL  demand  against  her  brother  in  respect  of  the  personal 
estate  of  the  father^  of  whom  she  was  the  surviving  execu- 
trix and  residuary  legatee.  On  a  settlement  of  accounts  in 
January  1722,  the  whole  sum  due  to  her  was  ascertained  to 
be  2134/. ;  2000/.,  part  of  which,  her  brother  secured  to  her 
bj  a  mortgage  on  the  MappOfndtr  estate ;  for  the  remainder 
he  gave  his  promissory  note,  and  also  executed  to  her 
a  deed  of  indemnity  against  the  father's  debts,  in  con- 
aideration  of  which  the  release  in  question  was  made.  It 
.  is  not  easy  to  collect  the  terms  of  this  instrument ; 
the  statement  in  2  Mer.SM.  is  the  same  as  that  in  the 
respondent's  case,  and  in  their  cross  bill  (a) ;  but  in  their 
answer  (6)  it  is  set  out  at  greater  length,  and  in  different 
hmguage.  The  appellants  do  not  set  it  out,  but  their  case 
asserts  that  none  of  the  parties,  not  even  the  attorney  who 
prepared  it,  knew  that  the  sbter  was  entitled  to  this  reversion ; 
and  as  evidence  of  this  it  states  that  the  lands  in  question 
were  not  included  in  it,  except  by  the  general  words  **  or 
eltemkere  in  the  county  of  Dorset,"  while  other  property  of 
leas  importance  was  particularized  by  name. 

The  iqppellant  did  not  (as  was  alleged)  discover  her  right 
to  the  reversion,  till  after  the  death  of  Robert  Coker  the 
brother,  who  left  no  issue.  The  bill  was  then  filed  to  be  re- 
lieved against  the  release  and  the  settled  accounts,  relying 
chiefly  on  charges  of  fraud  and  imposition  alleged  to  have 
been  practised  on  the  appellant  by  her  brother,  and  his 
attorney,  who  was  made  a  party.  The  bill  also  sought  to 
set  aside  the  brother's  will,  as  obtained  by  fraud.  But  it 
seems  that  the  proof  of  fraud  failed,  and  the  decree  de- 
clared that  there  was  no  reason  to  impeach  the  account ; 
and  as  to  the  relief  sought  against  the  release,  his  Lordship 
did  not  think  fit  to  set  aside  the  same ;  but  it  appearing  that 
the  interest  claimed  by  the  plaintifis  in  the  said  manor,  ^c. 
was  not  intended  by  the  said  plaintifi  to  be  included  therein, 
his  Lordship  ordered  that  if  they  should  bring  an  action  at 
law  to  try  their  title  at  law,  the  release  should  not  be  made 


1820. 

Marquis 
Crolmon- 

V, 

Lord 

CUNTOK. 

Append. 


{a)  Reg.  Lit.  A.  17S6.  fo.  1S7.       (b)  Reg.  Lib.  A.  t7t5.  fo.  471. 
Vol.  IL  O  use 


184 


CASES  IN  CHANCERY. 


i8sa 

Marquis 

CUOLMOK* 
0£LEY 

Lord 

CUNTOV. 

Append. 


use  ef ;  and  that  the  bill^  as  to  that  part,  was  to  be  retained 
till  their  right  should  be  tried  at  law,  (a)  On  the  re-heariog^ 
the  issues  mentioned  in  2iVfifr.354.  were  directed  (i),  and 
the  decree  was  affirmed  by  the  House  of  Lords  in  March 
1727*  The  issues  were  ultimately  decided  in  favour  of  the 
appellants  (c),  and  the  bill  was  then  ordered  to  be  retained 
for  a  year,  in  which  time  the  appellants  were  to  proceed  at 
laWf  and  the  jrele^ase  was  not  to  be  set  up.  (d) 
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March  25. 
1758. 


ELIZABETH  CASBURHE  and  MART  CASBURNE, 

Plaintiffs. 
ALEXANDER  INGLIS  and  ELIZABETH  SCARFE, 

Depeitpakts.  (e) 

The  Lord  ChavcsitLor. 

The  general  question  in  this  case  is,  whether  the  husband 
can  be  tenant  by  the  curtesy  of  an  equity  of  redemption  on 
a  mortgage  in  fee.  This  depends  upon  two  considerations ; 
Firsti  what  kind  of  interest  an  equity  of  redemption  is  in  the 
eye  of  the  Court ;  Secondly,  what  is  requisite  to  Entitle  a 
husband  to  be  tenant  by  the  curte^  of  an  equitable  interest 
in  land,  where  the  wife  had  not  the  legal  estate. 

First,  as  to  the  nature  of  the  interest,  —  An  equity  of  re- 
demption is  considered  as  an  estate  in  the  land ;  it  will  de- 
scend, may  be  granted,  devised,  entailed,  and  that  equitable 
estate  may  be  barred  by  a  common  recovery.  This  proves 
that  it  is  not  considered  as  a  mere  right,  but  as  such  an 


(fl)  Reg,  Lib,  A.  1725.  fo.  471.        (5)  Reg.  Lib.  A.  17«6.  fo.  197. 

(e)  S  P.  9F.  565.     I  Swan,  590.  a. 

{d)  Reg.  Lib.  A.  17f9.  ft).  S»9. 

(e)  1  Atk,  605.  The  editors  are  enabled,  by  llie  kindness  of  Mr. 
Pepjfs,  to  insert  a  copy  of  Lord  Hardwkke's  MS,  note  of  his  ju4g- 
mei)t  ia  this  pite. 
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estate  whereof,  iq  the  qoondemtiQQ  of  tliit  Gouft»  there  may 
be  a  seifiin,  for  without  «ucb  sdm  a  devlae  oould  not  be 
good. 

The  person  havmg  the  eqvuty  of  r^dempliim  is  eoasidered 
as  owner  of  the  huid»  wd  the  mortgagee  as  entitled  only 
to  retain  it  as  a  secij^ty  or  a  pledge  for  a  debt*  For  this 
reaspn  a  mortgage,  though  in  fee>  is  considered  in  this  oeurl 
as  personal  ^et^,  <|nd  shall  go  tp  ^e  ewcx^tfiVf  aotwitb*. 
standing  that  the  legal  estate  vests  ia  |be  heir  in  point  af 
law.  The  husbnad  of  i^Jem^  mortgagee  shall  not  be  tenani 
by  the  curteey  of  the  mortg9g9»  ^f^e9$  the  mortgage  be 
foreclosed,  by  whieb  it  o^asei  to  be  a  pledge*  It  shall  not 
pass  by  a  devise  of  all  hif  lands,  lenemeats.  and  bereditat 
mentat  This  was  unanimpusly  resolved  by  l^ard  Cmpifr$ 
assi^tad  by  Lord  C.  Jt  Tihwt  «id  QCr,  J,  Trno^*  if^  the  e«a« 
q£l4iUm  Vr  FalVan^.  (a)  The  words  »rc»  <<  It  was  unanW 
mously  i^eedy  first,  that  mpr^agas  in  fee,  althengh  forftitad 
when  the  will  w«i  p^d^,  did  apt  pass  by  the  general  woyds  { 
although  hp  afterwards  foreclpsed  those  mortgages,  or  dn 
taiae4  &  r^^toafi^  of  the  equity  ef  radempiiea,  they  sbeold  aoi 
pass  by  a  will,  but  go  to  the  h^irs  at  Jnw ;  itm  iher«  thai  tiia 
release  of  the  equity  of  r^demptipn,  or  far^olpsura,  is  ow 
sidered  in  equity  as  a  new  p^r(^aAP  pr  Mqi^tiga  of  the  real 
estate  in  the  land*" 

Oa  the  like  r^win,  in  tha  case  pf  SuPf^  v*  £^i#eii  (i), 
a  mortgage  in  ^  of  the  wife  wfw  M4 19  bp  oaly  a  obo9P  ia 
action ;  pow  jf  this  be  the  npturp  pf  the  mortgagee's  interest 
in  the  eye  of  this  court,  it  will  follow  npeessarily  &pm  beace 
that  the  nfttwrp  of  the  ipterest  pf  the  person  who  has  the 
equity  of  redamptipn  must,  in  the  eyei>f  this  Court,  be  a 
r^  estate ;  for  otherwise  ^e  ownership  of  the  land,  the  real 
property  in  equity,  will  be  sunl^  pnd  vested  no  where,  which 
is  not  tp  be  admitted,  and  therefore  if  it  be  not  in  the  mort« 
gagee^  it  mm  rempin  in  the  mprtgagpr*  This  will  be  further 
proved  by  opnsidering  the  pommon  ^ase  of  a  mmrtgage  in 
feeiaaad^  after  ^  deviise  pf  ^p  lapdt  It  is,  in  law,  a  total 
revocation  of  the  devisp }  b4t9  i^  the  ao^ideratim  of  equity, 
it  is  pnly  g  revocation  pro  tan^e^  it  amoupts  to  the  same  aa 
lettmg  in  a  charge  upon  i$.    The  true  ground  of  this  is,  thai 
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the  ownenhip  of  the  land  doth,  in  equity,  remain  in  the  mort* 
gagor,  and  therefore  it  shall  pass  by  his  devise  though  made^ 
precedent  to  the  mortgage. 

.  It  has  been  objected,  on  the  part  of  the  plaintiffs,  that  an 
equity  of  redemption  is  only  a  right  of  action  in  equity,  to 
be  recovered  on  certain  terms,  but  what  I  have  already  said 
proves  this  not  to  be  well  founded ;  it  is  no  otherwise  a  right 
of  action  in  equity  than  any  interest  is  which  a  man  cannot 
come  at  but  by  suing  a  subpoena,  as  the  law  books  term  it ; 
and  that  is  the  case  of  every  mere  trust  of  land,  which  is  ad- 
mitted to  be  considered  always  as  a  real  estate  by  this  Court. 
To  say  this  is  a.  mere  right  of  action  in  equity,  will  be  to  fall 
under  the  difficulty  whichj  just  now  took  notice  of,  that  then 
the  estate  in  the  land  will  be  in  nobody ;  for  it  has  been  de- 
termined in  this  court,  that  the  mwtgage  is  only  in  nature  of 
a  chose  in  action,  and  the  objection  which  I  am  now  consider* 
big  affirms  the  equity  of  f^demption  to  be  a  chose  in  actioii 
also.  It  has  also  been  objected  that  a  mortgagee  is  not  a 
bare  trustee  for  the  mortgagors  It  is  true  that  a  mortgagee 
is  not  barely  a  trustee ;  but  it  is  sufficient  for  this  purpose 
that  he  is  in  fact  a  trustee.  He  is  owner  of  the  charge  or 
incumbrance  upon  the  mortgaged  premises,  and  is  entitled, 
in  his  own  right,  to  hold  the  same  as  a  pledge  for  his  debt ; 
but  as  to  the  inheritance  descendible,  the  real  estate  in  the 
land,  he  is  a  trustee  for  the  mortgagor  till  the  equity  of  re- 
demption is  foreclosed,  either  by  decree  or  by  such  a  len^h 
of  time  as  courts  of  equity  allow  to  bar  a  redemption. 

The  next  consideration  is,  what  is  requisite  to  entitle  the 
husband  to  be  tenant  by  the  curtesy  of  an  equitable  estate 
in  land,  where  the  wife  had  not  the  legal  estate  during  the 
coverture.  At  common  law,  four  things  are  necessary  to 
make  a  tenancy  by  the  curtesy:  —  Marriage;  the  having 
issue,  which,  by  possibility,  may  inherit  the  land ;  death  of 
the  wife ;  seisin  of  the  wife  in  fact,  during  the  coverture^  So 
it  is  laid  down  in  Co.  Lift.  SO.  a.  It  is  admitted. that  the 
three  first  of  these  requisites  concur  in  the  present  case ;  but 
the  objection  relied  upon  is,  that  there  was  no  actual  seisin 
of  the  wife  during  the  coverture,  which,  as  it  has  been  con- 
tended, is  necessary,  as  well  in  the  case  of  an  equitable  estate 
as  of  a  legal  one.  That  no  actual  seisin  of  the  freehold  was 
in  the  wife  must  be  admitted,  nay,  it  must  be  admitted  tliat 
she  had  no  seisin  whatsoever  of  the  legal  estate,  either  in  fact 
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or  in  ]aw«  But  that  is  beside  the  question,  for  it  proceeds 
upon  a  supposition  that  there  can  be  no  such  thing  as  a 
tenancy  by  the  curtesy  of  an  equitable  estate.  This  argu- 
ment, therefore,  proves  too  much,  and  will  contradict  and 
overthrow  many  cases  which  have  been  determined  and 
aettled,  for  winch  reason  it  is  not  to  he  admitted. 

The  true  question  upon  this  point  is,  whether  there  watf 
such  a  seisin,  or  possession  in  the  wife,  of  Uie  equitable  estate 
in  the  lanci,  as,  in  the  consideration  of  this  Court,  is  equiva- 
lent  to  an  actual  seisin  of  the  freehold  at  the  common  law ; 
and,  upon  the  best  consideration  which  I  have  been  able  tp 
give  this  case,  attended  with  the  greatest  deference  for  the 
decree  already  pronounced,  I  am  of  opinion  that  there  was 
such  a  seisin.- 

By  the  reasoning  which'  I  have  already  offisred  under  the 
first  head,  I  think  I  have  shown  that  an  equity  of  redemption, 
even  upon  a  mortgage  in  fee,  unforecloted;  is  the  ownership 
of  the  land,  or  the  real  estate  in  equity ;  then  there  must  be 
such  a  thing  as  a  seisin  of  it  in  the  notion  of  equity,  and 
what  other  seisin  could  there  be  besides  that  which  the  de- 
fendant Inglu  and  his  wife  had  in  this  case. 

The  mortgage  was  made  but  in  the  year  1728.  (a)  In  1729 
Anne  Caibume  married  the  defendant  Inglis*  In  17S1  she 
died,  leaving  issue  a  son,  inheritable ;  and  as  there  was  no 
foreclosure,  so  the  wife,  all  along,  continued  in  possession 
of  the  estate,  and  though  that  possession  was,  at  law,  but  as 
tenant  at  will  to  the  mortgagee,  yet,  in  equity,  it  was,  as 
owner  of  the  estate,  subject  to  the  pecuniary  charge  or  in- 
cumbrance ;  80  that  here  was  an  equity  of  redemption, 
dotbed  with  an  actual  possession  and  receipt  of  the  profits, 
which  had*never  been  interrupted.  From  hence  it  follows 
that  there  cannot  be  a  higher  instance  of  an  actual  seisin  of 
an  equitable  estate.  The  question  then  will  be  reduced  to 
this,  whether  there  can  be  a  tenancy  by  the  curtesy  of  an 
equitable  estate  of  the  wife?  but  that  has  been  so  oflen  de- 
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(a)  This  fact  is  stated  in  the  pleadings;  from  which  it  also  ap- 
pears that  Anne  Catburne  derived  the  estate  in  question  under  a 
settlement  made  by  her  father,  and  not  under  his  will,  as  mentioned 
in  the  report  in  Atkins^  (vol.  1.  603.)  But  the  mortgage  to  the  de- 
fendant Searfs  was  made  by  Anne  Coibume  after  the  father's  death, 
as  stated  in  that  report,  and  she  was  thtn  entitled  to  the  estate  in 
fee  simple  in  pofiseision. 

0  3  tenained^ 
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tStO.  termined^  thlit  I  take  h  to  be  the  settled  law  |yf  l;hi8  oourt ; 
it  10  founded  on  the  maxim  that  equit j  follo#B  the  law,  which 
h  a  safe  as  well  as  a  fiked  prindplei  because  it  makes  a  sub- 
stantial rule  of  (iroperty  certain  and  unifonxift  let  the  form 
or  mode  of  that  property  be  What  il  will.  In  the  (Sase  of 
Lady  WUlvamt  v^  6ir  JSotocA^r  Wray^a)^  it  was  taken  as 
settled ;  and  two  cases  are  there  cited,  wherein  it  was  4^- 
dfjfei^  termined  tdat  the  husband  should  be  tenant  by  the  curtesy 
of  a  trust  estate,  {h)  This  is  so  clear  and  known»  that  it 
was  admitted  by  th6  counsel  for  the  plamtiff ;  and  yet  the 
Case  of  a  trust  estate^  subject  to  debtSy  differs  very  little 
from  k  mortgage  in  fee  \  nay,  if  the  trustees  are  in  posses- 
sion^  it  Seems  to  ine  much  stronger  against  the  daims  of  the 
husband  than  the  present  case.  The  case  of  Sfioeeiapple 
▼•  Biiuhnie)  Went  a  great  deal  further,  ^n  that  ease  Mrs. 
Bindon  gave  a  sum  of  money  to  be  laid  out  by  h#r  ex- 
ecutors in  the  purchase  of  landsi  to  be  settled  on  Mary^  her 
diittghter  in  tail|  With  Remainder  oyer«  The  mother  died ; 
Majyt  the  daughter)  married  the  plamtiff  SwiHappUf  and 
had  issue  by  himi  The  issue  died^  and  Mat^  the  wife  died. 
The  surviving  husband  brought  this  bill^  to  have  the  money 
laid  ottt  ih  lands,  and  settled  on  him  for  lifoi  as  tenant  b  j 
the  curtesy. 

On  the  hearing  of  the  cause>  my  Lord  CaiBoper  adjudged 
that  the  husband  was  entitled  to  be  tenant  by  Ae  curtesy, 
and  decreed  the  mmiey  to  be  laid  out  in  Jand,  and  the  land, 
when  purchased,  to  be  settled  on  the  husband  for  life  ac- 
cordingly. In  the  present  casCi  the  principal  objections  re- 
lied upon  were  two :  First,  that  there  was  a  laches  in  the 
husband^  for  that  he  might  have  paid  off  the  mortgage  money, 
or  brought  his  bill  to  redeem,  and  thereby  hav»  gained  the 
legal  estate,  and  that  it  was  his  neglect  not  to  do  it* 

Secondly^  —  That  it  has  been  determined  that  a  wife  shall 
not  be  endowed  of  an  equity  of  redemption ;  and  the  rule 
ought  to  be  equal  between  husband  and  wife. 

As  to  the  first,  it  was  compared  to  the  laches  which  the 
law  imputes  to  a  husband  in  not  making  an  entry.  One 
Answer  to  this  objectioti  is,  that  the  comparison  will  not 
hold ;  for  it  is  by  no  means  to  be  presumed  to  be  so  easy  to 
pay  off  the  mortgage  money  as  to  make  an  entry. 


(a)  d  Fmi.e^. 

(b)  BaiPB  case,  and  the  me  of  W0rtkmgt<rti  and  rut^ker. 
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The  mortgagee  is^  Iqr  the  nd«  of  ibk  coiirt»  enthfed  to 
six  months'  notice  befiwe  be  is  obliged  to  take  the  mortgage 
money.  If  a  biU  is  to  be  brought^  a  much  greater  defaij  and 
more  diillciiltiee  will  occur. 

Bat  the  clear  answer  to  this  objection  Jsi  that  it  equally 
ImMs  in  the  case  of  a  trust  estate,  or  of  a  sura  of  money  to 
be  lard  out  in  the  purchase  of  lands*  If  it  had  been  a  mere 
trust  sstatOf  the  husband  mighty  with  more  eale,  have  ob* 
taioed  a  decree  for  a  contey  anecy  than^  in  the  case  oi  a  mort* 
gage,  iot  a  redemption ;  and  io  the  case  of  Sw^ekipple  y« 
BindoHf  the  basband  might  undoubtedly  have  brought  his 
bill  to  have  the  money  laid  out  in  a  purdiase  of  land.  But 
tMs  waa  not  allowed  to  be  a  suffieient  olisjectton  in  ehher  of 
those  eates.  This  (rfijectioni  hoWeTer,  was  cudenvoured  te 
be  sfreogthened  in  llie  case  now  in  judgment*  by  idledging 
that  the  husband  nught  be  eaoeiuraged  to  suffer  the  interest 
to  run  on  npen  the  mortg^e,  without  redeeming,  so  as  td 
load  the  estate*  I  own  I  do  not  ^te  take  the  force  of  that 
reasoning;  if  it  means  the  interest  aocruing  dne^  during  the 
life  of  the  wife,  I  apprehtfnd  that  is  not  to  be  regarded,  for 
the  husband  and  wife  being  owners  of  'the  estate,  may  do 
wkM  they  will  with  their  own ;  the  heir  of  the  wife  is  in  her* 
self,  and  has  no  right  to  object  that  his  ancestor  has  left  too 
great  a  burden  of  interest  upon  him.  If  it  means  the  interest 
to  incur  after  the  wife*s  death,  and  during  tlie  subsistence 
of  the  tenancy  by  the  cnrtesy,  the  heir  will  have  the  same 
remedy  in  this  court  agauH  the  tenant  by  curtesy  as  against 
aoy  other  tenant  for  life,  to  compel  him  to  keep  down  the 


Secondly,  as  to  the  other  Objeotiony  that  it  has  been  de« 
tetmhied  that  a  wife  shall  not  be  endowed  of  an*  equity  of 
redemption  of  a  mortgage  in  fee,  and  that  the  rule  ought  to 
be  equal :  this  prores  abundantly  too  much ;  for  it  has  been 
also  determined  that  a  wife  shall  not  be  endowed  of  a  mere 
trust  estate,  of  which  it  ia  admitted  that  the  husband  shall  be 
tenant  by  the  curtesy.  This  shews  that  Ihe  argument 
drawn  from  the  case  of  dower  to  the  case  of  tenancy  by  the 
curtesy  of  an  equitable  estate,  entirely  fails  upon  the  prece- 
dents of  this  Gouit.  How  it  came  to  be  so  settled  at  first  is  of 
a  difficult  consideration,  and  perhaps  it  may  be  hard  to  find 
out  a  sound  reason  for  it,  but  it  is  safest  to  follow  and  adhere 
to  that  which  has  been  settled  and  established, 
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any  of  the  deterininatioDS>  it  has  generally  been  at  the  de« 
nying  of  dower  to  the  wife,  not  at  the  allowing  an  estate  by 
the  curtesy  to  the  husband ;  and  if  any  alteration  was  to  be 
introduced,  the  nearest  way,  in  my  humble  apprehension,  to 
attain  the  mere  right,  would  be  to  allow  the  wife  to  hanre 
dower  of  a  trust  estate^  not  to  disallow  the  tenancy  by  the 
Afpend.  curtesy  of  the  husband.  But,  as  things  now  stand,  h  take 
the  ground  of  those  cases,  wherein  the  wife  has  been  refused 
the  aid  of  this  court  to  have  dower  of  an  equity  of  redemption 
of  a  mortgage  in  fee,  to  have  been,  that  she  could  not  have 
it  of  a  trust  estate,  which  was  still  building  on  the  same 
principles ;  and  if  that  were  so,  the  consequence,  in  the  case 
of  tenant  by  the  curtesy,  holds  just  the  contrary  way,  for 
the  husband  is  allowed  to  be  tenant  by  the  curtesy  of  a 
mere  trust  estate,  nay,  of  money  to  be  laid  out  in  land ;  and 
therefore,  by  parity  of  reason,  by  analogy  to  that  case,  he 
ought  to  be  so  of  an  equity  of  redemption,  especially  where 
the  wife  continued  in  possession  all  her  lifetime.  As  to  the 
case  of  PenvUle  ▼.  Lutcambe^  which  was  mentioned  to  have 
been  heard  at  the  Rdh  on  the4th  February  17J28,  it  was  a 
pauper  cause ;  and  one  question  there  was,  whether  there 
might  be  a  pouetsio  fratrU  of  an  equity  of  redemption*  I 
have  read  over  the  decretal  order  in  the  Register's  book,  and 
it  concludes  that  his  Honor  declared  he  would  take  time  to 
consider  of  that  point  before  he  delivered  his  opinion,  and  I 
cannot  find  that  it  was  determined,  or  ever  came  on  again. 

In  the  argument  of  the  cause  on  the  part  of  the  plaintiff 
this  case  was  put :  —  Suppose  ^feme  sole  conveyed  land  to 
«/•  S.  in  fee^  subject  to  a  condition  of  re-entry,  on  payment  of 
a  sum  of  money  by  her  or  her  heirs  at  a  certain  day,  then 
marries,  has  issue,  and  dies  before  the  day,  and  after  her 
death,  her  heir  pays  the  money  at  the  day,  and  enters,  shall 
the  husband  be  tenant  by  the  curtesy  ? 

If  tliis  case. was  meant  of  a  mortgage,  subject  to  a  con- 
dition of  redemption,  then  the  case  is  the  same  with  the 
present,  and  will  fall  under  the  same  determination ;  but  if  it 
was  intended  of  a  purchase,  subject  to  a  bare  condition  of 
re-entry  at  law,  most  clearly  he  will  not ;  for  in  that  case  the 
wife,  afler  her  conveyance,  and  before  the  re*entry,  had 
neither  a  seisin  nor  estate  in  the  land,  she  had  neither  jut  in 
re  nor  jus  ad  rem,  and  it  would  be  to  make  the  husband 
tenant  by  the  curtesy  of  a  meiie  right,  a  condition,  a  power 

of 
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of  reTOcatioa  or  posmbility ;  that  cannot  be*  This  latter  cBae,  1 8SQ. 
however,  has  no  kind  of  resemblance  to  that  now  in  judg- 
ment* For  these  reasons  I  am  of  opinion,  that  the  defend- 
ant Inglis  is  entitled  to  be  tenant  bj  the  curtesy  of  the 
mortgaged  premises,  and  therefore  that  this  part  of  the  de* 
cree  ought  to  be  reversed* 
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APPENDIX,  No.  III. 

JULYAN  PENVILL,        -       -       -        Plaihtw; 
SAMUEL  LUSQOMBE  and  Others,  Dbjendants, 

{Miwsly,  72.  122.,  cited  I  Atk.eO^.    Reg.  Lib.  B.  1728. 
fo.2S2.)' 

George  Luscombej  by  his  first  wife,  who  died  in  1684,  had  A,  having  a 
one  son,  Samudf  and  one  daughter,  the  plaintiff;  by  his  ^°ff^   . 
second  wife  he  had  one  son,  George  ;   he  married  his  third'  ooevei^r 
wife  in  1690,  and  by  her  had  two  sons,  PhUip^iA  John^  and  and  a  ton  by 
one  daughter,  Elizabeth.    On  the  occasion  of  his  third  mar-  •nother,con- 
riage  he  entered  into  a  bond,  with  his  brother  Satnud  Lu$*  b,^\^  surety 
combe  as  his  surety,  for  payment  of  SOO/.  to  his  wife,  in  the  in  a  bond,  as  an 
event  of  her  surviving  him.    At  the  same  time  he  gave  to  h;d«nn^y>«nd 
his  brother  another  bond,  to  indemnify  him  against  that  in  the  bond,  and 
which  he  had  joined ;  and  afterwards,  on  the  Sd  July  1696,  mortgages  the 
as  a  further  security,  he,  by  lease  and  release,  conveyed  the  ^?^^'    '^^ 
premises  in  question,  called  KiUmry  Parks  and  Meadoto,  to  d^.    The 
his  brother  in  fee,  with  a  proviso  for  a  re-conveyapce  in  case  mortgagee 
he  the  said  George  Luscombet  his  heirs,  executors,  or  ad-  |"»vi"8  been 
ministrators,  should  deliver,  or  cause  to  be  delivered,  to  the  witboutM- 
satd  Samuel  Luscombe  the  bond  wherein  the  said  Samuel  count  or  ac- 
was  bound  for  the  said  George^  cancelled,  or  ready  so  ^"^T^^^JSL 
to  be,  on  or  before  the  29th  of  September  then  next;  and,  there  was  no' 
in  the  mean  time,  keep  indemnified  the  said  Samuel  from  all  potiesno  fnh 
demands  by  reason  of  the  said  engagement.    By  his  will,  *^,^^^^ 
also  dated  the  3d  July  1696,  (which  it  seems  did  not  afiect  demivtion. 
his  real  estate)  he  gave  to  his  eldest  son,  Samuel,  40/.,  part      PJea  by  ad- 
of  100/.  owing  to  him  from  his  brother  Samuel,  and  tlie  re-  ^l^^^ 

riiaU  to  bill 
ibr  aceount,  of  a  suit  by  the  executor  for  the  same  punose  in  the  Eccleuastical 
Court,  and  sentence,  allowed  as  a  stated  account,  with  liberty  to  except  as  to  sub* 
se^ient  receipts,  and  an  issue  directed  as  to  the  payment  of  a  particular  sum. 

xnaining 
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malning  60/.  he  gave  to  the  plaintitfl  He  made  h!s  sons, 
Samuel  and  George,  his  executors  and  joint  residuary  lega- 
tees ;  and  Paul  Luscombe,  his  brother  Samuel,  Jervis  Veale, 
(who  did  not  act),  and  Nicholas  Abbott,  his  trustees.  After 
his  death,  his  sons  being  infants,  the  three  trustees,  Paul  and 
Samuel  Luscombe,  and  Nicholas  Abbott,  proved  the  will, 
and  administration  durante  minore  atate  was  granted  to 
them ;  but  Samuel  Luscombe  chiefly  acted,  and  collected  the 
testator's  personal  estate. 

On  George  Luscbmb^s  death,  his  wife  having  survived 
him,  the  jointure  bond  became  in  force,  which  Samuel  Lus* 
combe  as  surety;  paid ;  he  also  possessed  himself  of  KUkury 
Parks  and  Meadoxv,  and  mortgaged  them  to  one  S.  Hill  for 
150L,  which  he  applied  towards  the  discharge  of  the  bond  ; 
the  testator's  property  being,  as  he  stated,  not  sufficient  for 
payment  of  his  debts  and  legacies.  The  1501.  being  after- 
wards called  in  by  the  executrix  of  S.  HiU,  was  paid  by 
Abraham,  the  son  of  Samud  Luscombe,  and  the  mortgage 
assigned  to  him*  AbruKam,  upon  this,  took  posseanon  of 
the  premises,  and  held  them,  treating  them  as  his  own* 
Upon  his  marriage,  in  171 1»  he  settled  them  to  the  use  of 
himself  for  life,  with  remahider  to  his  wife  for  life,  re* 
mainder  to  his  sons  in  toil  male,  remainder  to  his  daughters 
in  tail,  remainder  to  his  own  right  heirs*  He  died  before 
the  filing  of  the  bill»  and  his  widow  then  eQtered  into  pos- 
session* 

The  testator's  son,  Samuel,  came  of  age  in  1701,  and  some 
years  afterwards  died  intestate  and  unmarried;  his  brother 
George,  the  second  son,  survived,  and  died  also  intestate  and 
unmarried.  The  plaintiff,  by  her  bill  (filed  about  the  year  1716 
or  1717),  claimed  the  equity  of  redemption  of  the  premises,  as 
heir  at  law  to  her  brother  Samuel,  of  the  whole  blood.  This 
claim  was  contested  by  Philip  Luscombe,  the  third  brother,  a 
defendant,  who  claimed  as  heir  at  law  to  his  father ;  and  also 
by  the  widow  of  Abnkham  Luscombe,  who  by  the  plea  (the 
benefit  of  which,  on  argument,  was  saved  to  the  hearing) 
denied  notice  of  the  premises  being  subject  to  any  equity  of 
redemption,  and  insist^  on  her  right  to  hold  them  under  her 
settlement,  as  in  the  nature  of  a  purchaser  for  a  valuable 
consideration* 

The  plaintiff  had  taken  out  administration  to  her  father, 
and  her  brothers  Samudand  George,  and  also  sought  agamst 
Samuel  Lwcombe^  the  acting;  administrator,  payment  of  the 
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two  li^teiefl  cteOLmi  MT.,  «id  w  flcoDiinl  <if  h)3r  fhther's       1  gftO. 
penoaal  estate. 

To  this  the  defendcnt  Samuel  Liacomiey  pleaded,  Uiat 
Samud  Luscambey  the  pkiiitiff*8  brother,  md  onfe  of  the  tes- 
tator Oeotge  Lusdomh^B  executors,  attained  his  age  df  21 
years  on  the  9th  of  FAnmrf  ITOlf  and  that  the  power 
which  .the  defendant  had  over  the  personai  and  testamentary 
Estate  of  the  said  tesUtot,  Geotpf  Lu^cwnbef  as  one  of  the 
adininiBtraters,^mth  die  will  annexed,  doting  the  nitiOrity  of 
Samttd  Lnoomhi  ^u  co^eaceeutori  determined ;  aiid  the  Sind 
Sanmd  LmMcombe^  the  exeewtot,  hating  made  probata  Of  the 
aaid  wiU,  cited  the  defendant  and  his  oo'-administratota  to 
appear  in  the  Consistory  Court  of  EmUtj  to  account  for  the 
personal  and  testamentary  escate  of  the  said  lesutor )  and 
upon  iIk  defendant's  mppeanmcei  Somid  Immnnht^  the  ex- 
ecutor, libelled  against  the  defendant ;  and  the  defendant 
pat  in  his  answer^  and  the  caase  was  at  issnc  in  the  court, 
and  was  a^erwardl  heard  ahd  deteniiincd  about  llse  INli  of 
FeinMTy  17M|  and  the  defendant  was  setttenoad  i»  pay 
&»mud  LuHombe^  the  executor,  SOl.  1S#,  l\d*;  that  he 
paid  the  same  accordingly,  and  ^  defendant  made  a  full 
discorery  e£  the  personal  and  testamentary  estate  of  the  aaid 
testator  come  to  his  hands,  and  no  part  thereof  afterwards 
came  to  the  defendant's  hands ;  and  thut  the  allowance  and 
disbursements  craved  by  the  defendant  were  true  and  reaaon- 
able ;  and  that  the  defendant  delivered  up,  befote  payment  of 
die  said  SOL  13#«  1^4  all  his  papersi  aecoimts,  and  vouchers 
relating  to  the  estate  of  the  testator  t  and  that  he,  upon  bis 
account  in  the  Consistory  Coort,  was  cliarged  with  what  he 
owed  or  stood  indebted  unto  the  estate  of  the  said  testator* 

The  plea  was  argued  before  Lord  €bwp^,  when  his  Lord* 
ship  declwed  that  t&e  said  plea  was  a  good  plea,  as  to  the 
account  therein  mentioned  to  have  been  stated,  and  that  die 
said  stated  account  ought  not  to  be  ravelled  into ;  and  did 
therefore  order  that  the  said  plea  should  stand  and  be  al- 
lowed as  to  the  said  stated  account ;  and  that  as  to  what 
hath  been  received  since  the  said  stated  account,  the  said 
plea  do  stand  for  an  answer,  with  liberty  to  except  thereto; 
bat  the  said  plea  being  informal  in  some,  parts  thereof,  the 
defendant  was  to  lose  the  costs  in  respect  of  allowing  the 
said  plea,  (a) 


(a)  March  «.  1719.    Xfg.M*  B.  1717-  fo.  1^7 
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The  cause  did  not  come  to  a  bearing  till  December  17fi8» 
previously  to  which  an  order  was  obtained  by  the  plaintiff,  to 
read  the  depositions  of  witnesses  taken  in  the  Consistory. 
Court  of  Exeter,  saving  just  exceptions,  (a)  At  the  first 
hearing,  the  cause  was  ordered  to  stand  over  till  the  next 
term;  and  the  defendant,  Samuel  Luscombet  was  then  to 
produce  the  accounts  of  the  personal  estate  of  George  Lus^ 
combe^  stated  in  the  spiritual  Court,  referred  to  in  bis  plea,  (b) 
The  plaintiff  afterwards  obtained  an  order  to  examine  a 
witness  to  prove  vioS  voce,  at  the  hearing,  copies  of  the 
answer  of  the  defendant  Samuel  Luscambe  and  his  co- 
adminiltrators,  to  the  articles  exhibited  against  them  by 
Samuel  Luicombe,  the  plaintiff's  brother,  the  accoont  of 
George  Luseombe*B  estate,  exhibited  by  the  administrators  in 
the  Archdeacon's  Court  of  Tahtets,  and  the  depositions  of 
witnesses,  (c) 

At  the  second,  bearing,  on  the  4tb  Fdruary  1787»  the 
proceedings  in  the  Spiritual  Court  in  no^'^Samud  Lui' 
combe' %  account  —  the  defendant's  answer — the  sentence  in 
the  said  court  —  and  the  deposition  of  one  of  the  witnesses, 
are  entered  as  having  been  read.  But  it  seems  that  this  evi- 
dence did  not  satisfiictorily  support*  the  statements  in  the 
plea  of  Samuel  Luscambe^  as  the  Court  directed  an  issue  to 
try  whether  the  601.  given  by  the  will  of  the  said  George 
Lusoombe  to  the  plaintiff,  and  the  40/.  given  by  the  said  will 
to  the  said  Samuel  Luscombe  the  plaintiff's  brother,  or  either 
of  those  two  sums,  or  any  and  what  part  thereof,  was  paid 
or  accounted  for  by  the  said  defendant  Samuel  Luscombe^ 
to  the  said  Samuel  Luscombe  the  plaintiff's  brother,  (d)  And 
as  to  the  question  whether  the  plaintiff  should  be  admitted  to 
a  redemption  of  the  said  mortgaged  premises,  his  Honor  de- 
clared that  he  would  take  time  to  consider  tliereof  before 
be  delivered  hb  opinion  thereon. 


(a)  Reg.  Lib.  B.  1 7S7,  fo.  373.  (i)  Reg.  Lib.  B.  1 728.  fo.  88. 

(c)  Ittg.  Lib.  B.  1728.  fo.  125. 

Id)  Reg.  Lib.  B.  17S8.  fo.  952.  In  matters  in  which  the  Ecclesi- 
astical Courts  possess  exclusive  jurisdiction,  their  decisions  are  coii- 
clusive  when  the  same  question  comes  collaterally  before  another 
court.  Meadows  v.  Kingston,  Amb.'756.  As  to  their  effect  when 
there  is  a  concurrent  jurisdiction,  see  Bissei^t  v.  AeteU,  S  Vem.  47. 
Bouehier  v.  7\iy/or,  7  Bro.  P.  C  414.  Vtmbordugh  v.  Cock,  1  C». 
Ca.  800.  Bkmd  v.  EUioU,  Fin<^  67.  Parker  v.  Dee,  ib.  123. 
Digbjf  V  ComwalUi,  3  Ch.  Rep,  40. 

,    ^  There 
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There  are  two  subftequent  orders  in  the  cause ;  one  for 
the  delivery  of  the  plaintiff's  papers  by  her  solicitor  {a),  and 
the  other  to  enlarge  the  time  for  trying  the  issue  (b) ;  no 
mention  is  made  in  either  of  them  of  the  question  relating 
to  the  equity  of  redemjftion.  The  Register's  book  has  been 
searched  for  seyeral  subsequent  years,  without  discovering 
any  traces  of  the  cause ;  the  name  may  have  been  changed 
by  the  death  or  marriage  of  the  plaintiff,  or  she  may  have 
discontinued  the  prosecution  of  it ;  she  sued  in  forma 
pauperis,  (c) 

It  is  said  in  the  report  in  Moidy^  that  the  equity  of  re- 
demption was  afterwards  decreed  to  the  younger  brother ; 
but  this  is  probably  a  mistake,  as  he  and  the  mortgagee 
were  co«defendants  in  the  suit.  It  is  said  arguendo  in 
1  AA*  604.,  that  nothing  was  determined,  the  Matter  of 
the  RoUi  being  doubtful.  Perhaps  what  fell  from  him  was 
considered  equivalent  to  a  decision,  and  deterred  the  plain- 
tiff from  agitating  the  question  again*  (d) 


1880. 
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LANSDOWNE  v.  LANSDOWNE. 
(Motdjf,  364.    Reg.  Lib.  B.  1729.  fo.  464.) 

Mary  Lansdowie  haymg  four  sons,  Richard,  John^ 
Thonuu,  and  William,  by  settlement  limited  to  each  of  them 
in  fee,  a  part  of  her  real  estates,  after  her  death.  The  plain- 
tiff was  the  son  and  heir  of  Richard*  John  died  without 
issue,  having  devised  his  share  to  Thomas,  and  Thomas 
afterwards  died  without  issue  and  intestate.  On  this  a 
question  arose  between  the  plaintiff  and  William,  as  to  the 
right  of  succession  to  Thomas;  after  consulting  with  one 
Hughes,  they  agreed  to  divide  the  lands  between  them,  and 
in  pursuance  of  the  agreement  they  executed  first  a  bond, 


JciKtflS.  1730. 


(a)  Reg.  Lih.  B.  1729,  fo.  166.        {b)  Reg.  Lib.  B.  1739.  fo.578. 
(e)  Ueg.  Ub,  B.  173t.  fo.  103. 

(<0  See  also  what  is  said  by  Lord  HarduHcke  re^>ectiog  this  case 
in  Cnbume  v.  IngUs,  supra,  900.  - 

and 
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and  af^^ardf  coovejanccf  of  th^  sbire^  fixed  on  for 
each. 

The  plaintiff  sought  to  be  relieved  against  these  iostru* 
menUi  alleging  by  his  bill  that  be  had  been  surprised  and 
imposed  upon  by  Hughes  and  William  Lansdawne.  Hughes 
was  made  a  defendant  to  the  bill ;  the  other  defendant  wa« 
the  infant  son  and  heir,  of  William^  who  had  died  before  the 
commencement  of  the  suit*  Hugksf,  in  bis  answer^  admitted 
that  be  had  given  his  opinion  that  William^  waa  the  heir  at 
law  of  Thomas,  <'  being,"  as  he  said,  **  misled  herein  by  % 
book  which  .this  defendant  then  had  with  himy  called  The 
Clerk's  Bemembrancec."  He  reeommended  tbeoi  to  lelpe 
further  advicei  which  they  ^t  first  intended  to  do*  but  the 
plaintiff  afterwards  voluntarily  told  him»  *^  Tbet  if  his 
cousin  William  would,  he  would  agree  to  share  the  lend 
between  them,  let  it  be  whose  right  it  would,  and  thereby 
prevent  all  disputes  and  lawsuits." 

The  decree  declared,  that  it  appeared  that  the  bond  mi 
indentures  were  obtained  by  a  mistake,  and  misrepresent- 
ation of  the  law,  and  ordered  them  to  be  given  up  to  be 
cancelled.  The  bill  was  dismissed,  as  against  Hughes, 
without  costs. 
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1820. 
PENTICOST  V.  LEY.  2%,  i,  s. 

(Before  the  Lard  ChirfBaron,  and  Masters  Coiirtenay 
'  and  DcfwdesweU,  for  the  Master  of  the  Rolls.) 

jILICIA  DONKlNy  by  her  will,  dated  the  18th  No-  Bequest  of 

vembery  1802,  amongst  Other  things,  gave  to  WUUam  a^uJlT"^ 

Ley^  son  of  Halse  Ley  of  Totnes^  in  the  county  of  Deoon^  t*  "?^  *^^"^* 

toot,  part  of  tlie  sum  of  1000/.  long  annuities  then  II?i^5irt  folt^ 

standing  in  her  name,  or  in  trust  for  her;  she  also  gave  j'^'of^u^'* 

to  Hake  Eey,  another  son  of  the  said  Halse  Lcy^  the  will,  the 

sum  of  200/.,  other  part  of  her  capital  or  share  in  the  nok^^\n!** 

long  annuities ;   and  she  also  gave  to  Mary  Penticosij  nuit]es,but 

the  daughter  of  Sarah  Penticost,  the  sum  of  100/.,  tlic  s^r^'rg. 

residue  of  the  said  sum  of  1000/.  long  annuities.     She  ^y^^^  irnnui- 

appointed  Jacob  Ley  her  executor,  ^d  gave  to  him  the  that  tbat^sum 

residue  of  her  real  and  personal  estate.  passed  by  be- 
Voi.n.                             P                              The*^"*-  . 
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1820.  The  testatrix  afterwards,  by  a  codicil^  revoked  the  be- 

quest to  WilUam  Ley^  and  divided  the  700/.  given  to  him 
by  the  will,  in^o  parts  as  follows,  vi%,\  —  800/.  to  his 
brother,  Hake  Ley ,-  200/.  to  his  brother,  Thomas  Ley ; 
100/.  to  his  sister,  Elizabeth  Harris ;  and  the  remaining 
100/.,  on  the  decease  of  William  Lej/s  wife,  to  be  paid 
to  him.  —  The  test^i  i|ied  ill  \Tme^  1812. 

The  bill  was  filed  by  the  legatees  against  the  execu- 
tor, for  payment  of  their  legacies.  By  the  answer  of  the 
defendant  it  appeared,  that  the  testatrix,  at  the  time  of 
making  her  will,  was  entitled  tp  a  sum  of  1000/.  3  per 
cent,  reduced  annuities,  and  a  suni  of  3738/.  ISs.  lOd. 
3  per  cent.  conspUdated  annuities^  (itanding  in  the 
names  of  trustees  for  her.  These  sums  had  been  after- 
wards, by  an  order  of  the  Court,  transferred  into  the 
name  of  the  Accountant  Oeneral,  and  remained  standing 
in  his  name  until  the  death  of  the  testatrix ;  they  were 
subsequently  transferred  to  her  executor.  On  enquiry 
at  the  Bank,  it  appeared  that  the  testatrix  had  no  long 
annuities  standing  in  her  name  at  tUe  time  of  her  death, 
and  no  information  could  be  obtained  as  to  any  long  an- 
nuities having  i^ver  belonged  to  her.  The  questioa  was, 
whether  the  Plaintiffs,  the  legatees  of  the  1000/.  long 
annuities,  were  entitled  to  any  things  and  what,  in  re^ 
spect  of  the  bequesta  to  them  ? 

Jfn  HealdtmA  Mr.  Pepys,  for  tfaePInintiff. 

From  the  admissions  in  the  answer  it  may  be  in- 
ferreJ,  that  at  the  date  of  her  will  the  testatrix  was 
not  possessed  of  any  long  annuities,  and  that  she  must 
tlierefoFe  have  been  under  some  mistake  in  making  a 
bequest  of  property  which  she  had  pot.  For  the 
purpose  of  proving,  and  of  explaining  a  mistake  of 
this  nature  we  may  have  recpui^e  to  considerations 

derived 
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deriyttd  from  ths  state  of  her  |Mropei1y  at  Ibe  Usm; 

JPbmiereau  v.  Payniz  (a),  Fhich-Y.  IngUs  (6)>  and  we 

find  that  there  was  a  sum  of  lOOtf.  S  per  eent  re* 

daced  annuities  then  standing  in  Crust  for  here  ikm 

explains  the  nature  of  the  mistake;  she  meant  to  be- 

queaUi  the  sum  whicti  slie  r^ly  had,  boi  moM^mSi  it 

by  a  wrong  deaaniiaation.     In  Dobgm  v«  WiUertium  {$)j 

the  testator  gate  7001.  3  per  cent,  <;oilsols)  w4ifch  he  aakl 

wa«i  iheo  standing  ia  his  Jinme ;  it  appeared  that,  in  fae(^ 

be  bad  tio  laoDsolsi  but  he  bad  a  sum  of  l^OOl*  9  per 

cent.  South  Sea  annuities.    Lord  iC^n^  Goasldered  this 

sufficient  to  warrant  him  in  ooncludnig  thai  tha  name  of 

the  one  species  of  stock  had  been  subsiatiited  fortbe  olher^ 

and  directed  the  legacy  to  be  paid  by  a  transfer  of  TOO/. 

of  the  South  Sea  annuities.     In  the  same  manner,  in 

Fimi  r.  /n^tsi  legacies  lyf  bank  ^oisk  wei«  {)aid  in 

3  per  teni.  eonsok,  the  testator  hating  trt^  eHoek  except 

of  the  hitter  kiwi  i  and  though  tlie  dceree  there  was  made 

by  coasent,  yet  Lord  Tkurbfeif^  exfjrtmioiis  show  that 

that  was  not  from  any  doubt  of  the  prinelple,  bqt  only 

to  avoid  the  expence  of  enquiries.     The  present  case  is 

stronger  than  either  of  them ;  as  the  sum  which   the 

testatrix  poasessol  in  the  one  fund,  is  exactly  the  same 

ioanowt  as  that  wbicb  she  bai  bequeathed  in  the  ^nh^v. 

In  SelwQod  v.  Mildmay^  3  Ves.  3O69  the  tcstatoi*  gafW 
a  l^acy  of  a  sum  in  the  4  per  cent*  aanuitics»  in  tenaa 
that  in  i^neral  would  have  made  it  spec^;  it  appeand 
that  he  had  nonet  and  the  Court  ordered  the  sum  to  ba 
made  up  out  of  the  geacral  f»eraonal  estate*  If  die  prin** 
ciple  of  that  case  b^  adoptedy  the  PiaintiS  will  be  entidad 
to  IQOfA^perarmsmi  long  animitjcs»  or  as  much  aadw  psv* 
party  of  the  testatrix  may  ko  able  to  faraish  towards  that 
SUI9,  There  n»ay  also  be  some^oubt  here  wfaethsr  the 
beque!<t  is  specific ;  for  though  the  temis  isi  which  it  ta 

(a)  I  Bro,  C.  C.  472.       (*)  3  J?/^.  C.  C  4«a       (c)  f  Vc9*  U>U 

P  3  given^ 
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1820.  giveoi  if  taken  alone^  would  clearly  make  it  so,  yet  there 
is  a  peculiarity  in  all  the  legacies,  including  this,  being 
charged  upon  the  real  estate,  which  may  be  considered 
to  controul  the  former  expressions. 

'  Mn  Home  and  Mr.  Botelery  for  the  Defendant  the 
executor,  contended  that  the  Court  was  confined  in 
construing  the  will  to  what  appeared  on  the  face  of  it ; 
and  that  even  if  it  could  have  recourse  to  extrinsic  con* 
siderations,  there  was  not  sufficient  ground  for  presum- 
ing a  mistake  of  the  denomination  of  the  stock.  Being 
specific  legacies,  the  subject  of  which  was  not  to  be 
found,  they  must  faiL 


The  Lord  Chief  Baron^  observing  that  it  was  not  dis- 
tinctly admitted  in  the  answer,  that  the  testatrix  had  no 
long  annuities  at  the  date  of  her  will,  enquired  if  the  De- 
fendant was  willing  to  admit  it,  or  would  prefer  an  en- 
quiry. The  Defendant's  counsel  consented  to  admit  the 
fact 

The  Lord  Chieit  Baron,  (after  stating  the  will.) 
The  question  in  this  case  is,  whether  the  Plaintiff's 
take  any  thing,  and  what,  by  the  bequests  to  them  ?  If 
the  testatrix  had  had  any  long  annuities  at  the  time  of 
making  her  will,  and  had  afterwards  disposed  of  them, 
there  might  have  been  a  question  of  revocation  or 
ademption ;  but  we  now  may  understand  that  she  had 
none;  and  that  being  the  case,  I  take  it  for  granted, 
that  she  could  not  really  have  intended  to  bequeath 
long  annuities,  specifically  so  called.  But  it  is  clear  she 
meant  to  give  something,  and  unless  we  can  travel  from 
what  she  has  said  to  something  else^  we  must  entirely  dis- 
appoint that  intention. 

It  being  clear  that  she  intended  to  give  something, 

we 
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we  must  try,  as  well  as  we  can,  to  make  out  what  it  was. 
Now  she  had,  at  the  date  of  her  will,  a  sum  of  1000/. 
S  per  cent,  reduced  annuities ;  and  having  nothing  to 
answer  the  description  so  neariy  as  that  sum,  and  it 
being  clearly  a  mistake,  it  seems  to  me  that  we  are 
obliged  to  consider,  that  when  she  said  1000/.  long  an- 
nuities, she  meant  this  1000/.  Sperceni.  reduced  an- 
nuities. 
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We  are  fortified  in  this  conclusion,  and,  as  it  were, 
driven  to  it,  by  that  case  of  Dobson  v.  Waterman*  One  of 
my  learned  friends  has  searched  the  Register's  Book  {a\ 
and  finds  that  it  is  correctly  stated.  That  case  decides 
this.  I  can  see  no  rational  distinction  between  thenu 
There  is  also  another  case  which  has  been  pointed  out  by 
one  of  my  learned  friends,  Door  v.  Geary  (i),  decided 
by  Lord  Harthmcke^  and  which  establishes  the  same 
principle. 

We  are  therefore  all  of  opinion,  that  there  must  be  a 
declaration  of  the  Court,  that  these  legacies  were  intend- 
ed to  be  given  out  of  the  sum  of  1000/.  Sper  cents,  which 
the  testatrix  then  had  standing  in  trust  for  her, 

(a)  Reg.  Lib.  A.  1786.  fo.  368. 

(b)  1  Veg>  Men.  ^5S.  Reg,  Lib.  B.  1748.  fo.  435. 


BLAYDES  V.  CALVERT. 


OeLas. 


^T^HE  bill  stated,  that  the  Plaintiif  had  been  engaged  exeat  r^no 
*■■    in  some  joint  speculations  with  Messrs.  Staniforth  Sn"^^* 
and  Blunt:  that  in  January^  181f>,  the  latter  stopped  pay-  an  i^ireement 
ment,  upon  which  the  plaintiff  filed  a  bill  against  them,  ^^f^y^l^ 
»nd  obtained  an  injunction  to  restrain  them  from  receiv-  to  secore  the 

t^  8  ing  penoB, 
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ipg  the  proceeds  of  those  speculations,  and  a  receiv^ii; 
WA9  appoint^    M?$srs.  StaniJoHh  tind  Blunt  afierwardf 
executed  a  trust-deed  for  th^  benefit  of  their  creditors; 
^Xi^i  they  and  their  friends  bei;^  desirous  Uiat  the  Plain- 
tiff's claim  should  be  settled,  an  agreement  wa^  entered 
ipto,  by  which  the  Plaintiff  was  to  give  up  bis.  right  |o 
the  proceeds  of  their  joint*speculations,  and  (vU  proGee4- 
ings  were  to  be  stopped  ;  the  Defendant  was  to  in- 
demnify the  Plaintiff  against  any  claims  that  might  be 
Qia^de  on  him  in  respect  of  those  speculationsa'  an^  to 
guarantee  to  hi^n  the  sum  of  2700/. ;  to  provide  for  the 
payi«Qpt  of  which  it  wfts  agrcecl,  that  thp  Plaintiff  shouW 
(urave  certain  dpbts  agoius^  the  estate  pf  one  St^vctwrn^  a 
JjwJprup^t,  a»d  alw  against  the  estate  of  Mes§r^  Stani- 
JortA  ^ni  Bliv^ii  ^pd  receive  the  dividends  ypon  them; 
but  i^  when  thi?^  first  4ivideo4  of  the  estate  oif  Mesvs. 
Stoxiiforth  Q^d  Blunt,  should  be  (Jecl.ajced^  tb^  dividends 
on  the  Plaintiff's  proofs  should  not  amount  to  27(KU»^  the 
Defendant  was  to  give  the  Plaintiff  a  satisfactory  bill  for 
tji.^  diffc.^ewe^  payable  a,t  twelve  ippnths,  with  int^fest 
j^  written  menv>,rftn<lum  of  this  agreement  wa^  drawn  up. 

The  biU  «tat6d>  that  a  divi()cnd  had  been  declared  of 
the  estate  of  Messrs.  Staniforth  and  Blunt ;  but  that  the 
amount  of  the  dividends  on  the  Plaintiff's  proofs  was  pnly 
109Z.  175.  IcZ.;  that  the  Defendant  was  about  to  go  abroad; 
and  prayed  that  be  might  be  compelled  to  perform  the 
agreement,  and  either  to  pay  the  difference  between  the 
2700/.  and  the  amount  of  the  dividends,  or  to  give 
the  plaintiff  a  bill  for  it,  and  to  indemnify  him.  from  the 
claims  arising  out  of  the  joint  transactions ;  it  also  prayed, 
that  the  accounts  might,  if  necessary,  be  taken ;  and  a 
writ  of  ne  exeat  regno* 

The  bUl  being  supported  by  affidavit^  an  application  was 

made 
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nmdt  td  fbe  Ldrd^aticellor,  in  the  vaeatiooy  for  tlie  writ       18S0. 
ifniesifeai  regnoy  fHien  his  Lordship  wtote  as  fellows  :-^ 

*^  It  does  Dot  occur  to  me  upon  recollection,  and  at 
**  present  I  cannot  find  time  to  look  into  books,  that  the 
^*  writ  of  ne  exeat  regno  has  been  granted  irv^such  a  case 
*<  as  the  present.  The  counsel,  therefore,  who  advise  the 
<*  application  must  be  so  good  ixs  to  communicate  the 
'*  grounds  and  authorities  upon  which  they  suppose  that 
^  the  writ  Js  |(rM>tHM^  H}  sDcb  a  Q»^  m^  for  the  pur- 
^'  pose,  not  of  securing  a  mere  equitable  debt  now  payable, 
<>  but  Id  tompd  the  gimig  a  bill/' 

Mr.  Cooper^  in  consequence^  attended  bis  Lordship 
OB  th«  fidlowing  day,  and  sttbmittad  that  a  Oourt  qf 
«q«i^  wipald  cbcvee  tht  qiecific  perflaroMooe  of  a  <nKH 
tract  Itk^  the  prewot^  it  faenig  tneonnplelc^  and  leaviag 
something  to  be  done  before  the  PlaiotifiP  coidkl  MMiit  «• 
bia  remedy  ki  law ;  that  the  Plamtiff^s  demand  was  mta- 
jurcd  by  the  di&reqoe  between  the  ^700^  and  the 
amount  of  the  ditidenib;  it  was  thereibre  certain,  and^ 
ooosidered  as  damages  for  the  breacli  of  the  agreement^ 
ought  to  be  immediatdy  paid ;  but  that  the  defendant 
codil  not  be  held  to  bail  at  kw. 

Hie  Lm-d  CAanceUcr  reAued  the  writ,  and  ga:re  his 
written  Cfuaion  in  the  following  terms  :«•» 

''  The  granting  this  writ,  when  there  is  a  balance  due 
^^  upon  account,  although  the  party  may  be  held  to  bail 
'<  at  law,  has  always  been  considered  a  cs^sc  of  exception 
*'  to  a  general  rule.  It  is  also  a  case  where  there  is  a 
'*  present  money  demand.  It  is  taken  for  granted  here, 
"  that  the  party  cannot  be  held  to  bail  at  law.  That  |s 
"  not  a  point  for  my  consider^tioUy  —  but,  after  looking 
'*  into  the  books,  my  present  opinion  is,  that  the  party 
**  cannot  be  held  to  what  is  sometimes  called  equitable 
P4  ♦«bail; 
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1820.       <<  bail;  in  other  word%  I  do  not  find  authority  to  war* 
Blatpes       *^  '^^^  granting  the  writ  in  such  a  cave  as  tbit,  and  there 
V.  «  seems  to  be  authority  against  it.''  (a) 

(a)  See  i^oyiirf  ?,  R^ii^,  S  ilfm  472 


JVbJr?Mo  WORRALL  V.  JOHNSON. 

SSflkD*^  E^^^^^  ^J^J^EN  being  indebted  to  the  Plaintiffi, 
for  hit  cotu  on  by  deed  assigned  to  them  as  a  security,  his  share  in  the 
iromf^w*  capital  and  stock  of  a  partnership  in  which  he  was  en- 
it  confined  to  gaged  with  two  of  the  defendants.  He  afterwards  became 
the  pardcular  bankrupt ;  upon  which  the  suit  was  instituted  against  his* 
fi^r  •^*^'  partner  and  his  assignees,  for  the  recovery  of  the  property 
inginhxapotl  aligned;  and  a  balance  admitted  to  be  due  to  Alien 
sSvuneitt^^  "*•  from  his  partners  was,  on  motion,  paid  into  Court  and  in- 
wiiich  hit  vested  in  the  purchase  of  2830/.  Sper  cent,  consols.  The 
the fiindrat^  ^^  ^** afterwards  compromised,  and  one  of  the  terms 
be  has  a  gene-  agreed  upon  was  that  the  Plaintiffs  were  to  receive  this 
fimdT"  ^°  *  fmA.  Before  a  transfer  took  place,  the  Plaintiff  be- 
/^  A''/-^  came  bankrupts,   and  their  solicitors  then  presented  a 


'4  } 
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petition  for  the  purpose  of  establishing  their  lien  on  the 
2S301.  consol^  for  the  payment  of  their  bills  for  costs  in- 
-,  ^       xurred  in  the  suit,  and  for  the  costs  of  other  professional 

<^r^^  ?^-^^busines8  in  which  they  had  been  engaged  for  the  Plain- 
^'^Sr'^^  ^'^^^"^tifls.  Their  claim  was  referred  to  the  Master,  who  re- 
''^"^'^  ported  in  favour  of  it     By  the  report  it  appeared  that 

the  deed  of  assignment  from  AUeii  to  the  Plaintiffs  had 
been  deposited  with  the  solicitors,  who  had  also  in  their 
hands  die  memorandum  of  the  agreement  between  the 
Plaintiffs  and  Defendants.  They  stated  by  their  affida- 
vit that  they  had  expended  considerable  sums  of  money 
in  this  suit  and  in  other  suits  nnd  matters  on  behalf  of  the 
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Plaintift,  and  that  they  had  forborne  to  enforce  pay-         1820. 
ment  of  their  bills,  upon  the  faith  of»  and  tru:»ting  to  the 
result  of  this  suit,  and  relying  on  the  fund  in  Court,  and 
their  lien  on  the  deed  of  assignment,  and  the  agreement. 

A  petition  was  now  presented  to  confirm  the  report, 
and  a  counter  petition  by  the  assignees  of  the  Plaintiffi 
praying  that  it  might  be  reviewed,  and  that  jthe  lien 
might  be  declared  to  extend  only  to  the  costs  of  the 
suit. 

Mr.  WeihereU  and  Mr.  Wilbraham^  for  the  Plaintiffs' 
assignees. 

^hen  a  solicitor  has  in  his  custody  documents  be- 
longing to  his  client,  he  is  allowed  a  general  lien  on 
them  for  all  bills  of  costs  that  may  be  due  to  him ;  and 
the  question  here  is,  whether  he  has  the  same  lien  on  a 
fund  in  Court.     The  distinction  between  the  cases  is, 
that  the  solicitor  having  manual  possession  of  the  deeds, 
the  client  cannot  procure  them,  except  by  an  onler  made 
u|K>n  him ;  whereas  the  fund  is  in  the  possession  of  the 
Court  and  muy  be  reoched  without  the  assistance  of  the 
solicitor.  We  should  admit  that  if  the  fund  by  any  means 
came  into  his  possession,  he  would  be  entitled  to  retain 
the  amount  of  his  bills  generally ;  till  then  he  has  only 
a  constructive  lien  given  him  by  the  Court,    which  has 
never  extended  it  beyond  the  particular  suit      The 
principle  of  this  lien,  stated  by  Lord  Kenyon  in  Read  v. 
Diaper  {a)i  <^  namely,  that  the  party  should  not  run 
away  with  the  fruits  of  the  cause  without  satisfying  the 
lq;al  demands  of  his  attorney,  by  whose  indi|stry,  and,  in 
many  instancest,  at  whose  expence  these  fruits  are  obtain- 
ed," is  confined  to  the  industry  and  expence  devoted  to 
the  recovery  of  the  fund,  not  extending  to  other  busi- 
ness.   Yet  the  lien  is  carried  further  at  law  than  in 

(•)  6  T,  E,  S6!, 

courti 
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1999.  Q^vts  of  «ipiity«  III  the  IttWn  Ae  Ikn  of  tlie  soliotof 
if  subject  to  all  ttie  equili^  tktt  maj  attadi  on  the  fund 
\sk  bi^  clieQt'$  baiitls.  (4)  If  •  DdinKUal  has  a  claim 
9gfiinat.  t))G  Pbinliir,  tbut  ie  la  ba  siuisfiad  in  pveferenca 

to  the  solicitor's  bill.  It  is  the  same  in  the  Common 
Pl^fts.  (ft)  But  in  the  King's  Bendi  the  solicitor's  ^ien 
subsists  independently  of  any  equities  or  of  other  actions. 
If  the  PlaintiflThas  obtained  judgment,  the  Defendant  Can- 
not make  a  set  off  without  paying  the  bill  of  the  Plain- 
tiff's attorney,  Mitchell  v.  Oldfield.  (c) 

In  Turwin  v.  Gibson  (ef),  Lord  Hardmcke  \M^  (ImU 
when  the  plaintiff  died,  the  solicitor's  Hen  on  th^  f^nd 
recovered  was  to  be  preferred  to  that  of  the  bond-credi- 
tors ;  this  might  often  prove  very  injurious  if  the  lien 
was  to  be  extended'to  the  wliole  debt.  In  MiddleUm  ¥« 
HIU  {e)  the  defendant,  in  setting  off  »  judgment,  had  to 
satisfy  the  lien  of  the  plaintiff's  attorney ;  he  objected  to 
a  part  of  the  bill  which  consisted  of  the  costs  of  a  writ  of 
error;  but  the  Court  held,  that  they  were  costs  in  the 
cause,  and  therefore  were  included.  It  is  to  be  inferred^ 
that  the  lien  was  not  considered  to  extend  beyond  the 
eosts  in  the  cause. 

Mf.  Home  and  Mr.  Romilhfj  for  the  solicitors. 

in  Bgiffiesl^  V.  Jp$weU  (J\  a  solicitor  who  bad  bten 
e^gagfed  for  i^  luo$tie  in  various  suits,  was  declared  tq 
liave  a  lien  on  the  lunatic's  estate  for  his  bills  genarally* 
T)ke  aolieitor's  lien  on  tba  fund  recovered  ia  establifhed 

(«J  Ta^Qi;  V,  ?<»>%?,  l^  VcA'  1%.    Ms;  ftvrU  Rhoies,  ii.  $39. 
(b)  rid.  Schoole  v.  Noble,  1  lien.  Bl.  23.     Vaughn  v.  JElavics, 
t  Ihn,  SI.  440.     Barker  v.  Brahatn,  S  WUt.  3^6,  S   JBl.  869. 
JM0UY.Jiiackoui,9Bl%27.  HdUy.Oiy.ft  Bot.^  Pta.lB.  Bme^ 
i^  V.  Z>Kric3f»  1  3r.  iS.  39.     F%«»  v.  MamM,  4  TatmL  692. 
(c)  4  T.  B.  1«3.  (e)  I  M.^S,  S40, 

(rf)  3^/^.720.  {/)Amb.l03, 

by 
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by  inafty  ftiith^r}tie<).  Jf^M  v.  Hete  (a),  B^ parts Priu{b\ 
Tlirajin  t.  Giisan  (c%  MiteheU  t.  OldJeU.  {d)  The  rule 
is  laid  down  in  general  terms,  without  any  qualification 
to  limit  it  to  the  costo  of  the  suit.  In  the  last  of  these 
cases,  Lord  Keryon  puts  the  lien  on  the  fund  and  the 
lien  on  the  papers  on  the  same  footing*  They  must, 
th^nefofe^  be  eo^extensiYe*  In  Middt^iw  v.  HiU  (# )  it 
was  not  necessary  to  decide  this  point,  aqd  th^  wi^  ft 
case  between  the  sotieitor  and  the  adveiFse  party;  Uit 
lierd  it  k  wtth  the  cUenta  themaelvea.  The  Aind  i» 
sometinMs  paid  to  the  attofiiey  in  the  first  mMnm  »p4 
he  may  then  retain  generally. 


lOM. 


But  tf  this  ground  fiiik,  it  is  then  tQ  be  9»^tid0fiidf 
that  tbe  fbnd  in  this  caoee  is  not  like  a  judgment 
Feeovaved  in  a  personal  action  j  for  il  ia  only  obtained 
bj  means  of  the  deed^  whiqh  is  in  our  possession*  Tbi* 
deed  in  the  foundation  of  the  Platntift  right,  and  wltb^* 
<mt  ppodderng  it  they  ean  never  prooure  the  fund  la  be 
transferred  to  them.  We  may,  it  is  admitted^  retain 
the  deed  till  payment  of  our  whole  demand,  and  tMt 
possession  of  it  must  have  the  sane  right  over  tl^  fitnd^ 
They  also  eited  Ormeyod  r.  Tate  (/)>  JSps  parte  MAQ4ei{s\ 
and  Grijbi  v.  ]E^$.  {k) 


Mr.  JVilbrahamt  m  reply,  said,  that  the  Plaintiffi 
would  be  able  to  procure  a  transfer  of  the  fund  without 
the  deed.  But  even  if  it  were  otherwise,  the  pcissessiott 
of  the  deed  gives  no  direct  claim  upon  the  fund,  and 
aannot  authorise  an  application  on  the  part  of  the  soli- 
citors; it  can  only  enable  him  to  reach  it  indirectly,  by 
obstructing  our  attempts  to  have  it  transferred.  The 
question,  therefore^  eahnot  arise  until  we  apply  for  the 
purpose. 


{a)  Bougt  23$. 

te)  %  M.no. 

(e)  1  MSf  S,  240. 

(«)  \s  rc$.  am. 


{b)  2  Vet.  ten.  407. 
{d)  4T.R.  109. 
(/)  1  Eoit^  463. 
(^  t  Off.  9U  \22, 
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Mr.  G.  Wilson  {amicus  curia)  mentioned,  that  His 
Honour  the  Vice  Chancellor  had,  in  a  late  case,  decided 
that  a  solicitor's  lien  on  the  fund  recovered  extended 
only  to  the  costs  of  the  particular  suit  {a) 

The  Master  of  the  Rolls. 

If  this  case  depended  on  the  general  question,  to  what 
extent  a  fund  in  Court  is  liable  to  the  solicitor's  de- 
mands, I  should  pause  before  1  decided  ;  but  it  is  to  be 
considered  whether  this  is  not  a  special  case,  standing  on 
grounds  independent  of  the  general  principles  that  have 
been  discussed. 


Solicitor*!  lien 
does  not  ex- 
tend to  debu 
that  are  not 


•There  are  two  kinds  of  lien  that  a  solicitor,  has  for  hia 
bill  of  costs ;  one  on  the  funds  recovered,  and  the  other 
on  the  papers  in  his  hands.  If  there  be  no  fund  and  no 
cau$e,  still  the  client  cannot  get  back  the  papers  without 
paying  what  is  due,  not  only  in  respect  of  that  business 
for  which  the  papers  were  used,  but  for  other  business 
also.  This  lien,  however,  does  not  extend  to  general 
debts,  but  only  to  what  is  due  to  him  in  the  character  of 
attorney.  That  he  has  a  right  to  retain,  and  it  is  in 
due  to  him  in  ^consequence  the  general  practice  for  the  client  when  he 
tional  charao-  applies  for  an  order  for  the  delivery  of  his  papers,  to 
^^*  submit  to  pay  the  bills  of  costs  generally. 

In  this  case,  the  mortgage  deed  on  which  the  money 
recovered  was  due  was  put  into  the  hands  of  the  soli- 
citor. Suppose  there  had  been  no  suit ;  then  the  money 
could  not  have  been  received  without  giving  up  the  deed ; 
for  the  mortgagor  would  not  have  paid  it  without  having 
the  det*d  bnck.  In  that  case  the  attorney  would  get  nil 
that  was  due  to  him;  for  it  is  allowed  that  his  lien  on 
the  deed  is  general.  Whether  the  money  is  paid  with 
or  without  a  suit  can  make  no  difference^  the  attorney 
having,  on  the  faith  of  the  instrument,  and  of  the  motiey 


(«)  Lmm  V.  Ckmk^  4  Mtd.  591, 


due 
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due  on  it,  engfij2;ed  in  various  business,  and  forborne  pro- 
ceedings to  enforce  payment.  The  circumstance  of  the 
suit  being  carried  on  to  compromise,  to  a  judgment,  or 
a  decree,  cannot  deprive  him  of  the  lien  that  he  has  by 
virtue  of  the  possession  of  .the  deed.  If  the  Court  were 
to  decide  that  it  did,  it  would  give  the  attorney  an  in- 
terest to  be  negligent  in  the  conduct  of  the  cause.  While 
the  deed  remained  in  his  hands  he  would  have  a  lien  for 
his  wbple  demand;  but  his  industry,  employed  in  the 
service  of  his  client,  would  abridge  this  general  right. 
His  final  success  cannot  be  allowed  to  operate  to  his 
prejudice. 


1820. 


It  is  of  no  consequence  that  there  has  been  a  compro- 
mise here.  The  fund  cannot  be  transferred  without  an 
application  to  the  Court;  and  the  other  party  would 
then  object,  unless  the  deed  be  given  back  to  them ;  and 
it  cannot  be  got  at  except  from  the  solicitor.  The  Plain- 
tiiPs  assignees  can  therefore  never  succeed  without  ap- 
plying for  the  possession  of  it.  The  same  question  would 
therefore  ultimately  arise  in  another  shape.  The  rights 
of  the  parties  are  not  altered  by  the  money  being  paid 
into  Court ;  the  accident  of  where  it  may  be  is  imma- 
terial, so  long  as  it  is  in  transitu. 


Hie  principle  I  go  on  is,  that  the  papers  which  give 
to  the  solicitor  this  right  must  be  considered  as  giving 
the  same  right,  after  the  suit  has  been  prosecuted  with 
success,  as  when  they  were  antecedently  in  his  hands. 
To  decide  otherwise  would  be  extremely  mischievous,  in 
discouraging  a  solicitor's  exertions  for  his  client.  This 
does  not  involve  the  general  question.  The  money  here 
is  the  fruit  of  this  deed,  and  it  can  only  be  recovered 
through  the  medium  of  the  deed.  I  therefore  think  the 
decision  of  the  Master  right. 


tfO  C1SE8  m  ^RANCBRY. 

MM. 

Nov.  4ft.        Expartt  HOPLEY,  in  the  mettier  d/'IiLiHttwofrm. 

A  cre(fitor       nPHE  petitioners  were  creditors  of  the  bftokrupt  to 

himSfSrtof  *^  amount  of  10,566/.  13s.  W.     Their  deU  was 

his  debt  by  the  secured  in  part,  by  a  bond  iu  the  penalty  of  1200/.,  and 

taken  under      <^  ^7  ^  judgment  for  15,000/.,  upon  which  they  took 

an  execution,    put  execution  on  the  gd  Mm  18i!0,   and  seized  the 

the  validity  of 

which  wasdit-  bankrupt's  stock  in  trade,  and  other  effects.    The  com«> 

SSwte?Thc    ™'^^^"  '^"^   afterwards,  on   the   18ih  of  the  same 

choice  of  as.     month.     The  petitioners  applied  to  the  Court  to  have  a 

proi^for  the    ^^"®  ^^  ^P^"  ^^^  goods  taken  iu  execution,  and  for 

diflerence.       ]eave  to  prove  for  the  difference  between  the  aioovBi  of 

stay  the  certi-  ^^^^  ^^  A"^  ^h^  valuer  to  enable  them  to  vote  in  the 

^**'%^"/'{f    ^^^^^^  of  assigniees ;  but  the  validity  of  the  execution  being 

rejection  of  a   in  dispute^  this  application  was  refused*  (0}     On  the  Ist 

b^serv^edon  ^^^  ^^  ^^  ^^^^^  ^®  goods  seiaH  were  sokl  by  auctloo^ 

the  bankrupt    |^nd  produced  to  the  petitioners  the  sum  of  2460/.  1 U  Sd. 

brfor^the^'pl   reducing  their  debt  to  8104/.  4#,  hd.     At  tiie  third 

^^onjl*?»^  meeting,  on  the   1st  Jybf^  they  tendered  a  proof  to 

cosu.  (bis  amount,  which  was  rejected  J^y  the  comflussioii^ 

ers,  on  the  ground  that  the  assignees  had  brought  Ml 

action  against  the  sheriff,  to  recover  tne  goods,  and  to 

try  the  validity  of  the  executioui  till  the  t4rial  of  which 

aaioa  they  thougbi  the  proof  eould  not  be  reoeitQd> 

The  petitioners  prayed  that  they  might  be  adnoiitted  to 

prove.    It  was  stated  at  the  bar»  that  the  {letitioners  bad 

given  notice  to  dilute  the  commissbo  at  the  trial. 

Mr>i  H^rt  and  Mr.  K4^%  &r  the  petitioners^ 
Mr.  HeM  and  Mr.  M^niagu^  for  the  assigM«6« 

(a)  Ante,  viol  i.  49^. 
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7%^  IjObb  Chavckllob. 

Of  late,  when  a  creditor  has  property  of  the  bankrupt 
in  his  haods,  as  a  pFcdge,  and  his  right  to  retain  it,  is  un- 
disputed ;  the  court  has  allowed  him,  before  the  choice  of 
assignees,  to  prove  his  debt,  deducting  the  value  of  the 
pledge,  and  imposing  such  terms,  that  justice  may  be 
done  to  the  estate.     But  this  has  never  yet  been  done, 
as  far  as  I  know,  where  the  property  has  been  taken  un- 
der  an   execution,    which  is  controverted  :    the  right 
to  retain  it  is  not  admitted ;  and  there  are  many  Cases 
where  t   think   such  an    order  would  be  inexpedient, 
where  the  right  is  contested,  and  the  property  is  not 
turned  into  money.     But  I  cannot  see  why  the  proof  of 
the  difference  should  not  be  permitted  here;   though 
there  may  be  cases  when  it  would  be  necessary  to  put  the 
creditor   on   some   terms.     It  is  said,  here,    that  the 
petitioners  have  given  notice,  under  Sir  Sattnul  Romiliy» 
act,  that  they  will,  at  the  trial,  require  the  proof  of  the 
validity  of  the  commission ;  and  this  they  have  a  right  16 
do,  lor  tbeir  claim  to  retain  the  fruits  of  the  execution 
must  depend  on  tfa«  date  of  the  aet  of  bankruptcy.    If  ft 
was  before  the  execution,  the  execotion  dantiot  sta^d ; 
and  therefore  I  think  they  are  entitled  to  call  upon  the 
assignees  first  to  prove  the  act  of  bankruptcy.    Oh  the 
whole,  I  cannot  see  any  objection  to  the  proof  being  re^ 
ceived. 

A  petitfon  by  the  same  parties,  to  stay  the  certificate,  Nov.  24. 
cnme  on  at  the  same  time ;  but,  upon  a  suggestion  that  it 
had  not  been  regularly  served,  it  stood  over  till  this  day, 
that  the  aflidavit  of  service  might  be  produced.  It  ap- 
peared that  the  petition  was  answered  on  the  80th  Octo- 
6er,  for  the  4th  November ;  but  the  solicitor  not  beiug 
Me  to  find  the  bankrupt,  it  was  not  served  till  the  8d. 

Mr.  Hiold  and  Mr.  Montagu  insisted,  that,  upon  the 

rale 
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IB20.       rule  established  by  the  former  cases  (a),  the  petition 
^^P'*^     ought  to  be  dismissed  with  costs. 


HonutY. 


Mx.Bose^  on  the  other  side,  argued  that  there  was  no 
positive  rule  fixing  what  time  previous  to  the  petition- 
day  the  service  ought  to  be ;  it  must  be  discretionary ; 
and,  as  this  petition  proceeded  on  the  ground  of  the  re- 
jection of  a  debt  that  would  have  influenced  the  certifi- 
cate, and  not  upon  any  misconduct  imputed  to  the  bank- 
rupt, there  was  not  the  same  necessity  for  long  notice. 
With  respect  to  the  costs,  he  contended,  that  the  gene- 
ral rule  alluded  to  applied  oiily  wheii  the  petition  was 
dismissed  upon  the  merits,  and  the  costs  were  not  given 
when  the  dismissal  was  on  a  point  of  form,  unless  when 
prayed  by  the  petition. 

The  Lord  Chanceixor. 

I  apprehend,  that,  as  to  all  petitions,  the  service 
should  be  two  days  before  tlie  petition  day ;  here  it  was 
a  day  too  late.  If  they  could  not  find  the  bankrupt  they 
might  have  applied  for  an  order  to  make  service  at  his 
last  place  of  abode  good  service.  I  do  not  see  where  it 
is  to  stop.  If  one  day  before  is  sufiicient,  it  will  next  be 
said  that  an  hour  before  will  do. 

On  a  former  occasion,  when  it  was  objected  that  the 
bankrupt  appeared  in  person,  it  struck  me  that  it  wars 
pressing  him  too  hard ;  and  I  thought  he  might  insist 
on  the  irregularity,  notwithstanding  his  appearance. 

i  really  think  the  best  rule  is  to  say,  that  parties  must 
come  in  time,   and  serve  their  petition  in  time;   and 

(«)  1  jRoie,  67.  n.     Ex  parte  the  Bank  of  Scotland,  1  T.  <J  5.  5. 
1  Itote  375.  Ex  parte  Gardner^  1  V.^B.  45.  1  Rose  577.  Ex  parte 
Kendall,  I  V.  ^  B.  543.  2  Sose,  115.      Ex  parte  Coulboum^  iA.  187. 
.ExparU  Hoffordf  I  Buok*  58.     Ex parU  Groome, ib,39. 

that  . 
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diat,  if  they  do  not,  die  bankrupt  beings  in  the  oontom-  nsol 

pkdon  of  the  law,  a  penon  without  any  property,  they  'j^l^  i 

mut  pay  the  costs.  Horur. 

Petition  dismissed  with  oosU. 


CHRISTOPHERS  v.  SPARKE.  ^^^ «. «». 

rpHE  bill  stated,  that  in  the  year  1794, 2{oier^;^par;t^,  Bmbymort- 
'"'     G^  Y.  Sparke,  and  E.  P.  Ba^Bt,  on  the  dissolution  fSkund»u 
of  a  partnershqp  that  had  prerionsly  existed  between  ^™^^|^L 
them,  agited  to  vcfinr  aome  matters  in  diflference  to  the 


avbitfation  of  the  Phuntiff  J.  Ckridqpkirst  W.  Ngammh  eTupon 
and  P.  DumUroiUey  and  that  they  boond  themselves  to  doubtful  en- 
submit  to  the  award  of  the  arbitratots,  or  any  two  of  ^^^^^^^ 
them*   An  award  was  made  in  January,  1795,  by  Olm-  fortwen^ 
iofhen  and  Nemman^  deciding,  that  a  balance  of  1852/.  p^mentorhi- 
IQi.  &^  was  doe  from  the  two  Sixarto  to  Bm^    The  ^^^^Jj^^ 
bill  then  stated,  that  the  two  i^lparilfff  were  nnaUe  to  pay  le4(eaient 
the  sum  awarded  dne ;  bat  that,  being  endtkd,  as  joint*  f^^^^^^^ 
tenants  on  £e-simple^  to  certain  plantations  and  pre*  be  pretumed 
mises  in  the  island  6f  Neirfomdkmd,   G.  Y.  Sparke  ^^^^ 
agreed  to  secure  his  moiety  of  the  debt  upon  his  interest  *>on  ^  the 
in  the  plantations.    He  accordingly  gavea  bond  to  Ban^  withmttpay* 
JU  for  the  sum  of  926/.  5i.  2^,  and  interest;  and,  by  in*  j^^JJ^  ^ 
dentures  oflease  and  release  of  the  Ij^  and  2<I  May,  179/f, 'iiHiiid,orao* 
conveyed  to  him,  in  fee,  his  moiety  of  the  premises,  ^^^^^ 
upon  trust  to  sell  the  same,  with  or  without  the  consent  Where  udebc 
of  the  said  6.  Y.  Sparke^  his  heirs,  or  assigns;  mid  ^e'^Snti^ 

after  retaining  the  expenses  of  the  sale  oi^t  of  the  pur*  sad  u  disputed 
ji-i_  -,        i,  by  the  defend. 

.  chase-money,  and  out  of  the  rents  and  profits  to  accrue  ant,  who  ad- 

in  the  mean  tim^  then  to  pay  off  and  dischaige  the  sum  "^f|^^^^ 

k^  of  tune 
csniiot  rsiie  a  preiuiiiptioa  of  pi^enty  but  nay  sArd  a  prsMttpt^ 
pnsl  eziitence  of  the  d^^ 

Vol.  II.  --  Q  of 
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liffiPt       of  ^S^  fiSff^'K^QGor^ing  to  tbe  coodiUon^of  U^t>0Q4 
Cr^owu  •P^  ^»  IW  *^  wiiplM&  ta  G.  ?•  §wr4^.    It  ww  pro- 
f*  vided,  that  the  conveyance  should  liot  pr^udj^  theri^^ 

of  fifMifiU  to  cftUt  Mpqn  iZo^  fipo/'i^  to  fulfil  the  award 
as  to  payment  of  the  money  thereby  awarded,  or  a 
moiety,  or  any  part  thereof;  but  if  Babert  Sparkey  his 
heirs,  executors,  administrators,  or  assigns,  should  dis- 
charge the  whole  of  the  debt,  or  more  than  a  moiety^ 
..  then  BanfiUwu  to  v^ease^be  prfiiii^ea  C9^i«gF^  to  him, 
from  the  whole,  or  so  much,  exceeding  a  moiety,  as 
shoiitt  be  thus  disobai^^ 

The  btU  then  stdied^  tbu  H^mfiU  net«r  rwchf«4  mxf 
pilirt  of  tb^  18&32.  iQH  B^U^  aod  nefvr  ^it«ted  tato  the 
posHtssion  or  th«  risodpt  ^f  the  Mita  and  profll*  of  the 
pliembes  ediiyeyifdl  to  klm,  not  batiflg  tokM  Any  st^M 
t0  eiribtte  bi§  BeMHPityi  #din  a  belief  that  ibe  j^reiniM^ 
werd  of  snatf  Valuer  Md  flhoM  the  two  Sparkn  being,  up  to 
the  time  of  tb^  deaths^  Id  em^rrassed  eircumsliiMM  aa 
to  their  personal  eslttt^  and  pM>perty«  AH^fitfdiedinlbe 
y (Uiir  1 802f  hatiifg,  by  will,  given  all  bia  teal  and  potonal 
esiftte  to  CMit^keri  md  .NiMittn,  w4ioib  ho  a|i|kmitedl 
etlScutom  updn  oMaiii  ttnats  fl»r  bis  wife  aadchiMbteai  and 
having,  by  a  codieQ)  given  to  his  wife  hia  interest  in  &• 
pimiises  above  tneattoaed,  togetber  with  aU  monies  daeto 
hiin  from  Sfobert  Spufke^  by  virtee  of  the  award.  Mrs. 
JBer^  aurvited  bev  husbandi  and  by  her  will  gave  the  re* 
sidue  of  ber  goodS}  chattels,  and  eftoti  to  her  thildrmi  to 
be  equally  divided  between  tbem.  She  died  in  1  SI  a  e«  y« 
Sparke  and  MobM  Sparke  boA  died  intestate,  leaving 
the  defendattty  the  son  of  the  bitter,  their  b«r*atJaw. 
The  bill  was  flkwl  in  November^  I8ii,  by  the  estestors 
cfBanjm  and  bis  wife»  and  their  children;  alleging^  in 
addition  to  the  eircamitanoes  stated  above,  that  they 
.  were  unable  to  discover  whether  G.  Y.  Sparke  had  left 
any  personal  estate^  6r  wb^her  tbere  was  any  personal 

reprmen^tive 


OASE»  IK  QliA}H$m\\  HS 

pcprMentMhw  to  Min,  and  thit  ih«  dSllliMeRt  4ki  iM       iVtH. 
powewidn  or  receipt  of  the  ftftWftfid  prcftUdftliepttMtfmii  M^^^^tU 
coolprised  in  the  iaBeiiturM  of  May,  I7di/  dalmiri^  t6  #.  . 

beentifledtotMm«ih«ituM-Un^Wfai»iMWri«a«nctei      ^^^^ 
It  nnMed  an  exetedtte  ^  tki  tfndto  tff  tlMK  thdenttiMS  ^  ,,    j^ 


b7,..l.<>r.«>i9tflll.pnnim>  ,   .        ,,^.,^ 


The  Defimdani^  bjr  bb  nriw^r,  MUd  totMk)  hdghl  «ld 
bdimd  that  a  Y.  Sparlc  and  libi^  «^l»  w^ 
under  the  will  of  ibeif*  father,  CMtilkd  tf  jl^  lebaiitf  M 
tbe  premises  in  question,  bul  that,  dfl  fh#  lOtk  Iff  irfftfeh, 
1788,  the  formefi  in  consideration  of  950/.  released  or 
agreed  to  release  to  the  latter  bis  Interest  id  ihfM  prtmi- 
sds  and  in  all  dther  theeststcr  and  tfiteUdf  tliit|i4ltlMf ; 
frete  that  time  t'dl  bis  death,  Jti  \%\ti  BobmS^frnm,  6i 
those  churning  under  bim^  ^eri  in  anintaiWiptgd  ^Ibs^ 
seislDi^  being  upwards  tif  hkettsi^foatf  Jfoiff ;  Hft  lK>^ 
lieved  diat  his  father^  A  S/kwii,  bai^  bjr  iMtefltiM 
dilted  the  2d  of  August^  1808^  kabrtgngcd  th^  fMtolKi 
to  one  J.  Ld^  ibr  a  teha  of  ftOW  ;«nrS|  te  «MfltM 
aloanofroof.  Tbe BeAndant  hy^^  amds Ml  bihei^d 
death,  Koeired  3401.,  pairt  of  ibie  frints  taaipnAti^  thtf 
rest  haTing  beeo  reoeired  by  Leigh.  Tbe  IMbldaHt 
sijd  be  beliclped  that  nd  debt  Vas  re^y  due  frsiii  Iba  tw* 
Spdr^s  to  R^ifiUi  and  thatff  a  certatn  aoftum  ht/Ukln 
th^  posseanon  of  iha  ktter,  dnd  wbidt  he  alfegad  tct 
hare  been  ftcoidentally  destroyeS,  had  been  prodaaad 
befoiw  the  ^bttratorSj  it  would  have  appeared  diat  Are 
balance  was  against  binol^  The  third  arbitrator;:  Drniaim^ 
vUUj  biMl  refused  to  join  in  tba  awards  in  oonsaquenoa  of 
the  ndn-ptddttctita  of  this  book.  Ha  bdierved  that  nw 
part  of  tbe  18S22.  109.  S^.  had  ever  beew  paid,  Jbfar^ 
Sparke  having  always  refused  to  comply  with  the  award. 
He  swd  tbft  no^teps  bad  h^m  tnkeif  io  eafiMak^  daMbg 
the  life  time  of  Robert  Sparke,  or  till  the  filing  of  the  bill, 
npwaidi olihventy  years  after  the  award,  anone  odlieved 

%  9  Aat 
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1820.       tbat  this  conduct  on  the  part  oiBat^  arose  from  a  con* 

J'      '  ciousness  that  no  debt  was  due  to  him  as  stated  in  the 

Ckbistofheis 

V.  award,  but  that  there  was  really  a  balance  due  from  hun 

to  the  two  SparteSf  wkich  Boberi  Sparke  was  fally  pre- 
pared  to  prove;  and  ^atBan/Slj  therefore^  and  from  a 
fear  of  having  the  accounts  fiiUy  investigated  in  a  court 
of  equity,  allowed  matters  to  rest  quietly  without  at- 
tempting to  compel  the  performance  of  the  award.  He 
said  that  Bpbert  Sparke  was  possessed  of  considerable 
personal  property,  but  admitted  that  6.  Y.  Sparke  was 
in  embarrassed  circumstances. 

On  the  part  of  the  Plaintifis  the  award  was  produced* 
The  death  of  the  attesting  witness  arid  his  hand-writing  in 
the  attestation  was  proved.  The  conveyance  of  Mm^ 
1795,  was  also  produced.  It  appeared,  on  inspection,  to 
contain  a  recital  tiiat G.Y.  Sparkehady  in  the  year  179O9 
oofiveyed  his  moiety  of  the  estate  to  trustees  upon  cer- 
tain trusts,  which  it  did  not  set  out.  On  the  part  of  the 
Defendant,  evidence  was  read  of  dedarations  made  by 
G«  y.  Sparke  in  his  life  time  that  ho  had  conveyed  away 
to  his  brother  all  his  interest  in  the  property  at  New^ 
Jbimdland:  it  was  also  proved,  that  from  the  year  17B8, 
the  rents  had  been  received  by  Eobert  Sparke  and  Leigh, 
and  by  one  JFkmeafcr,  to  whom  it  was  said  that  Robert 
Sparke  had  mortgaged  the  premises.  Th^re  was  also 
some  parol  evidence  of  the  mortgage  mentioned  in  tne 
answer  to  have  been  made  to  Leighy  and  of  a  convey- 
ance of  the  same  premises,  made  in  1790,  by  the  two 
Sparkesj  upon  trust  to  sell  for  securing  a  debt  tbat 
was  said  to  have,  been  afterwards  paid  off.  by  Roberi 
Sparke  I  but  none  of  these  instruments  were  produced. 
• 

Mr.  Heald  and  Mr.  Abermmbie  for  the  Plainti& 

Mr.  WethereU  and  Mr.  Blake  for  the  Defendant. 

This  bill  seeks  to  substantiate  a  mortgage  after  a  po»- 

cession 
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8es8k>n  of  more  than  twenty  years  withont  payment  of       1S20. 
interest,  acknowledgment,  or  demand.  There  is  nothing  -/^7  ^  * 
to  repel  the  presumption  of  payment,  which  is  raised  v. 

by  length  of  time.  The  mortgage  contained  a  trust  to  ^^a*"^ 
sell,  but  still  the  case  cannot  be  stated  higher  than  that 
of  a  bill  of  foreclosure  which,  after  twenty  years  without 
demand,  and  without  payment  of  interest,  cannot  be  su»* 
tained,  TrasA  v.  White  (a);  for,  notwithstanding  what  is 
said  in  Toplis  v.  Baker  (&),  the  principle  of  presumption  is 
considered  to  apply  as  well  to  mortgages  as  to  bonds,  (c) 

The  Defendant  claims  as  heir  to  his  father,  and  in- 
sists upon  the  Plaintifis  never  having  had  any  title ;  the 
evidence  also  renders  it  probable  that,  at  the  date  of  the 
conveyance^  G.  Y.  Sparke  bad  no  interest  in  the  premises. 
Here,  abo^  the  length  of  time  operates  in  favour  of  the 
Defendant,  coming  in  aid  of  the  other  circumstances, 
to  affi>rd  a  presumption  that  the  debt  now  demanded 
was  never  really  due,  or  that  the  mortgage  was  good^ 
for  Mthing.  If  the  PlaintiA  had  any  thle^  how  is  the 
delay  in  the  commencement  of  this  suit  to  be  accounted 
for?  Was  it  possible  that  no  steps  shobid  be  taken  to 
enforce  the  demand  if  there  was  a  prospect  of  success  ? 
At  this  'distance  <if  time  the  circumstances  relating  to  the 
awaikl  calmot  be^fidrly  investigated ;  and  on  the  ground 
of  laches'  aldhi^  the  Plaiiitiffi  diould  be  precluded  from 
relief.  The  length  of  time  being  relied  on  not  as  a  bar, 
bat  as  raising  a  presumption,  it  was  not  necessary  form- 
ally  to  insist'on  it. 

TTie  suit  is  uhnocesisary,  aslhey  might,  if  their  security 
isgoodj  have  taken  plossession,  or  sold  the  estate  without 
the  assistance  of  the  court.    The  personal  representative 

(a)  3  Brp.  C.  C.  289.  ,  .  (*)  »  Cox.  118. 

(c)  Sec  ]BUwiU  V.  Tk&moi^  4  te^.  jm.  669.  Meade  v.  The  Sari 
of  MUndoiii^Dot^^PitrLauiaw. 

Q  »  of 


SIMM 


Mr4  Ife«M|  in  P^p^y* 

*t)ie  Deteiidant  adipits  that  the  siim  in  uuestjon  has 
bl  b^en  paid;  ad  aamission  which  shqts  the  cjQbr  to  all 


cannot  have  the  benefit  of  that  defepcc.  Th^  Plainjdfls^ 
case  rest9  upon  the  conveyance^  which  is  alorje  sufficient, 
fH  the  af)sehce  of  c^qen^e,  to  support  the  assertions  lii 

aieiiiis<^^?.  ■  ■■      y 

,.     •.■        -.■.-,f|1-li'..      !•        •        .-   •       ■ 

<BSfi!)fSfeBP  )fte  Pm(t  W>»  ^,  %a[Wilx  M  1>P^glTt  hum 
^  fJ9^liBP$H'4> ^  ^'^  titMRf  W(|B4  jflint  df^^^efiifim 

these  pfantatioDs  in  Neoj/imndland.  Qq  tl^  i^tli^f  sj^f. 
it  is  said,  that  he  had  at  the  time  no  interest  in  the  pre- 
T^^dl^  ^<ifm  Biilj^t  fp  an  antecedent,  p^yej^^^  ta  his 

i»f  a^WC  <^  V^*i»  *^  «»*ff»  t>H*.*^  profts  b^^  been 
accounted  &r  to  Le^hf  and  two  witnesses  depose  to,  re- 
lated acknpwledgements  bjT  pp  Y,  S^rke^  that  h^  bad 
* asingnea  it  to  his  brother;  w4  tb«  Fimtiffs'  own  dfe^. 
♦..  '  gives 


it  tatdstoaif  ihtt  i^t-gSaKjaW  bfe t  jtirtf,  to  i^certaia  ^!|T^ 
♦li«Uiir  lie  S  tir  tot  eiitltfea;  beJbrt  thi  <Jduri  ^tcic^^      **** 
to  ieaim  ^i'tliWISf  by  dterb«itig  6  OA^i  ^eg^k&aSff 
after  tfin^1iip86  dftinie ;  Ibf  fh«  Uoh-ciafato  for  i^tehtj^  Vdtfi 
is  strong  evidence  against  the  Plaintiffil''- <MI^;  \iSl6  pbs^ 
session  having  been  cohformable  to  an  adverse  title. 

If  tb«  btol  he  |Wp»-  to  bK  istttkri^ikd;  mt^itimbi 
»t>  tea^iiht  if  tli^  Mil  mrHm  U  nbi^  diJrte  ttflbir  m 
ft^Ud  vfbiA  tne«wo  j^M^'XI^j^WtfiaiK^i'  ot  tifetr  pcWoMa 

aeWliiMf  b«  taktn!t^'a-'(h^^«(«kdtiiji?' 11{«;^  ilib^^  niepenoBd 
^iGUi,  iH>eiMf«IUe«>the'reil  '«^t4Yrotn  IRte  a«^  ^FaTH^ 
lMlies8<li«^^I^«^^«6^h1i!klltt«.  ifimfemShfiMi  gagorUaiM. 
tbe^Kgtl^-fllR^  Mfl  bilii^Hi^ihfal^Bt  try ^HlT'iftll'MRf^lfA  t^TSlFSI^^ 

,        ,     .  ,  of  A  tnut  for 

l«««of1il^M«'^!tK^BBi«hili%:tIttt*tlW  saleb^wayof 

f9A«'teiiylfe^it4ill|§aByiBa8^  •'-   ^  -  '  '^^   mortgage 

WMPMpmttlitM^lMgd^  oF«in«Sf«l)tf  dike  iMS^b^ 

(iPlipplMlidMil  Itticr  rtf^fMstt  "nilVmg  Men  itiftAe^^  Btif' Afr^ 

are  ifbttK^  f>t4»^«d  «»  ft;kti»M«dgedi^iiM  thi^  ^jWl^iliM 

comes  to  this,  whether  a  court  of  equity  will   assist 

a  party  in  enforfiiag,Aj£8&L  .title  whprft  it  could  not  be 

enforced  at  law.    For,  supposing  the  facts  to  be  as  stated, 

the  Plaintifi  have  the  legal,^^,.m4^^^,WWi'<'^^g  -    .,,;/; 

to  prevent  the  assertion  of  their  right  at  law ;  but  they 

aMl^  M^now^bKtog;  ftn^  li)««Hi»etif,  fts  tiiey  iJi^ICP'l^'put 

U>  jiT&nii!tHii^^eyhia  hkd  ^€i  real  t>V  ctjfijftftidt^^ 

•  '*  Q  i  knowledgement 
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1890*  knowladlgeiiieat  or  daiia  Under  these  oircttmstanoes 
they  would  be  non-suited  at  law ;  and  if  so^  are  they  to 
come  into  a  court  of  equity^  resting  tbdr  case  upon  the 
same  title?  That  cannot  be  contended  for.  If  it  weve 
m^  it  would  be  the  same  after  a  greater  length  of  time ; 
the  principle  would  be  the  same  if  the  Plaiatifi  had 
laid  by  for  fifty  years. 

The  Defendant  in  his  answer  imputes  to  the  Plaintiffii 
a  consciousness  that  nothing  was  due  to  them;  their 
noii-daim»  be.says^  originated  from  this.  He  also  statea 
the  uninterrupted  possession  by  Eobeti  Sparkep  and  tlioee 
daiming  under  him,  and.  that  no  steps  wece.  taken  to  eiH 
^oe  the  award  till  th^  filing  of  the  hill;  and  the  ques- 
tion^  therefcae»  is»  whether  it  was  necessary  for  him  to 
put  in  issue  any  thmg  more?  It  would  have  been  more 
correct  tp  have  added^  that  th^  was  no  demiind  and  no 
aflaiewjbdgema;t^thePlsJnti£b'iJ^  ThePkiatifi 
■wonld  thep,  have  been,  put.topipve  that  thcpra  was; 
and  it  would  be  neoessaiy  nofe  only  to  show  a  4eawid» 
but  something  that  would  make  the  possession  no  longer 
adverse.  It  wopld  not  be  lenoa^  toprove.Aiit  Ahey 
made  a  daim,  if  die  defendants  «|t  thep  ^t  de^ce; 
ikey,  must  prove  that  he,  consented  tO;  hoUiof  tlienif 
and  that  his  possession  iMdtlM(llvf<^«t^^  .  I 

think  it  is  clear.tM  thei)s  m  a  wfUi^ef  partieii.iMpi  lam 
^  certaia  tbat.this  answer  does  ^  go  for  enpngh,  .  . 


J^««.ts«  llieW^sTzu  of  the 'Rolls:, 

When  th^  case  was  discussed  bebm^  I  Intimated  ny 
impression  of  sqme  of  ite.  difficfitiesy  and  stated,  (hat 
there  was  dear)y,|k  wantof  parties;  hm^  as  tbeMnmeel 
on  both  si^es  are  desirous  of  having  the  merits  disposed 

of; 
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o^  that  BO  fiirther  dday  and  esEpenoemi^b^  oocasionedi       IMO. 
I  will  give  my  opinion  upon  it  now.  J^  ^.^' 

The  bill  seeks  to  carrj  into  execution  a  deed,  by  which 
G.  ¥•  Sparlce  conveyed  a  raoieCy  of  the  plantatioDS  in 
quertion  to  a  man  of  the  name  of  JBan^  f<Mr  the  paiv 
poae  of  being  aoldy  the  produce  to  be  appropriated  to 
discfaarge  the  debt  said  to  be  doe  by  the  Sparkes^  under 
the  award  which  it  recognized  in  the  conyeyance.    The 
bill»  after  atating  this,  adds,  that  Bobert  Sparke  did  not 
give  any  sacority  for  hb  proportion  of  the  debt,  and  ihat 
Btm/Bl  never  entered  into  possession,  not  having  pro« 
ceeded  to  enforce  the  deed,  on  aoeonniof  the  two  Sparkeg 
being  in  emharrnsscd  circnmstances,  and  from  a  belief 
thatthe  property  was  of  small  value*    Seven  years  after 
this,  Ba9GB  dies :  by  his  will,  which  is  supposed  to  have 
dsipoaad  nCtfaia  HbtLte  m  Nmfbundlandy  of  which  he  had 
nsse^luMl  possession^  or  sieiahi,  or  any  thmg  tantamount 
to  it^  he  ipves  aQ  his  property  to  the  two  arbitrators  in 
tEnBi.to  adit  by  the'  eadidl,  he  gives  this  estate  to  his 
wifo;  but  neither  the  wilier  codicil  havebeen  proved 
in  the  cause«    The  wife  made  a  will  not  specifying  the 
land  in  question^  but  containing  a  disposition  of  her 
goods,  dmttds^  and  efiecu  only.    Then,  if  she  was  the 
devisee  o£  tbiaeal^  under  her  husband's  will,  and  if  it 
is  to  be  oDnaidsoed  as  real  estate^  it  would  baa  questi^ni 
whether  itpassed'by.her.iriQf  Md,  if  not,  iHio  was  her 
heiratlaw? 

•  •  •  . 
:  The  Defendant,  in  his  answer,  says,  that  he  was 
only  six  years  of  age  at  the  time  of  the  transaction ; 
flp^dEiBg  from  information,  be  admits  the  award  to  havef 
been  mftde^  botstates  the  drcumstances  attenditkg  it,  and 
denies  that  any  debt  was  really  due.  He  says,  ^at  not- 
widisteiding  die  award*  in  bis  fevour,  BaM  knew  that 
the  brianoe  mm  again*t  him,  and  therefore  did  not  dare 

to 


(SAmi  tit  GiiJi^tii^i^. 

}«RA  ^  MfofM  ft  T^  Mlf  XhiH^  te  4ld  W^  to  fiak*  tklft 
security  from  G.  Y. SpeMtey'^AiititLilif^Mt  to  hav^ bad  <i<»  ~ 
interest  in  the  estate  at  the  time.  Afterwards,  though  he 
bad  this  coniFtyaiiee  from  ^  tffMfce^  lidd  then^  he 
had  a  rigtht  to  pi%ce($d  ftgiilMt  holb^  h«  ttfad^M  ikfeAnpti 
Th^  Mil  assigns  fie  reasOH  M*  itiis  fi^l^lv  MoSfit  iImh 
the  Spmikei  wV«  i^  efnba^rasseU  oif^umMai|^«s  as  to  t)itlHP 
ptMmal  pvdff^rtyi  btieshat  was  aM  ftd^tiaiiid  iMrt^4bip 
en&rcing  thris  real  MmiAtji  H  i»i  btteiilefl^  stattNl^  that 
E§bsri  ftits  iQ  affiu^nt  etreuiristMieM^  <wd  h«  Hted  sill 
id iSi  H<iW  happ^aad  It  fitmi  if  tlisM  lias  a  j<4m  dtlit 
aoftualiy.  auhstaatialMi  iff  an  award  which  thef  diiM  i5 
ad afi^tkat  ii  was  HOtsoagbl  to  bareeovamd?  Tbaae 
Was  ita  ofatcosla  to  pvoaaadfaig'oip  tba^M«as4^  if  thty  laad 
not  kncnsa  tiiae  it  was  goM  ftr  si0lfaing$>  of  that  than 
w«s  realijr  no  fuch  debs.-  JBm/SU\n^M  tkfmy^um^ 
sad  aAefUs  daatk  bis  'pcn«oiikl>Ta|liiSsaiiCii*iiM|  Oilra^ab. 
fher$^  himaetf  the  aiPbitKatoa^^srfio  was  Aaaafcrpaa^uamii 
ad  with  die  whsle  businas^  lajf»iijr  Sill  bmb^fe^iaHlet 
aM  dea^  not  filltig  this  UlLiiU  IBlftl  tlfii  ist^itaiiMK 
|iliaaU^4iii  theadpjiosition'ihabtherdwwiiidsbtdieidid 
a  tmljfl  stfeiut^y  &r  it  .    .    i    '*  .n 

Tba  batas  than  fffed  agains»didJ)oftni)aiilj>waia*<lhi^ 
ffalrepaeasnialitoeof  iBd^sf^avLGL  y^^av-Ar^whoiain  ite 
iasoi|)tpf:p«rt  o£the  lienta;  sha  faKid;baiogmtlw  yossea* 
siaa  ofJLngkt  (^  mort|piges^  undan  %titie  aiaqcBeaairtg  fa 
17SB,  seven  years  before  the  deed  under  whidi  tbb  Sfawri 
tills  claimi  the  possession  since  17S8  having  uninterrupt- 
edly gppett^pg wikh  ()ia'i4t)#i  Uo  tibis part siflia  cas&the 
£M9rp^nt:'f  aiMwsr  nuMI  baDea4»  tcipr«nretfcMitrthb<estMa 
4¥i  V^99g4P  tUa  two  ^rkes,  |br  lbfM»  is  ««  othiif  «v^ 
^ence,of  ^iflher  pf  th^ni^lpt^vHlg  f#y  ultorest  in,  U4  'Xktf 
QP^V€a^aRc^  wbich  the  ?ifiimi&  pcodaMn^y  botaviddMl^ 
ag^in^  (^  Y.  ^rlf^  ksfi  i(  i«  il^lhiagiAgWWJWiEM 
qphfr^ei  if  w^  do  nat  ^QiMi««rlM  <«parf«  «triMdi 

there 
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If  po  evidence  of  the  titlai  Nov^  the  aocDani  giivii       IMffc 
by  tlie  answer  it,  that  it  did  belong  to  ifaom^  bui  ibat  ^Lj^^lzL^ 
tfie  ahafe  of  G.  Y.  S^rln  waa  convpyed  io  bU  bvalhar  «> 

ID  If  8iiy  and  that)  iqidev that  eonvsjanaei  ihoDo  bai  aver  vf«««f« 
ameabaei)  to  umnterraptadpaMcsmiu  ThU  it  aonfiriih 
edbytheaekBMkdgfmentsofO.  y.^antr^iUnitbtobafi 
parttd  #ilfa  Mb  interest^  and  the  advevM  posaeision  ia 
trinilted  crn  the  fiice  of  the  bill.  TherefiMie^  tb^  allepn 
tioii  that  be  wai  ^itkd^  in  1  ^as,  hm  no  gnumd  tQ  itand 
OH)  bh  wanj^nce  ootid,  con^f  no  title  on  (ht  &mf^ 
lift,  and  the  la|iie  nf  twaotf  yviirs  it  a  Mmag  confiiunafv 
tim  Hf  thia  |Nnt  of  the  D^fiq^daat's  case. 

|l  IB  not  turn  the  qqeMJ(n%  adikher  A»  debt  baa  be^ 
pikli  the fim  point  1%  tofind  wbuber  ibavet  a»i«taKl» 
aadidMn  ihedefinM  i%  t|iat  it  MTeD  <}nU.  th0<  aq»waa 
lOQiCr tf'MniM^  ^  tfatt  it  neirteim  p^  Neiv^ lhi»t« 
ate  tM^waya  bb  wbiob  Jangtb*  of  tioia  may  ^poratft  in 
aane  lile  Ais^  wben  H  li  not  a  poaiti^  bar  by<  virtiia  9/ 
the  aiabita^  Tiz*  t^  raking  4  l^eitonipiiw^  either  idMb 
A^-Aebl  dcJivAndod  never  Waii  diiai»  otf  thai  |^  MvbMiL 
pad«  ic  is  ia.  tfae  forwrnp  jpuda  ibiAili  apefeata»  ki»f 
Ibaoiilyproofjsthisairavdi  lhaqtteit^l|li%1rbiPlh!efftjU«)( 
created  any  del^s,  tmd,  snrsljr^  the  tioandawi  ^  Wmtf 
years,  wben  the  parties  were  in  the  way,  and  there  was 
entry  oppottunity  ftr  assartblg  the  datbaod*  la  stning 
aaidtaae  fagHmt  itae^Atanaa  >  ICtheonfebAdpiotffedff) 
to  anibaa^.  the  awards  the  otl^  would  pinbaUl^  b<Mi^ 
tabM  stqia  to  set  it  aside;  ii  bM^  aaaar  heea  di«M^rb^ 
ably  baeausa  it  has  natar  been  aaiavtod*.  Tbla.long.  i^ 
f^mt  oorrobocstas  the  Defesdaai'a  statamant,  Uiat  tj^ 
patties  did  nal  vantiuw  to  act  upon  thb  adjoUiqatipO  i^ 
tbeor  fbviHif^  firen>  bau^|  fiware  thai  it  waa  destitula  oX 


I  woidd  jost  sny  a  word  on  the  case  of  Ttash  t.  mute[a\ 

(a)  3  Bro.  p.  C.  289. 

which 
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1S80.  which  has  been  cited,  where  Lord  ThirUm  thought  tfiat 
twenty  years  without  payment  of  interest  or  demand 
crealfed^a  presumption  that  the  debt  was  satisfied.  I 
have  always  understood  it  to  be  a  principle,  that  when 
the  twenty  years  have  run  upon  a  bond  debt,  withont 
any  thing  to  break  the  time^  or  any  circumstances. to  ac- 
count for  it,  that  presumption  did  arise;  but  not  operat- 
ing as  a  positive  statutory  bar,  it  may  be  met  by  evidence^ 
and  by  circumstances  introduced  to  explain  it.  In  the 
argument,  the  case  of  Toplis  v.  Baker  {a)  was  mentioned^ 
where  it  is  said,  that  the  same  presumption  does  not 
arise  in  the  case  of  a  mortgage ;  and  Leman  v.  Nfwn^ 
ham  ffi)  is  referred  to,  where  the  same  doctrine  is  stated 
by  Sir  W.  Fortescue*  The  principle  on  which  the  opi- 
nions expressed  in  those  cases  rests  is,  that  though  the 
mortgagor  may  continue  in  possession,  he  is  teiduit  at 
will  to  the  mortgagee ;  there  is  therefore  no  adverse  pos-i 
session,  and  the  mortgagee  may,  at  any  distance  of  tim^ 
assert  his  title.  In  support  of  the  contrai^  doctiine 
there  fire  the  cases  of  Hales  v.  Hales  {c\  and  Sibrnm  v. 
Fletcher  (d\  and  the  case  of  Trash  v.  WkUe^  before  Lord 
TkurUm^  determining  mortgages  to  stand  on  the  same 
feeling  with  bonds,  in  respect  to  the  presutnption  arising 
from  non-payment  of  interest  fer  a  long  periods 

I  would  hot  have  it:  understood  that  I  intend  to  de- 
cide this  point,  but  I'caanot  accede  to. the  doctrine  that, 
no  length  of  time  wiUnpSerate  isgainst  a  mortgagee  who 
has  been  out  of  possession  without  claim  ^raaknowledg* 
ment,  «  The  argument  from  there  being  a  tenancy  at 
wiQ,  arises  from  a  mere  fiction;  for  there  is  no  acUUd 
tenancy,  no  demise,  either  express  or  ini^ied.  The 
mortgagor  has  not  even  the  rights  of  a  teaant  at  will ;  he 
may  be  turned  out  of  possession  without  notice,  and  ia 

(a)  2  Cor.  118.  .  <&)  3  Ve*.  UH*  51. 

(c)  1  Ch,  Rep.  105.  (<0  1  ^*  R^>'  S9, 

not 
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not  kidded  to  die  embleiaeiits.  It  is  only  quojiam  modo  1S20. 
a  tenancy  at  will,  as'  Lord  Mansfield  says  in  one  of  the  ^-  '- 
cases  (a).     We  cannot  push  it  to  that  extent,  reasoning  «. 

^oo  the  supposed  illation  of  landlord  and  tenant,  which  is 
not  founded  in  fact,  llie  reladon  of  mortgagor  and 
mortgagee  is  peculiar ;  in  a  court  of  equity  the  former 
ia  considered  as  the  owner ;  and  that  is  the  nature  of  the 
contract  between  them ;  the  tacit  agreement  is,  that  he 
is  to  be  the  owner  if  he  pays.  Then,  what  is  to  be  the 
effect  of  one  person's  continuing  for  twenty  years  in  posses- 
sion of  the  estate  of  another,  who  does  nothing  to  make 
good  bis  dtle^  and  to  keep  alive  the  relation  of  mortgagor 
and  mortgagee  ? 

The  difficulty  I  feel  is,  that  if  twenty  years*  possession^ 
without  claim  on  the  part  of  the  mortgagee^  will  not  ope^ 
rate  as  a  defonce  against  him,  1  do  not  see  how  any  period 
of  time,  however  long,  can  bar  him.  If  the  fiction  of  the 
tenancy  at  will  is  an  answer  to  the  objecdon  after  twenty 
years,  why  will  it  not  be  an  answer  after  any  other  time? 
Abere  would  be  no  possibility  of  stopping.  With  respect  to 
the  mortgagor,  it  is  clear  that  his  equity  is  shut  out  by  the 
mortgagee  being  in  possession  for  twenty  years  without  ac- 
knowledgement ;  ihen  why  should  not  this  be  reciprocal? 
Why  should  it  be  necessary  for  the  relation  to  be  kept 
alive  in  the  one  case  and  not  in  the  other  ?  For  these 
reasons,  though  I  do  not  give  a  positive  opinion,  I  can- 
not agree  to  the  doctrines  intimated  in  the  cases  I  have 
alluded  to.  The  point,  in  fact,  was  not  decided  in 
either  of  these  coses ;  they  turned  upon  particular  cir- 
cumstances. 

In  the  present  case,  however,  the  quesdon  i^  not  as  to 
the  payment,  for  the  admission  in  the  answer  repels  the 
presumption  that  might  otherwise  have  arisen.     The 

(a)  Mou  V.  GaUmore,  Doug.  S60. 

quesdon 
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^^^^       qtiMtioii  here  is  with  respect  to  the  origitiiil  l^acistMM  IST 
CHAUTorauB  ^^^  ^^  '°^  ^^  ^^^  ^^  ^^^^  iiffiirch  a  stfolig  gUMnd  df 
preBumptioti  in  fiivour  of  the  Defendflfil. 


StAAXB* 


Besides  diis,  is  thert  any  case  stated  for  eqttittfMe  tf^ 
lief?  llie  Plaintiflb  afiteting  to  have  the  legal  esUie^ 
migfat  hare  sold  the  premises  withoat  the  assistaiiee  af 
the  Odurt  Why  shofuld  they  come  here^  except  from 
their  tide  being  bad?  The  conveyance  audiorised  a  sale 
in  I795»  in  the  then  state  of  die  mai^;  th^  result  of  a 
sale  in  IB20  might  be  very  different,  and  it  migfat  be 
very  bard  now  to  press  the  audiority  then  given;  The 
party  was  to  sell  it  for  bis  own  benefit,  and  might  have 
sold  it  then;  what  equity  can  there  be  now?  The 
foundation  of  the  Plaintiffi'  case  fails  by  the  absence  of 
all  proof  of  the  title  in  whidi  it  depends,  and  by  the 
strong  presumption  against  them,  arising  from  the  evi* 
dence  of  long  possession. 

Bill  dismissed  with  costs. 

Beg.  Lib.  A.  1820.  fo.  76; 


^^'  s5.  BOEHM  V.  WOO©. 

Receiyer  ap- .  rilHIS  was  a  motion  for  the  appointment  of  a  receiver, 
pointed  on  the     I  .,   .  ,  .    r       t 

modoQ  of  the  pendmg  a  reference  of  tille^  in  a  suit  for  the  spe-> 

in^^refmnoe  ^^^  performance  of  a  contract  for  the  sale  of  certtfn 

oftxtle.  estates,  (a) 

Mr.  Hurl  and  Mr.  Slephen,  for  the  Plaintiff,  the 
vendor,  in  support  of  the  motion,  stated,  that  the  Court 
bad  made  orders  similar  to  that  sought  by  the  present 

(a)  The  circiuasUness  aaicr  which  the  suit  was  instituted  are 
<mtf#y  vol.  i.  p.  419. 

itaotion, 
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uMioth  where  cash  ptrty  wuhed  to  divest  bimiif  df  the  1880. 
poeaeaBum  of  the  pn^perty  The  appointment  of  a  ran 
eeiver  m^ae  {iBrtkularly  called  for  in  th^  preseot  cnaay 
as  the  property  eonsbted  of  buUdinga  and  oAees  on 
wfaick  it  would  be  heceaiafy  to  e£Pect  iaiiinNMetfelMl  ^ 
ortfamental  groamde  which  re^ifed  cooaiderabfe  expa«r 
ditare  and  ftttentioo.  All  tbtf  Defendant'a  objcrtiielft  to 
the  title  had  baeti  answered^  but  aome  time  iamb  nlapud 
befbto  the  cauae  conld  be*beard« 

Mr.  SimhM  opposed  the  motioD,  obsenringi  that  aU 
the  objeotiode  to  the  titte  weie  not  removed,  and  that 
the  expence  of  »  reeeiveri  if  one  waa  appointed,  ought  to 
be  borne  by  tho  vendor,  wheae  dnty  it  was  to  have  hie 
titk  ready. 

The  Lord  CHANCBLix>n. 

The  proper  order  to  be  made  is,  that  a  receiver  should 
be  appointed,  reserving  the  consideration  of  the  question, 
at  whose  expence  it  should  be. 


Rolls. 
W ATKINS  V.  MAULE.  Nop.  30. 

SIR  ROBERT SALVSBURY  being  indebted  on  his  ^  promwwiy 
°       ^  Dote  18  drawn 

private  account,  and  also  as  a  partner  in  the  bank-  for  the  accom- 

ing.house  of  Sir  Robat  Salmbury  and  Co.,  to  Messrs  "^whiTtrSL 

Dononj  Thornton^  and  Co.,  in  March  1812,  executed  a  fen  it  to  27. 

conveyance  to  them  of  certain  real  estates  in  the  county  outendwie-' 

of  Monmoulhy  by  way  of  mortgage,  with  a  power  of  sale  to  "JJ"^  for  valu- 

tioD,  and  after- 
wards becomtt  bankrupt,  and  dies  inlestatew  Held  that  B.  and  d  might  recover 
yiofit  the  drawer^  the  note  having  been  endorsed  several  yetif^  after  it  was  due  by 
to  S.  and  C. ;  B.  hovihg  fof  that  purpose  procuhJd  t6tteH  of  administration  to  the 
eftctsof  A» 

secure 
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IMO.  iecure  the  debt  due  on  his  private  account^  and  then, 
upon  trusty  to  apply  the  produce  in  liquidation  of  the 
partnership  debt.  Messrs.  Darnnt  Thomtot^  and  Co.  af- 
terwards agreed  to  make  fturther  advances  to  Skt  Robert 
SaUabuTjf  uid  Co^  cm  oonditioii  of  having  promissory* 
notes  to  the  amount  deposited^  by  way  of  seeuri^.  Ac- 
cordingly, on  the  12th  3fey,  181 S,  Sir  Bobtrt  SUm^ 
hay  and  Co.  remitted,  without  indcmement,  a  promissoiy- 
note  far  2WM^  dated  the  17th  Api/^  1813,  payEd>le  at 
twelve  months  to  Sir  Robert  Sabtdwnfj  or  order,  for  whose 
.  accommodation  it  had  been  drawn  and  signed,  without 
consideration,  by  Benjamin  HaUf  Esq.  Credit  was  given 
by  Messrs.  Down,  ThonUony  and  Co.  to  Sir  Robert  Sabss^ 
bury  and  Co.  for  the  amount,  which  was  afterwards  drawn 
for  and  received  by  them.  On  the  note  becoming  due, 
Messrs.  Downy  Thornton^  and  Co.  presented  it  at  Messrs. 
Pybus  and  Co.'s,  where  it  was  made  payable^  who  pidd 
it  out  of  effects  of  Halts  in  their  hands.  HaU  remon- 
strated with  Messrs.  Damriy  Thornton^  and  Co.  on  their 
having  procured  payment  of  the  note,  stating,  that  at  the 
time  when  he  signed  it,  he  had  been  assured  by  Sir  Ro^ 
bert  Salusbun/y  that  he  would  not  be  called  upon  for  pay*^ 
ment,  unless  a  d^ciency  should  arise  upon  the  sale  of  his 
estates.  Messrs.  Downy  Thomtony  and  Co.,  yielding  to 
these  representations,  repaid  the  20002.,  and  took  back 
the  note,  upon  an  understanding  that  HaU  should  pay 
them  the  amount,  in  the  event  of  the  produce  of  the  sale 
of  Sir  Robert  Salusburj/%  estates  proving  insufficient  to 
satisfy  their  debt 

In  December  1815,  Sir  Robert  Sidusbury  became  a 
bankrupt;  and  Edward  Downy  a  partner  in  the  house  of 
Downy  Tkcmiony  and  Co.,  was  chosen  his  assignee.  The 
estates  were  sold,  and,  after  the  application  of  the  prcH 
duce  in  payment  of  the  debt  of  Messrs.  Downy  Thomiony 
and  Co.  there  remained  a  considerable  balance  due  to 

them 
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ihem  from  Sir  Robert  Sakubmy^  and  from  the  partner*  18%. 
ship  of  Sir  Robert  Salusbwy  and  Co.  Dtmvi,  Thomiofh 
and  Co.  then  applied  to  HaU  for  payment  of  the  note, 
and  commenced  an  action  against  him  upon  it,  when  be 
offered  to  give  a  bond  for  the  amount,  which  ofier  was . 
acceded  to,  and  the  proceedings  in  the  action  were 
stoiqied;  but  before  the  execution  of  the  bond,  HdU 
died  suddenly.  A  creditor's  suit  having  been  instituted 
for  the  administration  of  his  estate^  and  a  decree  pro- 
nounced, Messrs.  Down,  Thornton^  and  Co«  carried  in  a 
claim  for  the  amount  t>f  the  note  in  question,  and  in- 
terest, which  was  rejected  by  the  Master.  Edaoard  Dawn 
afterwards,  in  Jufy  1820,  took  out  letters  of  administra- 
tion to  Sir  Robert  Salusbury^  who  had  died  intestate^  in 
1817.  He  then  indorsed  the  note  to  himself  and  part- 
ner, but  the  Master  was  still  of  opinion  against  their 
claim,  and  they  now  petitioned  for  leave  to  file  excep- 
tions to  his  report,  stating^  that  they  had  not  been  able 
to  carry  in  objections  in  the  usual  course,  from  not 
having  bad  notice  of  the  time  when  it  was  prepared  and 
signed.  The  petitioners  stated,  that  they  had  not  dis- 
covered the  want  of  indorsement  on  the  note  till  some 
time  after  the  death  of  Sir  Robert  Sabisbun/i  and  it  was 
said  on  the  other  side,  that  that  fact  was  also  unknown 
to  Hall  and  his  solicitors,  at  the  time  the  action  men- 
tioned above  was  brought  against  him. 

Mr.  Horne,  Mr.  Skadwell,  and  Mr.  Pembertwiy  in  sup- 
port of  the  petition. 

The  promissory  note  on  which  the  claim  is  founded, 
was  transferred  for  valuable  consideration  before  the 
bankruptcy;  and,  therefore^  the  bankrupt,  though 'the 
indorsement  was  forgotten,  retailed  no  interest  in  it : 
with  respect  to  the  note,  he  was  in  the  situation  of 
a  trustee,  and  nothing  passed  to  his  assignees.    Henoe 

Vol.  II.  R  an 
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1820.  ,  an  indnrsemeiit  by  him  after  the  bankruptcy  would  have 
been  goodx  Smiik  y.  Pickering  (a),  Arien  y.  WatUns 
(b);  and  he  might  have  been  compelled  to  complete  the 
security,  by  performing  that  act.  The  indorsement  by 
.  hi§  fdministrator  is  equally  valid  (c) ;  and  it  is  no  ob- 
jection, that  the  administration  was  taken  out  for  this 
particular  purpose;  ibr  it  was  a  duty  which  the  bank- 
rupt was  bound  to  perform.  Being  in  the  hands  of 
holders  for  valuable  consideration,  the  circumstance  of 
its  being  an  accommodation-note  does  not  affect  them. 
Independently  of  this.  Hall's  subsequent  promise  to  pay 
b  sufiicieDt  proof  of  the  debt 

Mr.  Heald  and  Mr.  Cooper^  on  the  other  side,  waived 
any  objection  to  the  form  of  the. application;  but.  ob- 
served, that  the  circumstances  appeared  only  on  thq 
affidavits  of  the  Petitioners,  which  are  not  admissible 
when  the  debt  is  contested  (d),  and  which  had  not  been 
answered  or  objected  to,  as  the  Master's  opinion  was 
against  them,  upon  their  own  statement;  they  therefore 
desired  that  the  a£Sdavits  might  not  be  considered  to  be 
conclusive  as  to  the  facts.  They  then  contended,  Ist^  That 
the  consideration  being  paid  to  the  partnership,  and  not 
to  Sir  Robert  Salusbwy  himself,  did  not  bind  the  accom- 
modation drawer.  2ri/y,  That  the  indorsement  being 
made  six  years  after  the  note  became  due,  after  the  death 
of  the  bankrupt,  by  an  administrator,  who  was  himself  one 
of  the  holders,  was  not  operative.  A  party  taking  any 
negotiable  instrument  after  it  is  due^  takes  it  accom- 
panied with  all  the  equities,  and  with  all  the  infirmities 
to  which  it  was  subject  in  the  hands  of  the  indorser.  — 

(a)  PmIt,  3r.  P.  C.  50. 

(h)  3  Eoit,  317.,  and  lee  Ex  parte  Gretmngy  13  Vet,  £06^  iSr 
parte  Movobrmfy  ante.  «o/.  l./».  498. 

(c)  /{ato^mi  V.  Stone^S  Wilt,  1.  2  Stra,  1960 
(<0  See  Fladong  y.  Winter^  19  Vet.  196 

Boehm 
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Boekm  y.  Starling  (a),  Roberts  r.  Eden  (&),  Ocggerly  v.  18€0. 
,Cmthbert  {c\  Crossky  v.  Ham*  {d)  And  therefbrey  the 
chanrcter  of  holders  for  yaiuable  coanderadon  does  no^ 
put  the  Petitioners  in  a  better  situation,  as  against  HaUf 
than  the  bankrupt  would  have  been  in,  if  he  had  re- 
taioed  it,  and  he  could  not  have  brought  an  action. 
There  was  no  way  of  compelling  Sir  Robiert  Satusbuhf  to 
indorse  the  note  before  his  bankruptcy ;  and  afterwards, 
he  could  UQt  have  been  compelled  without  the  assent  of 
his  assignees,  'the  indorsement  was  the  voluntary  act 
of  the  administrator,  for  the  purpose  of  making  himself 
a  creditor.  The  promise  said  to  have  been  made  after- 
wards, cannot  be  relied  on,  having  been  without  con- 
uderation,  and  under  the  idea  that  the  indorsement  was 
regular;  besides  being  void,  under  the  statute  of  frauds, 
as  a  promise  to  pay  the  debt  of  another. 

The  Master  qfthe  Rolls. 

In  the  shape  in  which  this  comes  before  the  Court,  I 
do  not  think  that  I  can  refuse,  if  it  is  insisted  on,  to  send 
it  hack  to  the  Master  for  a  further  inquiry  into  the  facts. 
If  the  parties  opposing  the  allowance  of  the  Petitioners' 
debt,  thought  it  unnecessai^  to  controvert  their  state- 
ment, from  a  reliance  on  the  le^  consequences  being 
against  the  claim ;  if  that  wiu  their  reason  for  not  dis- 
puting the  facts,  which  they  now  think  they  can  succeed 
in  di^roving,  I  think  it  is  fair  that  they  should  have  an 
opportunity  of  so  doing ;  but,  at  present,  we  must  sup- 
pose the  circumstances  to  have  been  as  they  are  now  re- 
presented. 

The  note  was  dated  the  17th  April  1813,  payable  to 
Sir  Eobert  Sabldnay,  or  order,  twelve  months  after,  and 

(a)  7  r.  R.  435.  (*)  1  Boi.  ^^Pul.  398. 

\e)  8  N,  R.  17Q,  {d)  15  Eoit^  498. 

R  2  was 
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18M. 


was  remitted  to  tbe  London  banking-house  of  the  Peti- 
tioners in  May  ISIS.  Upon  receiving  it  they  gave 
credit  to  Sir  Robert  Sahabury  and  Co.  for  the  amooDt, 
the  whole  of  which  was  afterwards  drawn  for  and  paid. 
Though  this  was  not  a  payment  personally  and  indivi- 
dually to  Sir  Robert  Salusbmy^  yet  it  was  a  consideration 
moving  towards  him,  being  a  payment  to  a  house  in 
which  he  was  a  partner,  he  having  transmitted  it  for  the 
purposeof  obtaining  the  advance,  and  being  benefitted 
by  it  jmntly  with  the  other  partners.  Upon  its  becom- 
ing due,  an  application  is  made  to  Z^ftus  and  Co.,  who 
pay  it.  Shordy  after,  Hall  learning  this,  a  meeting 
takes  place  between  him  and  the  Petitioners ;  but  no- 
thing -is  said  about  the  want  of  indorsement;  he  does 
not  diqmte  the  payment  ^n  that  ground,  but  because  it 
was  given  originally  only  as  a  guarantee^  thus  admittin^^ 
that,  in  other  respects,  there  was  no  objection  to  it  He 
was  then  liable  to  pay,  as  I  take  it  fer  granted  he  knew 
the  purpose  for  which  the  note  was  to  be  used,  and  the 
indorsement  might  have  been  added  at  any  time.  There 
was,  therefore,  an  admission  on  his  part  of  his  liability, 
itt)eing  understood,  that  he  was  only  to  be  resorted  to 
in  (he  event  of  a  deficiency.  On  the  footing  of  these 
communications,  and  in  reliance  upon  him,  the  money 
was  actually  repaid  by  the  Petitioners  in  a  manner  very 
honourable  to  themselves.  It  is  said,  that  this  was  only 
an  agreement  to  pay  the  debt  of  another;  but  at  the 
time  he  promised,  he  had  actually  been  made  respon- 
sible; he  could  not  have  got  back  the  money,  without 
an  action,  and,  in  consideration  for  their  returning  it  to 
him,  he  makes  this  promise ;  then,  is  not  that  sufficient 
to  bind  him  ? 


Sakisbufy  and  Co.  were  unable  to  pay,  and  afterwards 
became  bankrupts.  Proceedings  were  then  commenced 
against  Halt,  and  if  he  conceived  that  he  could,  for  any 

reason. 
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reasoDy  resist  the  acdon,  he  knew  the  proper  mode  of       18dO. 

ddending  it :  but  instead  of  that,    the  action  is  stopped 

bjr  his  undertaking  to  give  a  bond,  and  the  costs  were 

paid  by  him.     He  did  not  therefore  mean  to  question 

the  propriety  of  the  action,  but  recognized  the  justice  of 

it*    The  circumstance  that  prevented  the  bond  from 

being  executed  in  his  lifo>time^  was,  that  it  was  intended* 

to  indude  the  interest  that  was  due  ;  and  he  died  be&re 

the  interest  was  calculated. 

After  all  this,  difficulties  are  now  made.  It  iii  said 
that  the  indorsement  is  bad,  because  it  is  by  an  admi- 
nistrator, and  made  six  years  after  the  note  was  due^ 
and  after  the  bankruptcy  of  the  party  who  transferred 
it.  But  is  there  aHy  difference  between  an  indorsement  No  dUKreooe 
by  the  party  himself,  and  one  by  his  personal  represents  doraemeat  of 

attve?     There  is  no  doubt  that  when  the  note  was  ^.^^oteby 

toe  party  and 
remitted  it  was  intended  that  it  should  be  a  security  and  onebyms  per- 

when  a  note  is  handed  over  for  valuable  consideration,  J^ntotiro^^ 

the  indorsement  is  a  mere  form ;  the  transfer  for  con-  j^  note  being 

stderation  is  the  substance ;  it  creates  an  equitable  right,  !f'"**2liSir 

and  entitles  the  party  to  caH  for  the  form.     The  other  coniideration, 

is  bound  to  do  that  formal  act,  in  order  to  substantiate  ^^  iadone- 

meot  u  a  tonn 
the  right  of  the  party  to  whom  he  has  transferred  it ;  which  the 

and  as  he  is  bound  to  do  it,  the  indorsement  by  his  re-  Su2to  nil 
presentative  is  undoubtedly  as  good  as  if  it  was  by  himself,  for.     . 
The  six  years  that  had  elapsed  does  not  affect  the  validi* 
ty  of  the  indorsement;  the  transaction  in  1817  with 
Hail  was  enough  to  take  it  out  of  the  statute  of  limita- 
tions. 

Nor  is  it  of  any  importance  that  the  indorsement  was 
by  a  person  holding  the  double  character  of  administra- 
tor and  indorsee,  because  it  was  a  mere  form ;  not  pass- 
ing any  thing  substantial.  If  a  note  or  bill  is  transferred 
without  indorsement.for  valuable  consideration,  before 

R  $  the 
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the  bankruptcy,  the  holder  may  afterwards  call  on  the 
bankrupt  or  his  assignees  to  indorse  it,  which,  aooord- 
.  ing  to  Smith  v.  Pickerings  and  the  other  cases^  will 
make  it  as  valid  as  if  it  had  been  indorsed  at  first;  for 
the  equitable  right  attaches  at  the  time  of  the  transfio*, 
and  the  assignees  succeed  to  all  the  eqoitable  rights  and 
liabilities  of.  the  bankrupt.  The  act  of  the  bankrupt 
could  not  have  the  effect  of  passing  any  substantial  in- 
terest, but  it  is  operative  in  this  instance,  because  it  is 
only  a  form  necessary  to  give  validity  to  a  security  that 
was  previously  good  in  substance. 

The  cases  that  have  been  cited  to  establish  the  posi- 
tion, that  the  indorsee  of  a  note^  after  it  is  due,  takes  it 
subject  to  the  equities  affecting  it  in  the  hands  of  the  in- 
dorser,  do  not  apply  here ;  for  that  is  only  true^  when  the 
note  is  due  at  the  time  it  is  first  taken.  When  that  is  the 
first  transaction,  he  then  takes  it  witji  a  degree  of  sua. 
picion  attached  to  it.  But  that  has  no  application  to  a 
case,  where  the  transfer  was  before  the  note  became  du^ 
and  where  the  equitable  right  had  therefore  passed  be- 
fore the  day  of  payment,  (a)  Its  being  an  accommoda- 
tion-note makes  no  difference ;  it  is  equally  good  as 
between  the  holder  for  valuable  consideration,  and  the 
drawer.  I  am  clearly  of  opinion,  that  the  indorsement 
was  sufficient  to  give  effect  to  the  antecedent  rights  that 
vested  at  the  time  when  the  consideration  was  paid,  and 
that  the  promise,  made  afterwards  by  Hallj  for  which 
there  was  abundant  consideration,  isi>inding  on  his  per- 
sonal representative.  Supposing  the  facts  to  be  as  they 
are  stated,  his  assets  are  liable;  but  if  there  is  any  di»> 
pute  about  the  truth  of  the  statements,  all  that  can  be 

{a)  The  indorsement  has  relation  4>&ck  to  the  time  of  the  delivery 
of  die  bill.    8ee  Anon.  1  Camph.  492.  n. 

done 
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done  is,  to  refiir  it  back  to  the  Master  to  enquire  into  the        J820. 
Ffetitioners'  dsim. 


His  Honour  doth  order,  that  it  be  referred  back  to  Mr. 
J.  to  review  his  report,  bearing  date,  the  5th  day  of 
June^  1820;  and  it  is  ordered,  that  the  said  Master  do 
enquire  into  the  validity  of  the  Petitioners'  charge  for 
the  snm  of  2000/i,  in  the  petition  mentioned,  to  be  doe  to 
them  as  surviving  partners,  as  in  the  said  petition  men- 
tioned ;  and  the  said  Master  is  to  state  his  opinion.thereon 
to  the  Conrt,  whereupon  such  further  order  shall  be 
made  as  shall  be  just 

Reg.  Lib.  B.  1820.  fo.  127* 


Jt^Z^^^^*-^  ^    FOLEY  V.  WONTNER.  iViw.«5. 


HIS  was  a  bill  by  some  members  of  a  dissentinir  Jurisdiction 

-  .        .  ^  .  for  execution 

meeting-house  agamst  the  trustees  and  committees,  of  a  tnut  for 


T 

for  a  general  regulation  of  its  aflairs,  according  to  a  trust  wjPI^^n*  ■ 
deed  executed  in  May  17^6,  at  the  time  of  its  original  meettng- 
erection.     In  the  year  1803,  the  ground  on  which  the  ^^^^S^^"^^ 
meeting  bouse  stood  being  required  for  the  purposes  of 
the  London  Dock  act,  a  new  meeting-house  was  built 
on  another  spot,  and  on  that  occasion,  a  new  trust  ^^ed 
was  executed,  differing  from  the  former,  by  transferring 
the  power  of  filling  up  the  vacancies  amongst  the  trus- 
tees and  committees,  from ,  the  congregation  at  large,  to 
the  surviving  trustees  and  committees.     This  alteration . 
was  alleged  to  be  conformable  to  the  original  resolutions 
of  the  congregation,  in  17^6,  from  which  the  deed  then 
executed  had  in  that  particular  deviated.    There  were 
to  be  five  committees  and  thirteen  trustees,  in  whom  the 
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18S0.  legal  estate  was  vested;  and»  from  time  to  time,  on  the 
appointment  of  new  trustees,  proper  assignments  were  to 
be  made.    It  appeared  that  various  disputes  had  arisen. 

On  the  filing  of  the  bill^  an  injunction  had  been  ob- 
tained, to  restrain  the  Defendants  from  shutting  the 
chapel,  or  excluding  any  of  the  congr^ation-  A  motion 
was  now  made  to  dissolve  the  injunction ;  and  a  cross 
motion  was  made,  at  the  same  time,  for  the  appointment 
of  a  receiver. 

Mr.  Hart  and  Mr.  Simpkinsonf  for  the  Plaintiffi. 

Mr.  Jgar  and  Mr.  J.  Martin^  for  the  Defendants. 

The  Lord  Chancellor  said,  he  had  several  times  been 
called  upon  to  execute  trusts^  with  respect  to  these  dis- 
senting meeting-houses,  held  under  trust  deeds ;  but  what 
the  Court  could  do  in  such  cases  was  very  little.  Con-> 
sidering  their  number,  it  was  much  to  the  credit  of  dis- 
senters that  their  affiurs  were  not  more  frequently  made 
the  subjects  of  suits ;  when  they  had  been,  he  had  never 
known  any  good  result  from  it. 

If  this  stands  on  the  first  deed  only,  and  was  the  ease 
of  any  other  trust,  it  seems  to  me^  that  if  they  have  not 
filled  up  the  whole  number  of  trustees  and  committees, 
the  power  of  the  remainder  is  gone.  The  deed  is  on  the 
principle  which,  I  believe,  governs  most  dissenting  con- 
gregations, that  the  trustees  and  minister  Are  to  be  elect- 
ed ;  and  it  provides  that  due  assignments  are  to  be  made 
from  time  to  time.  These  persons  cannot  associate  others 
with  them  to  act  as  trustees ;  they  must  be  trustees  or  no- 
thing. In  such  a  case,  unless  it  differs  from  all  other 
trusts,  the  Court  would  fill  up  the  number,  referring  it 
to  the  Master  to  appoint  proper  persons,  and  when  ap- 
pointed, would  direct  them  to  carry  on  the  trusts  of  the 

deed. 
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deed.  Having  ne^tetied  to  fill  up  the  vacancies^  there  is       1820. 

no  one  now  who  has  any  poweE.    I  apprehend  neither  '^  ^^    ^ 
the  oongr^ation  nor  any  one  else  can  fill  them  tip;  it  v. 

most  be  d<»ie  by  the  Court.  Wok^nbk. 

With  respect  to  the  minister,  the  practice  of  the  Court,  Pending  s  suit 

in  these  cases,  is,  if  they  find  a  minister  in  possession,  ^^^\^^^^ 

and  mmislering  in  the  i/my  in  which  it  was  the  me&ning  senting  meet- 

of  the  congregation  that  he  should,  preaching  the  doc-  ^*^^„ 

trines  that  were  intended,  to  continue  him  in  the  mean  if  performing 

time^  whether  he  was  duly  appointed  or  not;  for  the  first  in'g^^^ 

point  is  to  have  the  service  performed;  and  the  Court  condnued, 

•II  t.*      «•       1  whether  duly 

Will  pay  him  his  salary.  sppointed  or 

not. 

One  of  the  most  di£Bcult  questions  in  these  cases  is,  j^  distentimr 

what  is  to  be  the  course  when  the  doctrines,  which  it  was  meedi^oase 

originally  matter  of  agreement  should  be  inculcated,  are  devoted  u>t£e 

not  adhered  to  by  all  the  congregation ;  some  of  them  ^?2^°^  ^ 

having  changed  their  religious  opinions.    I  take  it  to  be  on  at  the 

now  settled  by  a  case  in  the  House  of  Lords,  on  appeal  SIT^l"^^*^ 

from  Scotland,  that  the  chapel  must  remain  devoted  to  though  some 

the  doctrines  originally  agreed  on.    I  thfaak  I  acted  on  gatbn  ^T^ 

that  in  the  case  of  a  chapel  in  Worcestershire  (a).  change  their 

opinions. 

His  Lordship  denred  the  motions  to  stand  over  till 
the  next  seal,  and  strongly  recommended  the  parties 
to  come  to  some  arrangement  in  the  mean  time. 


The  motions  were  brought  on  again;  no  arrangement  December  6. 
having  been  effected. 

The  LonD  Chancellor. 

If  the  parties  cannot  agree  as  to  the  trusts  on  which 

(a)  See  CndgdalUe  v  Aikman^  1  Dow,  P,C  I.    AUomey-Generai 
T.  Pearson^  5  Mer,  352. 

the 

\ 
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1820. 


the  meetiDg-liouse  is  now  held,  I  mnot  nfier  it  to  tke 
Master  to  inquire  what  the  trusts  are^'aml  in  the  mean 
time  eujdn  all  parties  from  doiBg  any  thiug  to  disturb 
the  state  of  things  now  existinig.  The  af^pointments  of 
trustees  are  nothing,  and  the  persons  are  no  trustees  till 
they  can  join  in.all  the  acts,  that  Sana  the  duty  of  the 
trustees.  It  will  be  much  bett«*,'if  they  can,  to  aettle  it 
out  of  Court;  if  they  cannot  before  Saturdayt  I  will  dis- 
pose  of  the  motion;  but  I  do  not  at  pieseot  see  my  way 
to  any  thing  but  sending  it  to  the  Master.  I  am  al- 
most afraid  that  I  am  doing  what  may  subvert  the  peace 
of  many  religious  societies  in  showing  the  infirmities  of 
the  law  on  Uiis  subject. 


A  reference  to  arbitration  was  afterwards  agreed  to. 
Reg.  Lib.  A.  1820.  fol.  538. 


1S80. 
Rolls. 

Bequest  of  the 
balance  in  the 
hands  of  testa- 
tor's agents  at 
the  time  of 
his  death,  held 
to  indude  a 
sam  which  he 
had  bjr  letter 
directed  them 
to  invest  in 
the  funds,  but 
which  was  not 
iuTCsted  till 
after  his  death. 


HILL  V.  MASON. 


T  lEUTENANT-COLONEL   J.   HILL,   by   his 

^^  will,  gare  to  his  wife^  the  Plaintiff,  whatever  iia- 
lance  might  be  in  the  hands  of  Messrs.  Qreewwood  and 
Ca,  his  agents,  or  any  other  agents  he  might  haye  at 
the  time  of  his  dece&e.  The  testator,  at  the  time  of 
making  his  will,  and  of  his  death,  which  happened  on 
the  31st  August,  1819,  was  residing  in  the  island  of  Jb- 
matca.  On  the  5th  o(  August,  1819,  he  wrote  to- Messrs. 
Greenwood  and  Co.,  desiring  them  to  purchase,  in  his 
name^  a  sum  of  5502.  d  per  cent,  consols.  The  letter 
reached  them  on  the  28th  September  in  the  same  year, 
and  on  the  13th  October  following,  before  the  news  of  his' 
death  had  arrived  in  JEngland,  they  laid  out  878/.  ^s.  SdL, 

10  part 
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part^  the  toMiafs  monies  in  their  hfliid%  in  the  por-'       1820. 
chase  of  B50L  consols.    Tlie  bill  was  filed  to  deCermine 
whether  the  Pbintiflf  was  entitled  to  Ais  snm. 


Mr.  Home  and  Mr.  Bideits,  for  the  Plaintifi; 
tended  that  the  authority  given  bj  the  letter  iailedy  by 
the  testator's  dying  before  it  was  acted  up<m ;  ud  that 
the  PhuntiGP  was  entitled  to  whatever  was  actually  in  the 
agent's  hands  at  the  time  of  his  death. 

Mr.  RaUUnfj  for  the  Defendants. 

The  Master  of  the  Rolls  thought,  that  unless  the 
letter  was  treated  as  testamentory,  which  it  did  not  ap- 
pear to  be^  the  sum  in  question  must  be  considered  to 
form  part  of  the  balance  in  the  hands  of  Greenwood  and 
Co.  at  the  time  of  his  death ;  if  it  was  a  power,  having 
been  revoked  by  death,  it  was  of  no  effect  The  decree 
was  made  for  the  Plaintiff. 

Reg.  Lib.  A.  1820.  fo.  123. 


•  1S90. 

GOODMAN  V.  SAYER&  Jb^]V.A. 

npHE  Plaintiff,  who  was  by  trade  a  cornfactor,  the  A  bill  will  not 
•■•    Defendant  Sayersj  and  one  H.  Ccbden^  in  the  year  Jj^^^S^*^ 
1811,  jointly  entered  into  a  contract. for  supplying  the  9"^^"^ 
barracks  in  the  county  of  Sussex  with  forage  and  oats,  xo  arbitratioD, 
for  six  months;  and  they  agreed,  during  the  continuance  except  for 
of  the  contract,  to  be  jointly  concerned  in  purchasing  pwtiaLitjr,  or 
oats,  and  taking,  consignments  of  oats  on  commission.  ^[JSiMtin^tSc 

At  the  end  of  three  months,  Cobden  redred  from  the  part-  srbitracork 

No  remedy  in 
equity  for  the 
recovery  of 

noaey  paid  on  compromise  of  an  action,  where  the  party  had  fall  knowledge  of  the 

(uUf  and  the  means  of  proving  them  at  the  trial. 

nerahip; 

4  ^  K  ^c^  //^ 
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1820.  tienhip;  but  the  Plaintiff  and  the  Defisndant  &^^» 
continued  it  for  half  a  year  longer.  Differences  arising 
between  the  two  latter  on  the  subject  of  their  partner- 
ship transactions,  they  agreed  to  refer  them  to  arbitra- 
tion; and  they  accordingly,  in  Atigust  1812,  executed 
general  4>OQdsc^  arbitration,  submitting  all  matters  in 
dispute  to  the  Defendants,  W.  C.  NeaoUmd,  and  J.  Cooper^ 
and  to  H.  Hobbs,  or  any  two  of  them,  and  ngreeing,  that 
the  submission  should  be  made  a  rule  of  the  Court  of 
King's  Bench. 

One  of  the  questions  discussed  before  the  arbitrators 
was  \ipon  a  claim  made  by  Sabers  to  be  a  sharer  with 
Goodman  in  the  profits  of  three  cargoes  of  wheat,  ordered 
by  the  latter  in  their  joint  names.  It  was  stated  by 
Goodman^  that  these  cargoes  were  purchased  on  his  se- 
parate account ;  but  that  the  two  first,  being  bought  of 
houses  with  whom  he  and  Sayers  had  some  dealings  in 
oats  in  the  course  of  their  partnership,  he  had,  by  the 
permission  of  Stgfers^  made  use  of  his  name  in  the  order : 
the  last  cargo,  he  said,  was  ordered  in  his  own  name 
only  I  but  he  reiused  to  produce  the  invoice  and  docu- 
ments relating  to  it,  contending,  tliat  these  wheat  trans- 
actions took  place  on  his  separate  account,  and  were  noi 
mean^  to  be  included  in  the  reference.  Sm/ers  denied 
having  authorized  the  use  of  the  joint  name  iii  the  orders 
in  question,  and  said,  that  he  had  only  accidentally  dis- 
covered the  fact.  The  arbitrators  concuiTed  in  thinking, 
that  the  purchases  of  the  two  first  cargoes  should  be 
treated  as  partnership  transactions ;  and  Newland,  and 
Cooper  were  of  opinion,  that  the  proceeds  of  the  thirds 
cargo,  on  which  there  was  a  considerable  profit,  ought 
also  to  be  brought  into  the  account ;  and  expressed  their 
intention  of  deciding  accordingly;  the  other  arbitrator, 
HobbSf  who  had  been  appointed  by  Goodman^  was  much 

dis- 
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diteatifified  widi  diis  detenninatioii^  and  declared  he 
would  have  aotbing  more  to  do  with  the  reference;  on 
one  occasion  he  left  the  room  in  anger ;  but  it  appeared 
that  he  was  prevailed  upon  by  Co^p^r  to  return  and  pro- 
ceed with  the  business.  ^oe/aiMf  and  Cbqp^r  determined 
to  make  their  awmd  alone;  but  they  previously  pre- 
parted  a  case  upon  these  three  cargoes,  for  the  opinion 
of  Mr.  Hart.  The  case  stated  the  whole  to  have  been 
bought  in  the  partnership  name,  without  the  knowledge 
of  Signers,  The  opinion  of  Mr.  Hart  upon  the  drcum- 
stances  stated  wa%  that  Singers  was  entided  to  participate 
in  the  profits.  At  the  next  meeting,  the  case  and  opinion 
were  produced,  when  Hobbs,  still  refusing  to  concur, 
they  parted  without  coming  to  any  conclusion.  A  few 
days  afterwards,  on  the  9th  October^  1812,  Newland  and 
Cooper^  without  giving  notice  to  Hdibi^  signed  their 
award,  by  which  they  directed  the  Plaintiff  to  pay  the 
sum  of  432^  ISx.  Id  to  Sa^$^  and  ordered  that  a  ba- 
lance ofi^OJL  19s.  due  by  them,  on  their  joint  account, 
to  a  house  at  LemeSf  should  be  paid  by  them  in  equal 
prc^rtions. 


189a 


GOODKAN 

Saysbs. 


The  Plaintiff  having  refused  to  comply  with  this  award, 
S<gfer$  commenced  an  action  against  him  upon  the  bond ; 
and,  in  March  181S,  the  Plaintiff  bdng^  as  he  said,  in- 
formed by  his  solicitor  that  he  had  no  remedy,  submitted 
to  pay  the  4S2L  ISs.  IcL^  upon  an  agreement  that  some 
alleged  errors  for  which  he  claimed  an  allowance^  should 
be  investigated.  The  three  arbitrators  met  agun  for 
this  purpose,  when  the  Plaintiff  produced  a  statement  of 
errors,  which  were  found  to  be  matters  that  had  been 
previously  decided,  excepting  two  items,  which  die  Plain- 
tiff had,  on  the  former  occasion,  omitted  to  bring  forward, 
for  which  they  allowed  him  25/.  Ss.  li.  This  sum  was 
repaid  to  him  by  Scyeri. 

The 
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1820.  The  ImU  wBt  afterwards  filed,  in  Kbmary^   1S14, 

^  ^  -'     against  Siyers^  Nenland^  and  Cooptr^  imputing  par» 
9.  tiality  and  miscondn^  to  the  two  latter,  and  prayiag 

Satsrs.  ^|^3|  ^^  award  might  be  aet  aode^  and  the  aooooiits 
taken;  and  that  the  Defendants  nn^t  be  reetrained 
flrom  making  the  sabminion  a  role  of  Court.  The  three 
arbitrator^  and  aereral  other  persons,  were  examined  as 
witnesses.  It  was  stated  by  HdbU^  that  the  Plaintiflr'B 
banker's  books  had  been  offered  to  proves  that  he  liad 
alone  paid  for  the  wheat;  but  the  other  arbitrators  had 
refused  to  receive  the  eridence;  he  acoosed  NeaiUmd  and 
Cooper^  particularly  the  former,  of  evincing  great  par* 
tiality ;  and  they,  in  dieir  evidoioe^  made  the  same  aocn- 
satiott  against  him.  They  abo  said,  that  the  Plaintiff 
had,  at  first,  denied  that  any  wheat  bad  been  ordered  by 
him  in  the  joint  nunes  of  himself  and  Styen  /  but  that» 
on  being  cautioned  by  HobbSf  that  there  were  documents 
to  prove  it,  he  admitted  the  fact.  Another  witness, 
John  jippSf  who  was  clerk  to  the  Plaintifiv  deposed  to 
declarations  by  Sogers^  that  he  had  no  Interest  in  the 
wheat,  and  to  his  having  consented  to  the  use  of  hia 
name  in  the  orders ;  it  appeared  that  all  the  three  car* 
goes  had,  in  fact,  been  bought  in  the  joint  i 


Mr.  Wif^field  and  Mr.  Skirrcfw  for  tlie  Plaintiff. 

This  award  ought  to  be  set  aside^  on  account  of  the 
gross  partiality  of  the  two  arbitrators,  by  whom  it  was 
made.  This  is  proved  by  the  evidence  of  Hobbsj  and 
by  various  circumstances,  such  as  their  entertaining  the 
quisstion  as  to  the  wheat,  which  was  not  intended  to  be  re* 
ferred;  rqecting  the  evidence  of  the  bankers,  and  of  thdr 
books;  their  not  examining^Rps^  the  derk,  whose  evidence 
proves  the  wheat  not  to  have  been  bought  on  account  of 
the  partnership ; .  and  particularly  by  their  acting  under 
the  reference  in  the  absence  of  the  third  arbitrator,  and 

without 
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without  lus  knowledge.  They  priTsiely  prapired  a  case,  ^  IS20. 
nnfiurly  stated^  and  finally  made  their  award  withoat 
oonMiItuig  IMbst  or  gmng  him  notioe  of  the  meeting. 
ThoQgh  two  may  have  the  power  of  aetingf  yet  they 
most  not  acdode  the  third ;  every  arbitrator  moat  be 
summonod  and  have  an  opportmiity  of  being  present. 
HaBen  v.  Machiru  (a)  The  parties  who  have  re£srred 
the  matter  to  three  persons,  have  a  right  to  the  exercise 
of  the  jodgment  of  eadi.  Though  those  who  attended 
form  the  majority,  and  the  other,  if  he  had  been  pre- 
sent, coald  not  have  prevented  their  determination,  yet 
his  view  of  the  case^  and  his  arguments,  might  have  in- 
fluenced their  opinions;  and  therefore  private  meetings, 
or  the  exclusion  of  one  arbitrator  by  the  others,  vitiates 
the  award*  Burtons. Knight  {b)y  Meiadfe  v*  Ives  (c),  Chi^ 
coi  V.  Lequesne  {d).  Hobbs  having  once  said  that  he 
wonld  not  continue  to  act,  was  no  ground  to  absolve 
them  from  giving  him  notice;  though  he  hastily  uttered 
this  expression,  yet  it  was  evidently  not  his  settled  pur* 
pose,  for  he  returned  and  proceeded  in  the  business. 
Even  if  it  had  been  ^parently  a  more  deliberate  decla- 
ration, a  notice  of  the  meetings  was  still  necessary; 
there  should  have  been  a  locus  poeniientia :  he  might 
have  altered  his  determination,  and  have  resumed  his 
office. 

The  awaird  not  having  been  made  a  rule  of  court,  no 
difficulty  arises  here,  as  in  Fetherstone  v.  Cooper  {e\ 
and  Qwinnetty  v.  Bannister  if)  /  frdm  the  statute  {jg) 
which  does  not,  in  other  cases,  interfere  with  the  equit- 
able jurisdiction  ;   Lucas  v.  Wilson  (A)  /  Tjord  Lonsdale 

(a)  Barnes's  Notei,  57.  (h)  9  Vem.  514. 

(c)  1  dtk,  M.  id)  8  Ffff.  Men.  5U. 

[e)  9  Vet.  67.  (/)  14  Ve$.  530. 

\g)  9  *  10  WUl,  3.  c.  15.  (*)  8  Burr,  701.. 

V.  Lit' 
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^^^\  V.  IdUUiak  {a).  The  Plaintiff  could  not  have  proceeded 
at  law,  as  be  has  paid  the  money ;  a  circumstance  which 
will  not)  in  a  court  of  equity,  prevent  his  seeking  re- 
lief from  a  fraud.  In  Norgaie  ▼•  Fonder  (ih.and  South 
Sea  Company  ▼•  BimsUad  {c\  awards  were  set^aside  for 
fraud,  after  they  had  been  performed,  and  releases 
given. 

Mr.  Heald  and  Mr.  Sugderij  for  the  Defendants. 

As  aguost  the  Defendants,  the  arbitrators,  the  bill 
must  of  course  be  dismissed;  they  ought  not  to  have 
been  made  parties,  as  no  relief  not  even  the  payment  of 
costs,  is  prayed  against  them. 

The  reference  to  arbitration  was  general  of  all  matters 
in  difference,  and  it  was,  therefore,  clearly  right  to  in- 
vestigate the  transactions  relative  to  the  wheat;  parol 
evidence  cannot  be  introduced  to  exclude  one  of  the  sub- 
jects of  dispute.  The  wheat  was  ordered  in  the  joint 
names,  making  both  liable  with  respect  to  third  persons, 
from  which  the  presumption  is,  that  it  was  a  partnership 
transaction  itUer  se.  Peacock  v.  Peacock  {d):  and  there 
was  no  evidence  to  prove  the  contrary.  But  this  was  a  mere 
question  of  fact,  of  which  the  arbitrators  are  judges,  with- 
.  out  appeal;  an  award  cannot  be  set  aside  on  the  ground  of 
their  having  formed  an  erroneous  conclusion.  Knox  v. 
S!fnimond5{e\Moirgan  v«  Mather  {f\  Dick  v.  MilUgan.{g) 
There  is  no  evidence  of  any  misconduct,  excqpt  on  the 
part  of  Hohbs ;  his  behaviour  made  it  unnecessary  to  give 
bim  notice,  but  the  other  arbitrators  practised  no  con- 
cealment; he  was  informed  of  their  intentions.    The 

(a)  8  Vei.jm.  451. 

\h)  IMi.  Ch,  Rep.  6.;  and  see  Morgany.  Pindar,  9  Ch,  Rep.  76. 
which  is  probably  die  uime  case. 
(c)  rtn.  Ah.  vol.  iii.  {h  140.  {d)  2  Campb.  45. 

•     le)    I  ret.jtm.  569.      3  Bro.  C.  C.  358.      (/)  2  Vet.jun.  15. 
ig)  a  Vet.jun.  25.    4  Bro.  C.  C.  1 17.  ' 

banker's 
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buiker^s  books  were  not  evidence ;  and  it  was  the  Plain-       1820. 
tiff's  own  fimlt'tbat  App$  was  not  esuimined ;  he  might 
have  ealled  him* 

The  Defimdantsare  free  from  all  blame:  bot  if  die 
award  had  been  opM  to  any  objections,  the  FIainti£f 
having,  upon  an  action  being  brought,  paid  the  sum 
awarded,  with  full  knowledge  of  all  the  circumstances, 
can  have  no  relief  against  that  whidi  is  his  own  act* 
Money  paid  under  a  demand  of  right  can  never  be  re* 
covered  back*  Brisbane  ▼•  Dacres^  (a)  The  party 
may  litigate  or  submit ;  if  he  submits  and  pays,  it  is  con- 
clusive. This  has  been  repeatedly  decided  in. actions 
finr  money  had  and  received,  which  are  governed  by  the 
same  equitable  principles  as  suits  in  this  Court;  audi 
therefore^  payment  under  such  circumstances  is  equally 
condusive  against  relief  in  equity. 

Mr*  fVingJlM^  in  sqply,  referred  to  Lord  Lonsdale  v* 
LUUedaie  (i),  as  an  authority  for  making  the  arbitraiors 
parties  to  the  hill,  wlien  raiiconduGt  and  fraudulent  otao^ 
Irinalion  is  imputed  to  them*  The  payment  of  the  mo-* 
ney  was  accompanied  by  an  agreement,  that  the  matter 
dionld  be  referred  back  to  the  arbitrators,  and  re-ex- 
amined by  them ;  it  was.  not,  tbereibre,  an  admission  of 
the  correctneiB  of  the  award.  If  the.  Plaintiff  could 
not  have  recovered  at  law  the  sums  that  he  paid,  it  dtoi 
not  Ibllow  that  he  may  not  succeed  here;  courts  of 
equity  give  relief  against  awards  in  cases  where  there  Is 
no  legal  remedy,  as  in  Nargate  v.  Pander  (<r),  and  as 

(a)  5  Thmi.  143. ;  and  ise  l^raggi  v.  Hammond,  8  Brod.  4r  ^i^* 
89^  and  the  cases  there  referred  to. 
(h)  S  Vet.jun.4Si. 
(c)  Nets.  6.      . 
Vol.  II.  S  is 
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19$9>       i$  i^mt^  by  Lord   t^fft^in^  ip  Mrtfddujk  y> 


Goodman 


7^  Master  of  the  Rolls. 

The  drcumstences  of  this  case  are  these :  the  Ptain- 
tMPand  the  Defendant,  Sayers  and  Cbbden^  in  the  year 
IS  11,  jointly  engaged  to  supply  the  barraeks  with  oats 
and  forage,  wheat  not  forming  one  of  the  subjects  of  the 
oontraot;  at  the  end  of  three  months  Cobden  reth^,  and 
the  business  was  then  confined  to  the  Plaintiff  and  Sqjf^ 
en.  The  case  made  by  the  bill  is,  that  the  Plaindfl; 
who  was  a  cornfaotor,  was  not  to  be  interfered  with  by 
the  others  in  that  trade,  which  he  continued  to  carry  on 
upon  his  own  account,  and  in  the  course  of  which  he  or- 
dered these  three  cargoes  of  wheat*  The  period  does 
^ot  precisely  appear,  but  the  first  two  seem  to  have  been 
ordered  in  1811,  and  thp  third  ih  1#19,  beii^  aiker  dke 
connection  with  Cabden  had  ceased.  Upon  the  expir- 
ation of  the  contract,  dhputes  i^roae  between  the  Pkintiff 
and  Defendant,  which  ended  in  a  general  re(breno%  ao« 
eonpanied  with  bonds,  to  SDbniit  to  the  award  'Of  tbf 
three  arbitrators^  or  of  any  two^  of  them.  Tw»cCthe 
arbitrators  make  this  awai*d,  and  upon  the  Plaindfl^  r^ 
fiiaing  to. pay  the  sum  ac^udged  to  be  doe  ftwok  biuif  an 
action  is  brought  against  hiai.  This  action  was  about 
to  be  tried,  but  was  discontinued,  as  is  statod  by  .Fhn* 
kmd$  who  was  Geoefenni's  attorney,  upon  an  ^gmeoiasu 
that  the  money  should  be  paid,  aiid  certaia  alleged  eiw 
nnrs  should  be  inrestigated ;  but  that  the  iavestigatioB 
was  not  to  afifect  or  prefudtoe  the  a^^vard*  The  resiik 
was,  that  25L  35.  Id*  was  found  to  have  been  omitted, 
aod  Qoodman  paid  the  costs  of  the  action^  after  deduct- 
ing that  sum.    Saaston^  the  attorney  of  Sayers,  says  that 


(«}  S  E^ih  344.  347. 
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the  ML  Sf.  li«  mm  ncekved  as  a  wdaiitav^  pAfAkOt  iMi      IMO* 
the  part  of  Sayersj  atid  as  a  final  fletdemeat  of  all  antUm 
between  him  and  tfae  Plaintiff: 

Ilia  money  having  been  peid  vnder  theie  mtmdt^ 
9taoceB  in  MemA  i6i8»  the  bill  it  filed  in  O^JMmumf 
fiillowiagi  to  aet  asida  thii  awardi  and  tn  haive  the  aa» 
eoaats  taken*  The  Plaintiff*  alleges^  thataHfilftdand 
eorrapt  error  wm  made  bj  thf  two  arbttiataaii  jft 
charging  him  with  the  profits  of  the  thisd  cai^o^  whkk 
vae  not  intended  to  be  indnded  in. the  refisrenc^  bBMig 
a  private  conocrn  «f  his  own;  >faat  OoUu  tendared  em 
dance  to  prove  thb,  and  to  «how  that  Sa^sMeqmmei 
in  the  orders  being  given  in  the  partnership  name. .  Ha. 
complains  that  this  evidence  was  rejected,  and  likewise 
cbargw  Newland  with  having  acted  thnoag^ut  as  the 
advocate  of  Sajftn^  ^xA  Ch^per  witJb  having  too  aa^ily 
acceded  to  his  proposalst  and  imputea^to  th^f  as.apttfof 
of  coimplioni  that  th«y  took  an  opioion  <»a  m  qIMl  Aot 
fairLy  stated,  wkbout  the  boowledge  of  fMbf^  iadi 
finally^  drew  up  tbair  award  in  hi«  abs^cn,  OfkA  fritbonlf 
giving  him  notioefr 

.On  the  other  haadi  tbd  De&ndaot  fiaysk  that  tk»^hmA 
wm  the  pii»Hpal  adbjasft  af  dispute,  <aiid.tfaat  it  ttaa  ia» 
tended  to  be  referred,  and  that  faefpre  the  aebilittonii 
the  Pbdntiff  resisted  hia  claim  on  ameCher  |pximid»  aat 
sarting  ap  oath,  that  tine  orders  were  givep  for  hiini«14 
and  in  his  aato  name  only  i  bat.  that  £bU%  who  waa  m^ 
qnaimcd  wkh  the  fact^  advised  him  to  be  nmtioaa^  aa 
dme  were  docnmenlt>befi9»  them  diat  pratred  it.  Tlia 
Bhriotiff  than  took  «p  another  grouad,  .namely^  tbaet  he 
had  Se^erit  aathority  to  use  hieaame  in  this  tmn*aotioBy 
ahhoogb  it  was  understood,  that  lla,  .the  Plaintii^  only 
ma  «0  be  iataroitd  ^  it^    The  adier.  attstralort  awtoS 

S  2  upon 
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ilpon  Hdbbs  the  accusation  of  having  acted  as  partizans : 
and  there  seems  to  be  some  reason  for  it,  when  we  find 
him  cautioning  Goodman^  as  to  the  evidence  he  was  to 
give,  and  then  joining  with  him  in  blaming  the  merchants, 
of  whom  the  wheat  was  purchased,  for  having  furnished 
the  letters  relating  to  it  He  concurred  with  the  other 
arbitrators  in  taking  the  account  of  the  two  first  cargoes, 
on  one  of  which  there  was  a  loss,  certainly  not  consider- 
ing that  beyond  their  jurisdiction ;  yet,  when  they  came 
to  the  consideration  of  the  third,  he  actually  advised  the 
Plaintiff  not  to  produce  the  documents  concerning  it  that 
were  in  his  possession ;  conduct  not  becoming  in  a  judges 
to  interpose  his  recommendation  to  a  parQr  to  keep  back- 
evidence. 

As  to  the  alleged  misconduct  in  rejecting  evidence, 
we  must  observe,  that  the  fiust  of  the  wheat  having  been 
paid  for  by  Goodman  only,  was  not  disputed ;  and  the 
banker^s  bctoks  could  not  therefore  have  carried  it  any 
fiurther ;  they  could  not  show  in  whose  names  the  wheat 
was  ordered ;  they  could  only  prove  who  paid  for  it,  and 
that  was  admitted.  Their  taking  the  opinion  of  counsel, 
instead  of  evincing  corruption,  is  argued  to  be  a  proof  of 
their  conscientious  desire  to  adjudicate  fairly.  The  case 
was  correctly  stated,  except  in  not  introducing  the  fad, 
that  Sayers  was  privy  to  the  orders  having  been  given  in 
the  joint  name;  but  it  was  unquestionably  produced  at 
the  last  meeting ;  and  though  it  was  originally  prepared 
without  the  knowledge  of  HobbSf  he  might  thai  have 
pointed  out  the  omission.  He  says  that  he  complained 
of  their  having  taken  this  opinion  clandestinely,  and  that 
he  left  the  room.  It  seems,  likewise,  that  be  decUured 
be  would  have  nothing  more  to  do  with  it ;  that  he  saw 
their  minds  were  made  up  to  act  on  a  mistaken  notion. 
Though  he  did  aiiterwards  return  to  them,  yet,  having 

declared 
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declared  that  he  would  not  concur  in  the  award)  they  met  1820. 
to  sign  it  without  him :  but  it  is  clear  that  all  the  evi- 
dence was  received)  and  the  business  fully  discussed  in 
his  presence ;  all  the  substance  was  settled  while  he  was 
with  them ;  and  they  informed  him  upon  what  principle 
they  meant  to  decide.  It  is  therefore  very  difierent  from 
the  case  of  two  meetmg  privately  to  settle  their  award, 
without  the  knowledge  of  the  other. 

The  first  question  iS|  upon  the  merits,  whether  the 
Plaintiff  had  justioe  done  him  by  the  arbitrators ;  in  con- 
sidering which)  I  wish  it  to  be  understood,  that  I  decide 
this  case  upon  the  principle,  that  no  bill  in  eqaity  will 
lie  to  set  aside  an  award,  on  a  question  of  fact,  within 
the  province  of  the  arbitrators,  and  decided  by  them. 
Thqr  are  the  judges  chosen  by  the  parties,  and  no  coiurt 
of  law  or  equity  has  any  cognizance  of  the  matter,  by 
way  of  appeal  from  their  decision :  the  consequences  of 
such  a  jurisdiction  would  be  most  mischievous :  for  the 
very  definition  of  a  good  award  is,  that  it  gives  dissatis- 
fiiction  to  both  parties,  and  the  result  therefore  would  bei 
thiat  applications  of  this  kind  would  be  continually 
made  upon  fiivolous  grounds.  In  letting  in  evidence  On  a  Mil  to 
of  the  merits,  I  never  permitted  it  for  the  purpose  of  *"*^2*^^  f 
showing  what  the  merits  were ;  and  I  consider  it  myself,  dence  of  the 
only  so  far  as  it  may  tend  to  prove  such  a  case  of  mis-  STwocivcSw 

conduct,  on  the  part  of  the  arbitrators,  as  would  ffive  ftr  as  it  throws 

..    r^^.     .  ,.^.  *         light  on  the 

this  Court  jurisdicUon.  .  conduct  of  the 


arbitraton. 


I  take  it  to  be  the  fact,  that  this  question  was  refer- 
red; for  the  reference  is  general,  extending  to  all  matters 
in  dispute,  and  this  point  was  in  dispute  between  them  at 
the  time.  That  it  was  so,  I  must  assume,  not  only  from 
the  general  terras  of  the  reference,  but  from  the  conduct 
of  the  parties ;  for  Sayers  brought  it  forward  at  the  first 
meeting)  Hobbs  concurred  in  the  investigation)  and  Good^ 

S  9  man 


IMO;  man  irMndsd,  and  disclMed  it  It  b  dear  thftt  the  qu€i^ 
tion  was  before  them ;  it  was  a  question  of  ftct,  of  the 
fact  of  paHneMbip,  and  was  tbefefare  proper  for  the  de- 
mion  of  ariritfifcors.  Tbetv  deoiaion  must  be  final  and 
eefchMwrey  mlcw  the  naintiff  am  fix  upon  tikem  dta^ 
mptiaMi^  paitial(l!f^  miscionduoli  or  irregularity.  ¥b«  4Mtf 
of^HPorimgihcdP  Mea  ape^  hiniv 
* 
Then  how  is  it  proved  ?  Hobb^s  assertion  is  not  suf- 
fieieal'i  foitr  t)Mi  aof utilioB  it  ottotted  upon'  Kea,  and 
ftketfi  urn  ataMg  ciramnitoDaes  to  shows  dial  fte  UMjk  a 
pari  beyond  t\ai^  of  a  fair  arbitrator  ?  intcrposh^  to  r^ 
gulato  ^  evidteice  of  the.  Plaintiff,  and  to  adrite  the 
'  noti'^prpdiiction'  «F  dwpmenta.  His  stating  it  generally, 
ia  not  enouglK  Wbal  f^oH  araabere  to  prove  parilalily 
agwnsi  tltaM  I  Thoil^  not  rccaioring  ti^e  tMiaker'a  l^ooks 
is  iVMbiaid^  fof  tbey.  ware  offered  to  piowi  a  fisct  thai 
mBB  M(  ^iepwitf4t  ZlMiit  iMit  oatting  ath^  wilneases  h 
Mthjog  i  fpi^it  ia  the  bwin«p  of  tbe  parlica  In  piodaoe 
tbeix  witMWfs*  If  thfl  pavtiai  omit  it,  it  is  «d  ground 
9S  'm9»M^V{  agai^H  tbe  urbitnOors,  wkeo  a  maderial 
FJMW^  iM9  been  sub^oeotly  discovered,  thai  tbey  did 
9Q(  0^1  bim,  U  is  (lie  PlaiAtifa  owft  fauk  that  Appt 
was  lu^  exa^iinedt  How  eould  the  arbitrators  know 
t)ii^  bi£  evi^eQe^  wpuld  bo  ataterial. 

TH^  PliH9tif&  io  ai^>e9ling  to  this  Courts  from  a  da* 
cision  on  a  question  of  fact,  makes  a  new  ca|e^  by  kitro* 
ducing  evidence  that  be  neglected  to  bring  forward  before 
the  ibferjor  tribui^tl.  When  they  found  that  the  wheat 
vf9»  Q((la;?d  bjbim  ill  the  joint  iiamef^  pledging  the  credit 
9f  the  p^toerships  ^nd  making  his  partner  r^ponaiblc^ 
prim^Jiffii^f  it  va^  U^  be  treaty  as  n  partnership  trans* 
f^:tion»  If  b^  could  havc^  rebutt^  it,  by  showing  that 
h^  hud  the  aut^Qfity  of  &^jn'Sf  why  dki  he  not  do  it  be- 
jlpf^  the  arbitratoj^?   Instead  o(  th%t»  be  mad^  faiia  a 

distinct 
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df^tin^  c&se,  di^tiyitig  that  M  had  used  the  jdltlt  tlafi^es  lA 
ordering  the  third  cargo ;  and  thfe  arbitrators  w^re  htt 
to  talbe  the  n^kM  feet  U  opf^bsltion  td  his  asserlibh. 
They  had,  thet^k'e,  itirong  reason  to  suppose,  that  h 
was  a  dandestMe  act  of  Goodman^  making  hli  ^ahnet 
liable  ibi'  the  dltle^^  ^ith  the  intention  6f  ti^t(s^hX\\\^ 
th^  pik)1lts  to  Mi  dwii  use ;  thdugh  fae^  OS  well  &b  fibSH 
was  willing  to  let  him  bear  the  loss. 

tie  OMe  Mfied  fOf  the  OpfAioci  iM*  MVi  J%i^l  WaS  (kirly 
dhkwn  up  Iti  &rery  resrpeet;  e^eept  in  i\ot  mentibhin^, 
that  S&y^s  aeqcileii^ed  in  the  use  of  his  nattie  in  the  on 
#6rs  iti  ^ev^otiim ;  attd  that  was  a  circumstance  that  was 
itdt  in  evidence  before  the  arfaatfatorB^  And  I  canhot 
see;  chat  taking  the  ophiion  of  coUdsel  was  any  evfdedbe 
of  eonti^<Hi )  it  tetids  to  f^roVe  the  contrary,  Ibr,  If 
dbrnip^  they  wotfld  baV^  decided  for  hifti  whom  they 
wished  td  fhv^r^  Wfthoht  inquiring  what  Waii  the  la^. 
If  they  YOA  kept  it  secf et^  it  might  have  b^en  contended, 
that  it  wfiS  h  badge  of  fi^aud;  but  the  case  Was  ^hown  t6 
HiMsi  the  dissentient  arbitrator,  and  he  made  no  coni« 
plaiDt  ^«tie  stftt^niilt. 

(t!|The  Otrongest  circumstance  is  the  irregularity  in  not  Irregular  for 

citing  Hobb§  wheti  they  met  to  sign  their  awArd ;  and  it  [^^  J^^^*^  . 

oerMiniy  is  true,  that  if  two  Arbitrators  out  of  three  tneei  without  notfce 

alone,  excluding  the  third,  or  not  giving  hihl  notice ;  ^^  qq^  ^^^f, 

and  if  their  receive  evidence,  or  hear  discussiotis,  Without  ^^^^^nt  ground 

to  Bet  aside 
Mm,  their  proceeding  is  irregular.    When  the  matter  is  the  award, 

niferred  to  Aree,  the  arsraments  and  the  judffmetlt  of  oB  ^^®"  '^®  *"^ 
'  o  JO,  stance  was  set- 

thiree  should  be  had  recourse  to  in  every  stage.    The  tied  in  his 
cases  referred  to^  on  the  part  of  the  PlaintilT,  were  ifi-  ^^'^®' 
stances  of  fraudulent  contrivance  to  exclude  the  third ; 
but,  at  all  events,  il  is  irregular  not  to  give  him  notice. 
Hei^  however,  All  the  <^viderice  was  heard,  and  all  th^ 
fri)9tAMe  of  ih^  bustneto  waa  settled  iii  his  presence; 

S  4  the 
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1820.  tbe  restf  thie  signing  the  sward,  was  a  mere  fiirm;  (bis 
they  thought  they  were  at  liberty  to  do  by  themselyes ; 
they  did  not  however  act  secretly,  but  determined,  in 
the  manner  in  which  they  had  previously  informed  him 
that  they  should.  Then,  should  the  Court  set  aside  the 
awards  on  account  of  the  absence  of  one  arbitrator  under 
these  drcumstances  ?  The  cases  have  never  gone  to  that 
length. 

But  that  is  a  question  which,  from  what  took  place 
afterwards,  it  has  become  unnecessary  to  decide*  The 
Plaintiff  had  a  full  knowledge  of  every  fact  relating  to 
this  proceeding;  he  knew  that  the  award  was  signed  in  the 
absence  of  Hobbsj  indeed,  it  is  not  pretended  that  the  cir- 
cumstances were  not  fully  known  to  him.  He  resisted 
It  upon  the  same  groulids  on  which  he  now  complains; 
an  action  was  brought  to  enforce  it ;  and,  if  these  grounds 
were  sufficient,  why  did  he  not  persevere  in  his  resist- 
ance? He  might  have  done  so,  for  it  had  not  been  made 
a  rule  of  Court ;  a  precaution  that  should  always  be  at- 
tended to^  in  order  to  let  in  the  operation  of  that  very 
useAil  statute.  He  might,  therefore,  have  pleaded  the 
fraud  at  law,  and  would  have  been  permitted  to  defend 
on  that  ground.  There  might  be  instances  where  a  party 
paying  inadvertently,  while  ignorant  that  a  fraud  had 
been  committed  on  him,  would  not  be  precluded  from 
investigating  the  matter  before  another  tribunal;  but 
here^  besides  being  acquainted  with  the  circumstances, 
he  had  consulted  with  his  attorney.  This  is  not  a  case 
where  discovery  was  wanted  from  the  arbitrators  to  prove 
the  facts;  for  nothing  has  been  discovered  from  them. 
He  might  have  proved  the  whole  at  law. 

It  comes  then  to  this  important  question,  whether  a 
court  of  equity  can  entertain  jurisdiction,  in  a  case  where 
an  action  having  been  brought  to  enforce  the  award,  the 

partjr 
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party  ▼olantarily  psys  the  money,  upon  an  agreement        1820. 
for  a  reference  back  as  to  part,  under  which  an  altera- 
tion is  made,  of  which  he  takes  the  benefit,  receiving  the 
2SL  as  a  final  settlement  bf  the  dispute?   Can  he,  after 
that,  make  it  the  8ul:gect  of  a  bill  in  equity  ?  None  of  the 
authorities  go  to  that.    It  is  admitted,  that  at  law  it  is 
impoflsible  to  recover,  after  a  voluntary  payment,  with  a 
knowledge  of  all  the  ^cts,  though  under  a  mistake  in 
point  of  law ;  it  cannot  be  disputed,  and  though,  in  one 
of  the  cases  (a),  there  was  a  diffisrence  of  opinion  among 
the  judges,  yet  it  is  now  settled,  that  where  an  action  is 
brought  and  is  proceeding,  and  the  Defendant  having  a 
knowledge  of  all  the  circumstances,  and  having  the^roeans  Voluntarf 
of  proving  them  at  the  trial,  submits  to  pay,  he  has  no  j^J^e^Uytib"" 
remedy  at  law.    Then,  upon  what  principle  can  it  be  in  equity  and 
said,  that  he  is  not  concluded  in  equity  also  ?  The  reason  principle  that 


of  the  doctrine  at  law  is,  that  litigation  is  not  to  be  htigs'*©"  "  _ 

°  not  to  be  mul- 

multiplied.    You  may  dispute  the  demand  that  is  made  tiplied. 

upon  you ;  but  if  you  do  not,  you  have  given  up  the 

point,  and  cannot  afterwards  agitate  it ;  particularly  if, 

as  in  this  case,  you  have  taken  the  benefit  of  the  com- 

pronuse.     The  principle  applies  equally  to  suits  here ; 

and  you  can  have  no  relief  unless  you  can  show  that, 

for  some  reason,  you  could  not,  in  the  action,  have  had 

the  fiill  benefit  of  the  defence  that  you  have  made  in  this 

Court. 

I  think,  therefore,  that  the  voluntary  submission  and 
agreement  to  pay,  is  sufficient  to  preclude  the  Plaintiff 
from  relief  here :  as  to  the  merits,  they  are  not  the 
same  now  as  they  were  before  the  arbitrators ;  but  on 
that  the  Court  is  not  to  judge :  that  is  the  province  of 
the  arbitrators;  for  as  I  can  see  no  reason  to  impute  to 
them  corruption,  partiality,  or  any  other  misconduct,  I 

(a)  Brubmi9^,  Dacm^  «&.  n^. 

think| 


SM 


fcASES  lif  tMA«(*ftllt. 


18M.        thMK,  that  oh  the  grouhd  of  Jurlddfetion,  tb^  Codft  ife 
1||^^^^J     pr^liidrf  frdm  Inquiring  into  the  taerits.     If  th6re  was 
0i  any  irregularity  iti  their  proceeding,  ft  ^as  too  late  to 

Institute  a  sbit  aft^  paynient  dftlfi^  dettiand. 


Mtxaik 


Th^bill  mini  tb«)-tfor^  b^dismissiM^  ^nd,  I  tfiKiIr,  lAth 
tadki  wlttt  k^i^M  to  tfat^  afbHMtorii,'  HH  dnly  kWlfUr 
e\s(i6i^t  ^  prtiys  ndthhig  «^ih^t  diem :  th^t^re^  as 
fkt  »  eMderhs  tfaeiri,  it  tnodt,  bT  «0drse,  b^  dinniasM 
With  bo^v:  A9  to  fh6  Deftitd^t  Ar^^i,  the  chai]gea 
Ihade  ai^itot  ^bstatrtiated;  and  the  naintiffmtitfl,  there- 
for^ pfty  the  l^stfl,  particularly  «ftef>  the  cUtidM^  that 
has  been  disclosed,  and,  also^  for  tb^  sakd  6f  exanrple^ 
ChlEit  we  may  tibt  haV^  such  Stilts  td  impeadh  Without 
^use,  the  deeiiiorfa  df  a  dcfto^Mic  fbttrm.  They  must  be 
atthep^rllofecftts. 

Reg.  Lib.  A.  1020.  fd.  121. 


1820. 
December  $• 

Defendant 
committed  for^ 
breach  of  an 
injunction  af- 
ter notice  of 
its  having  been 
obtained,  al- 
though the  or- 
der for  the  in- 
junction had 
not  been 
lenred. 


VANSANtoAtJ  t;.  ftOSE. 

THIS  w«s  a  raotion  (of  #hich  tkotite  bad  been,  per- 
aonally  served)  that  the  Dafendaot  might   alaiMl 
•onmitted  for  breach  of  an  injunctiail* 

The  injunction  was  obtained  by  the  Plaintiff  to  restrain 
the  Dcfimdaat)  h|B  tenant,  fnont  catting  down  umber  on 
the  fai'ih,  and  carrying  away  that  which  was  already  cot. 
It  appeared  by  affidaritj  thait  notice  of  the  order  for  the 
injunction  was  personally  served  ow  the  Defeiid»nt  the 
morning  after  it  was  obtained^  and  a  full  explanation  of 
the  efieot  of  it  was  verbally  given  at  the  same  time,  and 
that  the  Defendant  had  since  cut  down  timber^  and  car« 
ried  away  that  which  had  been  already  cut,  and  had  also 
grubbed  up  hedges^^  and  was  in  m  state  of  insolvency. 

Mr. 


,    Mf^  Mmgkij  in  supfMrt  df  th#  nmtioti,  MlV^  fhcM        ISflK 
•irciimstancesy  and  also  mentioned,  that  he  hud  made  it 
before  the  Vice  Chancellor,  and  had  cited  the  ease  at 
JBmfkm  T.  E»&  {u\  ba|»  ihat  His  Honour  declined  to 
make  any  order. 

The  Lord  Chancellor. 

Many  of  the  circumstances  which  yon  mention  go  to 
show  the  prQ^rfcty  of  panting  th^  iD^Adribn :  the  next 
question  is,  what  is  the  Court  to  do  where  notice  of  it 
h^^ttfieQ  giv^  which  i»' not ^coip^pivnied  by  sepyi^ff 
t^  ^l)^Ilftti9n  i|s^r?  ]yt.wa§  h^ld  ^y  }^d^Hardmich9j 
oy^r  au[|d  pv^r  q^in^  that;  if  t^e  person  against  whom  ttt^ 
icgiiDctio^  19  graptedy  i^  in  Cpjurt  ^  th^  }ime,  (h^t  fi 
i}jQtip(^  ^Wgh  ;  and,  in  ^  subsequept  c;^^  it  inras  beI4| 
tl»Qagh  I  forget  by  whom,  x\f^  if  \\t  w^yM  W^!^  ^V^ 
sif^e  of  tl)^  <;pai1«  aq^  ^^  is  inf^rmg^  t)y  sp^^UoAi]^  v}^ 
13  iplh? inaidp^  thaJ i^  i? gpar^ted^  thi^^  lY^  a^^ciB^^  19% 
t^ce.  \\  appi^are^  to  m^  aft^  haviqg  mi^c^  oxmA^f^^ 
X\a&  subjeot  in  the  cas^  to  whici)  ypa  aP\id.e|  (;)u|t  m  ipaay 
cas^  ^11  ^l^e  qi««hi^  woold  hedwpej^  ^sA  tbitt  y<m  n^jgbit 
as  well  grant  no  injunction  at  all,  unless  i^^^tll^  <^  U.WU 
held  sufficient;  and  that  the  point  was  of  great  importance 
ifith  r^refvf:^  to  applic|i)^i}s  ff^  injunctions,  4pi'UiBthe 
Ipng  vacation,  wb^p  tb^  cour^  is  to  ^rv«  (hte  pto*^.  ^itk 
PQtice qnly,  the iIl}l^lctiall^ot being 9i)|^qs|ed,  0^ ^^i^^ 
or  hrpugt^l  tq  b?  wlpd^ 

I,t)^§o^ppeai7ed  to  qie,  that  tbe  r^^n^ibility  ^ob  a 
^olidtqr  i^  vpder  with  respect  to  his  d^ty  to  tbi^  (^^'^ 
f^q^  bis  ^iabiHty  tq  h^  Sitruck  og*  the  kq)|Is|  (^ui)  ta  be  ini* 
dic^d  for  peijury,  lyere  as  gogd  q.  security  a^  yg^  Q^qkl 
have  against  the  abus^  of  tb«  pci|ct^«  I«  thii^  cf|s^  if 
tbe  warrant  of  committal  is  s^t  tq  n^e^  I  think  that  I 
$b%l|  not  hesi^^te  to  sign  ^^  What  \  have  now  i^c^t^ 
jlff^i  h^  fiMbjoct  to  thi^  9b3erHatioQ|»  tb^  d^CQ  b^^  bean 

(a)  S  re#,  4*  !i9M.  949, 


26G  CASES  IN  CHANCERY* 

1820.  no  delay  in  endeavouring  to  get  the  order  drawn  np^ 

'  ■'  '  ■  '  and  the  injunction  under  seal,  and  serving  it  when  ob- 

V.  tained* 
^^**^  Reg.  Lib.  B.  1820.  fb.  66. 


%.  5!*  MARSHALL  v.  COLMAN. 

i8sa 

An  injunction  TN  the  month  of  September  1818,  articles  of  partner- 

mui^tore-        ^'^'P  ^^®  entered  into  between  the  Plaintiff  and  De- 

ttndn  the  fendants,  by  which  it  was  agreed  (amongst  other  things) 

covenant  in  ^^^  ^^^^^  business,    that  of  wholesale  linen-drapers, 

articles  of        should  be  carried  on  in  the  name  or  firm  of  Colmafu 

partnenbip 

which  has  not  WiUetU  Oxletf^  and  Marshall ;  and  that  all  contracts  and 

f***     icMth  cng«gc*J^cnts  entered  into  by  any  of  the  parties,  on  ac- 

of  time,  where  count  of  the  sdd  trade,  and  all  checks  and  drafts  drawn 

TOt  liay  a  dif-  ^7  them,  and  all  receipts  for  money  paid,  on  account  of 

solution  of       the  said  trade,  should  be  in  the  joint  names  of  the  said 

^^         John  Morris  Caiman^  Henry  WilleU^  James  Oxky^  and 

y*^«^,??    JahnMarshaU. 
Court  will  m 

any  case  grant 

^onT^        Th^  bill,  filed  in  Jiify  1820,  alleged  that  the  De- 

less  there  is      fendants,  Cb&ikmand  Willett^  had 'entered  into  numerous 

radthe  tSu       contracts  and  engagements,  and  written  numerous  letters 

pra^  a  disso-    (under  some  of  which  goods  had  been  supplied  and  de- 
lutionofthe      ,.         ,v   .       t  ^  ^  ^  «-,..».  ,  ^ 

partnership,      hvered)  m  the  name  of  Colman^  WiUett^  and  Co.,  and 

^^^^^  had  refused. to  add  the  name  of  the  Plaintiff,  or  to  com- 

ply with  the  above  mentioned  covenants ;  thus  preventing 
him  fix>m  being  known  as  a  partner,  and  fi^m  receiving 
partnership  debts,  and  that  Oxley  consented  thereto: 
and  it  prayed  that  the  two  first  named  Defendants  might 
be  restrained,  by  injunction,  firom  carrying  on  the  trade 
or  entering  into  any  contracts,  Sec  (pursuing  the  words 
of  the  covenant  in  the  partnership  articles)  except  in  the 


7^^S 


CASES  IN  CHANCERY.  297 

joint  names  of  J.  M.  Colman^  H.  JViUeUj  J.  OxUyy  and        1920. 
the  Plaintiff. 

The  Defendants,  by,  their  answer,  admitted  that  Cb^ 
man  and  WiUett  had  written  numerous  letters  relating 
to  the  partnership  business,  and  believed  that  some  re- 
ceipts for  money  might  have  been  given  in  the  names  of 
Cobnafiy  WUleit,  and  Co.,  and  sometimes  in  the  name 
of  Coltnafij  and  Co.,   on  account  of  the  great  inconve- 
nience of  writing  four  names  at  length  ;  and  insisted 
that  it  was  a  very  common  practice  in  partnerships  where 
the  parties  are  numerous.     They  stated  that  over  their 
houses  of  business,  in  their  bills  of  parcels,  and  in  all 
bills  of  exchange  drawn  or  accepted  by  the  partnership, 
the  names  of  all  the  four  partners  were  written  at  length ; 
and  denied  that  they  had  drawn  any  draft  or  check, 
except  in  those  names;  and  they  believed  that  no  contract 
could  be  completed  without  its  being  known,  and  that  in 
&ct  it  was  well  known  to  all  persons  dealing  with  the 
partnership,  that  the  Plaintiff  was  a  partner.     They  ad- 
mitted that  about  April  last  the  Plaintiff  had  applied  to 
them  to  use  his  name  in  their  letters  of  business,  and 
stated  they  had  then  informed  him  of  the  inconvenience 
of  using  four  names.     It  was  also  sworn,  that  the  Plain' 
tiff  hod  written  letters  and  given  receipts  for  the  part- 
nership in  his  own  name,  generally  adding  for  **  self 
and  partners.^ 

Mr.  Wdherell  and  Mr.  West  moved  for  an  injunction. 

Mr.  Hart  and  Mr.  Bickersteth^  conXxL 

The  Lord  Chancellor. 

There  is  only  this  point  in  the  case  now  before  me, 
which  I  wish  seriously  to  consider,  viz.  that  although 

this 


tbi*  Court  will  ipt«r(a«  where  there  b  a  tirtgcb  of  covw- 
ants  in  articles  of  partnership,  so  important  jo  itaraxH 
sequences  as  to  authorize  the  party  complaining  to  call 
fiir  ?  4ilPoltttio^  pf  the  pi^tq«ndbi{3^  whether  (and  il  is  a 
Biattar  that  will  deserve  a  great  deal  of  copsideratioD 
,    b^ore  it  go^  so  fi^r)  H  will  entertain  the  jurisdiction  pf 
7  pjronowciDg  a  decr^  (tor  this  is  what  is  to  be  done  in 
)  tb^  cause  in  which  this  motion  is  now  made)  for  a  per- 
;  petual  injunction^  as  to  a  particular  coyenan,t,  the  part- 
nership not  being  dissolved  by  the  cpurt.    There  is  one 
case  which  is  constantly  occuringi  that  of  a  partner 
raising  money  for  his  private  use  on  the  credit  of  the 
partnership  firm ;  and  the  Court  interferes  then,  because 
there  is  a  ground  for  dissolving  the  partnership;  but  tbca 
the  danger  must  be  such,  there  must  be  that  abusejof  good 
faith  between  the  members  of  the  partnership,   that  the 
Court  will  try  the  question,    whether  the  partnership 
should  not  be  dissdved  in  consequence.     Sut  it  is  quite 
a  different  thing,  and  it  would  be  quite  a  new  head  pf 
equity  for  the  Court  to  interfere  where  one  party  violates 
a  particular  covenant,    and  the  other  party  does  not 
"^^choose  to  put  an  end  to  the  partnership :  in  t|^at  waj 
/  there  may  be  a  separate  suit  and  a  perpel^ial  ixyfi^i^pi^a 
7  in  respect  of  each  covenant  (a) ;  that  is,  a  Jurisdietii^  that 
^  we  have  never  decidedly  entertained.     AU  ^is  bili  see)(s. 
is,  a  perpetual  injunction  against  using  a^^y  other  than  this 
particular  firm  and  name ;  and  the  question  v^ould  b^  if 
very  serious  mischief  were  to  arise  from  not  using  it,  whe- 
ther the  party  would  not  be  obliged  to  frame  hjs  biU  dif- 
ferently.    I  have  tio  difficulty  in  saying,  that  where  the 
members  of  a  partnership  contract  b}[  covenant,  that 
the  firm  shall  be  A.  B.  C.  and  D.,  that  it  is  a  breach  of 
that  covenant  for  A.  to  sign  those  instruments  to  which 


(fl)  See  Fomum  v.  Ham/ray,  2  Vet,  4"  Bea,  32^.    Harmon  v.  Ar^ 

the 
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the  covenant  refers,  in  the  name  of  A.  and  Co. ;  but  it 
is  no  less  a  breach  of  that  covenant  for  D.  to  sign  his 
own  name,  adding  <<  for  self  and  partnei's,"  becHudd  by 
these  words  it  can  no  more  be  known  who  are  bJ9  V^ttr 
ners,  than  by  the  word  Co.    ' 

When  partners  enter  into  such  contracts/  the  mean- 
ing and  intent  is,  that,  in  the  first  place,  it  may  be  known 
to  the  world,  for  the  benefit  of  each  partner,  that  he  is  a 
partner  in  that  concern,  and  also  that,  as  between^  each 
partner  and  the  world  it  should  not  be-lcil  to  them  to 
speculate  who  are  really  partners,  or  who  are  dormant 
partners,  and  so  on :  it  is  intended,  that  each  individual 
may  have  the  criedit  which  belongs  to  his  name,  and  may 
not  be  exposed  to  consequences  which  might  arise  from 
his  name  not  being  used.  But  it  must  be  made  out  to 
be  a  case  which  goes  further  than  this  does,  to  entitle 
the  Court  to  grant  an  injunction  against  the  breach  of 
such  a  contract ;  it  must  be  a  studied,  intentional,  pro- 
longed, and  continued  inattention  to  the  application  of 
one  party  calling  upon  the  other  to  observe  that  con- 
tract. Looking  at  the  circumstances  of  this  case  altogether^ 
recollecting  that  the  application  was  only  made  by  the 
Plaintiff  in  April  last,  and  even  admitting  that  some"  of 
the  letters,  as  has  been  insisted,  may  amount  to  contracts 
binding  on  the  Plaintiff,  the  question  is,  \^hether  it  was 
not  known  who  were  really  partners  ?  I  do  not  mean  to 
say  that  there  has  been  such  an  exact  performance  of  the 
contract  as  there  ought  to  be,  and  these  gentlemen  will 
do  well  (if  they  mean  to  protect  themselves  from  tlie  in- 
terference of  this  Court)  to  use  all  the  names  in  the 
concern,  —  they  must  do  that,  or  the  Court  will  be  un- 
der the  necessity  of  awarding  an  injunction,  or  dissolving 
the  partnership. 

Motion  refused  without  costs. 
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RoLLB.  THE  ATTORNEY-GENERAL  v.  HINXMAN. 

Dec,  4.  6. 

Dcvi«c  of  a  JAMES  HINXMAN,  by  his  will,  dated  in  January 

the  death  of  .  ^^^^  devised  his  messuage,  olr  tenement  and  houses 

^•.  fo"^  ^e  use  called  late  fValldings,  to  Martha  Br(nm,  for  her  life^  if 

that  might  be  she  should  so  long  continue  unitiarried,  and  after  her  d^ 

"RP®^?^^*  cease  or  marriage,  he  devised  the  said  messuage  or  ten^ 

instnictioD  of  ment  and  house  to  his  executors,  in  trust,  that  the  same 

m*H^^^Mda  ^g**^  ^  appropriated  to  the  use  of  the'  master  that 

bequest  of  might  be  appointed  to  a  school,  for  the  instruction  of  poor 

trust  to  iim)Iy  Persons  belonging  to  the  parish  of  fVeet,  for  so  long  a 

the  interest  m  time  as  his  interest  therein  should  continue*    He  desired 

procunnga 

master  and  his  executors,  out  of  his  personal  estate,  to  put  this  house 

Sruci?'^^'^"'  into  decent  and  habitable  repair;  and,  till  that  was  done, 

children,  and  Martha  Brawn  was  to  be  permitted  to  reside  in  the  house 

Mh^houM  *  in  which  he  then  lived.    The  will  contained,  in  a  sabse- 

in  repair,  and  quent  part,  the  following  clause : — 

redJue^of  the  "  ^^^  '  ^°  desire  and  direct,  that  my  executors,  here- 

interest  to  the  inafter  named,  shall  lay  apart,  from  my  personal  estate,  the 

Held,  that  the  ^^^"^  of  2000/.,  and  invest  the  same  in  the  purchaseof  stock, 

bequ^  to  the  in  the  name  of  the  minister,  churchwardens,  and  over- 
school  was  r  »           . 
void  as  being  seers  of  the  poor  of  the  parish  of  Week  aforesaid,  upon 

^Si^tSfde-  •  ^^^^^  ^^^  ^^^y>  ^^^  ^*^  minister,  churchwardens,  and 

vise  of  the  overseers,  do  pay  and  apply  the  interest,  dividends,  and 

the  amount  Produce  of  so  much  thereof,  as  they  may  think  necessary, 

intended  for  in  procuring  a  master  and  mistress,  for  instructing  poor 

being  iM^  children  in  reading,  writing,  and  needle-work,  and  bring- 

^"h'^*  ^  ™^  ^^^"^  "P  ^°  ^^®  principles  of  the  established  church, 

was  also  void,  and  keeping  the  school-house  in  decent  repair.     And 

mo^^^n-^  upon  this  further  trust,  that  they  do  pay,  apply,  and  dis- 

^    nected  with  a  tribute,  the  residue^  if  any,   of  the  said  interest,  and 
devise  void  bv 
the  statute  ot 

iBortmmn  &il8,  though  the  devise  is  revoked  by  a  subsequent  conveyance  or  suRen* 
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produce,  after  payment  of  the  exjienses  of  the  said        1820. 
school,  as  aforesaid,  unto  and  amongst  such  poor  &mi-    xh'^  Toa- 
lies  and  persons,  parishioners  of,  and  resident  in  Week  K£y-GENUAL 
aforesaid,  at  such  tiroes,  and  in  such  proportions,  as  the  ^- 

said  minister,  churchwardens,  and  overseers  shall  think 
proper, 
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By  a  codicil,  alluding  to  the  will,  as  "  minutes  of  in- 
structions in  writing  for  his  will,"  he  gave  the  residue  of 
his  estate  and  effects  to  H.  S.  D.  Kingj  and  he  gave  to 
his  executors,  the  sum 'of  1000/«,  in  aid  of  the  sum  of 
2000/.  he  had  directed  to  be  appropriated  for  the  en- 
dowment or  purposes  of  a  school  for  children,  in  manner 
in  such  minutes  mentioned. 

The  house  called  tVaUUngs  was  of  copyhold  tenure, 
held  for  three  lives,  and  the  testator  had,  previously  to 
making  his  will,  by  deed  dated  in  June  1811,  covenanted 
to  surrender  if  to  the  use  of  ff.  &  Z).  IS7igi  his  heirs  and 
assigns,  upon  trust,  for  himself  for  his  life,  and  after  his 
death,  to  the  proper  use  of  H.  5.  Z).  Kingf  for  bis  life 
and  the  lives  for  which  it  was  held ;  King^  by  the  same 
deed,  covenanting  to  devote  his  time  to  the  management 
of  the  testator'^business.  The  testator  surrendered  the 
house  pursuant  to  his  covenant,  the  surrender  being,  as 
it  was  stated,  subsequent  to  the  date  of  his  will.  He  died 
in  1814,  and  King  was  soon  ailerwards  admitted.  The 
present  information  was  filed  to  have  the  30002.  legacy 
applied  to  the  charitable  purposes  dir^ted  in  the  will. 

Mr.  Heald  and  Mr.  Lomt^  for  the  relators. 

The  gift  of  tlie  reversionary  interest  in  the  house  is 
f  Old  by  the  statute  of  mortmain ;  but  there  is  not  such  a 
connection  between  it  and  the  bequest  of  the  2000/.  and 
1000/.,  as  to  occasion  a  failure  of  the  latter.    They  are 

Vpt.  II.  T  contained 
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1 820.  conUined  in  distinct  daiisee,  not  referring  to  each  other. 
The  AtTot-  "^^  without  any  direction  that  the  school  provided  for 
mey-Gbnibal  by  the  second  clause  is  to  be  held  in  the  house  given  by 
HxNucAN.  ^®  ^"^  '^^  surrender  of  this  copyhold  house  after 
the  date  of  the  will,  was  a  revocation  of  the  devise. 
That  clause  is  inoperative,  and  the  will  must  therefore  be 
read  as  if  it  were  removed,  in  the  same  manner  as  if  there 
had  been  a  want  of  attestation.  Then  taking  die  second 
clause  by  itself  no  objection  can  be  raised  to  any  of  the 
purposes  declared,  except  that  of  repairing  the  school- 
house,  and  that  may  be  satisfied  without  coming  within 
the  statute:  as  a  house  may  be  given  or  rentedf  and  a 
gift  of  money  for  the  repairs  of  a  house  to  be  procured 
by  any  mode  except  purchase^  is  not  void.  But  if  the 
direction  to  repair  were  void,  the  gift  would  only  fiiil  pro 
tantOf  and  would  take  effect  as  to  the  maintenance  of 
the  master  and  mistress,  and  the  distribution  of  the  resi- 
due; as  in  Attomey^General  v.  Parsons  (a),  where  a 
gift  of  money  for  rebuilding,  repairing,*  altering^  or  add- 
ing to  the  houses  and  grounds  of  a  chari^  was  sustained* 
except  so  far  as  regarded  additions  to  the  land.  The 
cases  of  De  CgsUi  v.  De  Pas  (6),  and  Adams  v.  Twgsdem 
(c),  were  also  referred  to. 

Mr.  &  £  Cooke,  for  the  executors,  mentioned  the 
Attometf'General  v.  Siepney  {d),  where  the  testatrix  gave 
personal  property  to  be  expended,  for  the  purpose  of 
promoting  Christian  knowledge,  in  the  purchase  of  re- 
ligious books,  which  were  to  be  kept  in  a  house  devised 
by  her;  and  that  charity  was  sustained  as  to  the  personal 
bequest. 

Mr.  Sugden  and  Mr.  Moore,  for  the  Defendant  Kif^. 
For  the  purposes  of  construing  the  will  with  reference 

(a)  8  re$,  186.  {h)  Amb.  298. 

(c)  7  r«f.  5«4.  (if)  10  r«.  f «. 

to 
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to  this  qnettiooyJt  is  amnataial  whether  the  deme  of       I820L 
the  house  was  revoked  or  iioC»  tor  the  Court  canuot  look  ^^cA'toiI 
bq^ond  the  instrument  itselC    If  a  legacy  to  a  cbari^  mbt-Gskiiul 
be  chai^ged  on  real  and  personal  estate^  it  is  never  in«     UiJ^iuku. 
quired,  whether  the  testator  was  possessed  of  any  real 
estate;  it  is  enough  that  the  bequest  is  void  upon  the 
fiioe  of  the  will.    A  clause  rdating  to  real  estate  con- 
tained in  an  unattested  will^  cannot  be  looked  at»  even 
for  the  purpose  of  collecting  the  intention;  but  that  is 
not  the  case  when  it  is  rendered  inoperative  by  matters 
dekon*    But  the  point  does  not  arise ;  for,  as  the  sur- 
render, whkh  is  su|q>o0ed  to  have  been  a  revocation, 
gave  the  house  to  King^  and  he  also  takes  benefits  under 
the  wiU,  he  would  be  put  to  his  dection,  and  by  electing 
to  take  under  the  will,  and  renounce  hia  title  under  the 
sarrender,  the  boose  would  be  brought  again  within  the 
operation  of  the  will. 

TTie  Master  qftke  Roxxs. 

Supposing  the  devise  of  the  house  to  be  revoked,  and 
the  gift  of  the  money  to  be  so  inseparably  connected 
with  it  as  to  stand  or  fall  with  it,  it  would  also  be  re- 
voked. 

For  the  Defendant 

It  comes  to  the  question,  whether  the  gifts  are  not  so 
connected*  The  intention  was  to  endow  a  school,  of 
which  this  house  was  to  be  the  site ;  lie  gives  this  house 
for  die  schoolmaster,  and  has  not  pointed  out  any  other 
mode  in  which  he  expects  a  school-house  to  be  pro- 
cured: theseeond  clause  was  not  to  constitute'a  separate 
duuity  independent  of  the  first.  Now  the  cases  otju 
tomey-General   v.   Goulding  (a),  AUomey-General  v. 

(«)  8J9ro.C.  C.49S. 

T  2  Wkiichurch 
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1820.        Whitchurch  {a\  Chapman  v.  Brawn  (&),  Attomejf'General 

TheATToa-  ^*  ^^'^^^^  C*^)'  *"*^  *  '^^®  ^^**^  oi  Adams  v.  Lemberjf^  be- 
nst-Gbn£bal  fore  the  Vice  Chancellor,  establish  the  proposition,  that  a 
HiNJucAN.  bequest  of  personal  property,  intended  to  be  employed  fur 
charitable  purposes  upon  premises,  the  devise  of  which  is 
void  by  the  statute  of  mortmain,  must  fiul,  as  beingconnec- 
ted  with,  and  subsidiary  to,  the  void  devise.  The  purpose 
of  establishing  a  school  cannot  therefore  take  effect,  and 
the  consequence  is,  that  the  gift  over  must  also  fail ;  it 
having  been  decided  in  Chapman  v.  Brcmh  and  Atior-- 
ney^General  v.  DavieSf  that  a  bequest  of  the  residue  of  a 
fund,  after  an  indefinite  gift  to  purposes  thatarevoidby  the 
mortmain  acts,  is  also  void  from  the  impossibility  of  ascer- 
taining what  the  residue  would  have  been,  if  the  prior 
purposes  had  been  legal.  In  Aitomejf^General  v.  Par^ 
^sons^  the  fund  was  given  to  purposes,  some  of  which  were 
bad  and  some  good ;  thercMt  might  be  applied  in  parts, 
or  entirely  to  the  good  purposes.  Tlie  difficulty  here  is, 
that  the  amount  of  the  residue  can  never  be  known. 

Mr.  Heald,  in  reply,  referred  to  Henshaw  v.  Atkin^ 
son.  {d)  In  the  cases  cited  on  the  other  side,  it  was  quite 
clear  that  the  difierent  bequests  were  intended  for  the 
same  purpose,  and  then  it  must  be  admitted  that  both 
will  fail.  But  the  Court  will,  if  possible,  take  such  a. 
view  of  the  will,  as,  by  disconnectiitg  the  clauses,  to  give 
effect  to  the  charitable  purpose.  The  house  is  to  be  ap- 
propriated to  the  master,  and  might  have  been  intended 
for  his  residence  only,  and  not  for  the  schooUhouse;  and 
this  seems  probable,  from  its  being  devoted  to  him  only, 
and  not  to  the  mistress,  though  she  was  to  be  equally 
concerned  in  the  school.  Another  circumstance  to  be 
observed  is,  that  the  house  was  not  to  come  to  the  use  of 

(a)  5  r«.  140.  (Jb)  8  Vet.  404. 

(r)  9  Vet,  555.  (d)  5  Mad.  306. 

the 
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the  charity  till  the  death  of  Martha  Broom ,-  in  the  mean-        1 82a 

time  the  school  was  to  be  conducted  elsewhere.         .   .     ^.  ■   - 

The  Attok- 

NXY-GrN£R41. 

The  MAfiisa  €ftke  Rolls.  „   **' 

Tie  object  of  this  information  is  to  obtain  the  decla- 
ration of  the  Court,  that  the  bequests  of  2000/.  by  this 
will,  and  lOQO/.  by  the  codicil,  to  charitable  purposes* 
are  good  and  valid,  and  a  reference  to  approve  a  plan 
for  their  application. 

The  question  may  be  considered  rather  as  one  of  con- 
struction, than  as  involving  any  controverted  point  of 
law  ;  for  it  is  admitted,  that  if  the  legacy  be  ihsepari^bly 
connected  with  the  primary  gift,  which  is  a  devise  of 
land,  and  therefore  void  by  the  statute  of  mortmain,  the 
legacy  must  also  fail ;  on  the  other  hand,  it  cannot  be 
denied,  that  if  we  could,  in  any  way,  separate  the  bequest 
from  the  devise,  it  might  stand.  This,  I  think,  is  the 
fair  result  of  the  argument  on  the  law  ;  and,  taking  that 
to  be  settled,  we  have  to  consider  whether  this  is  a  con- 
nected or  a  separate  bequest  in  favour  of  a  charity ;  and 
though  the  Court  would  certainly  feel  a  strong  disposi- 
tion to  effectuate  the  purposes  of  the  testator,  yet,  I  do 
not  know  that  it  is  inclined  to  refuse  to  parties  the  bene- 
fit of  the  statute ;  for  we  must  remember  that  it  is  the 
policy  of  the  law  which  prevents  these  applications  of 
property  :  it  is  a  question  between  the  statute  on  the  one 
side,  and  the  charitable  design  of  the  testator  on  the  • 

other. 

The  testator,  after  the  death  or  marriage  of  Martha 
Braam^  gives  the  house  called  fValdirtgs  to  his  executors,' 
in  trust,  to  be  appropriated  to  the  use  of  the  schoolmas- 
ter that  may  be  appointed.  This  is  a  disposition  of  the 
remainder  expectant  on  the  determination  of  the  life 
estate,  under  which  the  master  would  be  entitled  to  call 
T  3  for 
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1820.       for  tbeboiefit  and  enjoyment  of  the  home.  ItwasgiYen 

^  «"y  ^      for  80  long  a  time  at  his  interest  should  conlinae;  it 

NSTtcsNtBAL  ^^^ms  Uuit  it  was  a  copyhold  fo^  Uve%  and  I  suppose 

«•  might  be  renewed ;  thus  it  was  to  be  permanently  devoted 

to  the  use  of  the  master.    That  devise  is  undoubtedly 

bad ;  whether  it  was  or  was  not  revoked,  on  the  face  of 

the  will,  it  is  bad. 

It  is  said  thai  what  follows  is  distinct.  It  is  a  pecu- 
niaiy  gift  for  the  general  purpose  of  supporting  a  school ; 
and  the  testator  directs  the  application  of  the  interest, 
without  an  apportionment  of  it,  partly  to  procure  a  mas- 
ter and  mistress,  and  partly  to  keep  the  school-house  in 
repair.  Upon  this  the  question  arises,  what  school- 
house  does  he  mean  ?  Is  it  that  which  is  given  to  be 
appropriated  to  the  use  of  the  master ;  or  does  he  refer 
to  any  house  that  may  be  procured  by  the  trustees,  or 
that  may  be  given  by  some  other  person  for  the  use  of 
the  school  ?  If  the  case  could  be  brought  up  to  that  of 
Henshm  v.  Atkinson^  before  the  Vice-Chancellor,  where 
there  were  nq;ative  words  showing  the  intention  to  b^ 
what  is  contended  for  here,  that  the  money  should  not 
be  applied  to  purchase  or  keep  in  repair  any  real  estate; 
if  it  appeared,  as  it  did  then,  that  the  bequest  was  intend- 
ed to  form  an  auxiliary  fund,  to  go  in  aid  of  other  do- 
nations, on  the  supposition  that  some  other  person  would 
g^ve  a  hous^  we  should  then  berelievedfromthedifficulty. 
But  I  am  afraid  we  cannot  carry  it  so  fiur.  The  natural 
construction  is,  that  he  means  the  houses  which  is  the 
subject  of  the  first  devise^  to  be  appropriated  to  the  use  of 
the  master ;  that  hous^  it  seems,  was  out  of  repair  at  the 
tim^  and  afterwards  it  must  necessarily  require  more  re-> 
pairs^  for  which  he  has  thus  provided.  Part  of  this 
fund  is  to  be  appropriated  to  the  master  and  mistress, 
and  some  undefined  part  is  to  be  applied  to  the  house ; 
that  being  the  case^  it  cannot  be  disputed,  that  the  le- 
gacy 
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gacy  is  bo  connected  with  the  primary  gift,  tbat  it  must        1820. 

fail.    It  was  a  very  fair  observation  that  the  school  was    J.  " :  "  ' 
^  The  Attoe- 

to  commence  immediately,  though  the  house  would  key-Gekbaal 

not  come  to  the  use  of  the  master,  till  the  determination     hxuxvav. 

of  the  tenancy  for  life ;  but  that  will  not  relieve  ihe  case  .^ 

-         ,*...,  ^  »  -         .  Ifanande- 

firom  the  objection,  that  part  of  the  money  »  to  be  em-  fined  propor- 

ployed  upon  the  house.  If  any  part,  in  any  event,  is  to  be  ^^^  j|f  ^^ 

applied  to  an  illegal  purpose,  it  vitiates  the  whole.    We  applied  to  a 

cannot  here  separate  it,  as  in  Attom^General^.  Far-  E^^SHJi^to 

jofif  •;  there  the  bequest  was  for  rebuilding,  repairing,  al«  of  oiortmaiD. 

tering,  or  adding  to  the  alms-houses;  the  word  or^  giving  ^boie. 

a  discretion  fo  employ  it  in  either  way,  and  the  Lord  When  the 

Chancellor  thought  that  he  was  at  liberty  to  confine  \i  ^^^^^ 

to  (he  former  alternative  alone.  *  But  it  is  quite  different  cretioti  to  se- 

here ;  no  such  discretion  is  given ;  the  trustees  would  1)6  p^^^^me  of 

bound,  if  the  house  was  out  of  repair,  to  appropriate  pert  ^^i^^  are  void 
-  .      -.      .        .      rr,^        >  ^  .       ,  and  the  others 

M  the  fund  to  it     Then  how  much  was  to  be  thus  ap»  •not.  It  will  be 
xA\aA7  confined  to 

P**~..  the  latter. 

I  should  be  very  glad  if,  though  that  sum  is  unliqui-  Gift  of  the 

dated  and  unascertained,  the  subsequent  bequest  of  the  ^^  after  Oie 

residue  could  take  effect ;  but  the  authorities  shew,  that  application  of 

.-•  •II*  11  sn  undefined 

when  the  first  gift  is  to  a  void  chanty,  and  the  quan*  amount  to  a 

tily  is  undefined,  the  bequest  of  the  residue  fiiils.     In  void  charity, 
/  ^  «        *v     .         •      ^       1   ^t  »  w  void  for  un» 

AUamey-General  v.  DavteSf  the  Lord  Chancellor  says,  certainty. 

*^It  is  a  bequest  of  a  residue,  to  be  laid  out  in  the  first 

instance  in  land ;  and  if  all  should  not  be  exhausted,  as 

it  could  not  be  consistently  with  his  scheme,  to  be  laid 

out  upon  these  purposes,  affording  medical  assistance, 

and  for  a  chaplain  in  the  almshouses;  and  all  beyond 

that,  if  well  given,  is  uncertainly  given ;  and  if  the  pri-^ 

mary  gift  fkils,  the  secondary  gift  being  totally  uncertain 

and  fluctuating  from  time  to  time,  the  wh6Ie  mubt  iail.^ 

In  Chapman'v.  Brcmh  the  sanie  point  ii  thus  put  by  tSie 

Master  of  die  Rolls :  *^  Kit  could  have  been  reduced  to 

any  certainty,  boW  much  would  have  been  employed 

T4  by 
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1820.       by  the  executors  for  the  other  purposes,  tb^  residue 
.^    y  ought  to  be  employed  under  this  last  direction,  viz.  for 

KKT-GsNXBAL  cbaritable  purposes  generally.  I  have  considered  whether 
HiKXJiAK.  ^^^  ^^^  ^  ascertained  by  a  reference  to  the  Master  to 
see  how  much  would  have  been  sufficient  for  this  chap^ ; 
but,  upon  consideration^  it  is  quite  impossible  to  give 
any  directions  that  would  not  be  vagiae  and  indefinite  to 
a  dqrree  almost  ridiculous;  an  inquiry  what  they  might 
have  employed  for  building  a  chapel,  without  knowing 
what  kind  of  chapel;  the  testatrix  having  given  no 
ground  to  ascertain  what. kind  of  chapel;  no  locality. 
It  is  impossible  to  frame  any  direction  that  would  enable 
the  Master  to  form  any  idea  upon  it.  If  she  had  even 
pointed  out  any  particular  place^  that  might  have  fur« 
nished  some  ground  of  enquiry  as  to  what  size  would 
be  sufficient  for  the  congregation  to  be  expected  there ; 
but  this  is  so  entirely  indefinite,  that  it  is  quite  un« 
certain  what  the  residue  would  have  been ;  andt  there- 
fore, it  is  void  for  uncertainty.'' 

On  these  grounds,  I  think  that  the  bequest  for  the 
benefit  of  the  school  is  so  connected  with  the  primaiy 
gift,  that  it  falls  to  the  ground ;  and  the  amount  to  be 
thus  appropriated  being  unascertained,  the  gift  of  the 
residue,  which  depends  on  that,  is  also  void. 


His  Honour  doth  declare^  that  the  bequests  of  2000/. 
by  the  will,  and  1000/.  by  the  codicil  to  the  will  of  the 
testator  J.  Hinxman^  for  the  purposes  therein  and  in 
the  plcaair  gs  mentioned,  are  void ;  and  that  the  sums  of 
2000/.  and  2000/.  fall  into  the  residue  of  the  said  testa- 
tor's  estate;  and  it  is  ordered  that  all  p^ies  be  paid 
their  coits  of  this  »uit  out  of  the  testator's  estate. 

Reg.  Lib.  1820,  fo.  lOU. 
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WHITTELL  V.  DUDIN.  Boixs. 

Dec.  8. 

JJENRY    WHITTELL,  by  his  will,   dated    15th  Gift  of  residue 

December  1804,  gave  to  his  executors  2000/.  Sper  ^^^^^^ 

cent,  consols,  and   1000/.  A  per  cents,  upon  trust,  for  tweenthcte*- 

the  separate  use  pf  his  wife  for  her  life;  and  after  her  ^^^^  ^nd   ' 

death,  the  two  sums  were  to  sink  into  the  Iresidue  of  his  daughters.; 

estate.     He  also  gave  to  his  wife  a  leasehold  house,  with  theless  as  to 

the  ns9  of  his  household  goods,  furniture,  plate,  Hnen^  ^  ^^Ibters 

and  china,  for  her  life ;  all  which,  on  her  death,  were  to  which  were  to 

ikll  into  the  residue.     He  then  gave  1400/.  ^  per  cent.  Jhc^ft^ln 

consols,  upon  trust,  for  his  son  John  JVhitieU,  for  his  life;  the  names  of 

and  after  his  death,  to  fall  into  the  residue;  and  another  interest  to  be 

sum  of  XAOOL^  per  cent,  consols,  upon  a  similar  trust,  paidtothem 

for  his  son  Michael  WhittelL     He  gave  600/.  8  per  cent. ,  for  their  sepo- 

reduced,  and  200/.  8  per  cent,  consols,  upon  trust,  for  the  ^^  t*w,.and 

separate  use  of  his  daughter  Mary^  the  wife  of  Charles  deaths  fhe 

Cnmrningj  for  her  life ;  and  after  her  death,  to.  fell  into  JhesS^«^\o 

the  residue;  he  gave  three  sums  of  600/.,  1400/.,  and  the  interest  of 

300/.,    3   per  cent,  reduced,    upon    similar   trusts,  for  daughters 

his  three  daughters,  Winifred^  the  wife  of  W.  Pawelly  jjjould  have 

and  Charlotte^  the  wife  of  Henry  Dudin,  and  Elizabeth^  for  life,  to 

the  wife  of  Benjamin  Ellis.     He  gave  400/.  Sper  cent.  ^^""^^^ 

reduced,   in    trust   to  pay   the  interest  and  dividends  benefit  of  sur- 

to  his  son  George  Whittcll,  for  his  life;  and  after  his  xwoofthe 

death,  unto  and  equally  between  and  among  all  and  daughters 

every  the  child  and  children  of  the  said  George  Whit  telly  vived  the* 

share  and  share  alike.     He  next  gave  to  his  execu-  testator,  died 

°     ,  without  chil- 

tors  a  sum  of  1400/.  Sjper  cent,  reduced,  upon  trust,  to  dren.    Held, 

lay  out  and  expend  the  sum  of  30/.,  part  of  the  interest  '^^^^ 

and  dividends,  annually,  upon  the  clothing  and  other  were  entitled 

necessaries  of  his  son  W.  H.  WhitteU;  and  directed,  ^*>^«^»^«^ 

that  the  remainder  of  the  interest  and  dividends  of  the 

said  stock,  with  the  said  stock  itself,  and  any  eventual 


riet^vJi^t^  J       J  ^/ 
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1890.  share  of  hi*  aaid  son  in  any  of  the  legacies  given  by  hif 
will,  or  in  the  residue,  should  be  allowed  to  accumulate 
until  he  should  attain  the  age  of  twenty-four  years,  and 
should  then  be  paid  to  him ;  if  he  died  under  that  age, 
without  lawful  issue,  it  was  to  fall  into  the  residue.  He 
devised  his  freehold  and  leasehold  estates  to  his  execu- 
tors, upon  trust  to  sell ;  the  produce  of  the  sales  to  form 
part  of  the  residue  of  bis  estate  and  effects,  of  which  he 
made  the  following  disposition : 

*<  And  as  to  all  the  rest,  residue,  and  remainder  of 
my  estate  and  effects  whatsoever  and  of  what  nature  or 
kind  the  same  may  be,  I  give  and  bequeath  the  same 
and  every  part  thereof  unto,  and  equally  between  and 
among  my  said  wife  and  my  said  sons  and  daughters ; 
subject,  nevertheless,  as  to  the  parts  and  shares  of  my 
said  daughters  respectively,  which'  are  to  be  placed  and 
continued  in  the  funds  on  government  securities,  in  the 
names  of  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  and  the  executors  and  administrators  of  such 
survivor;  and  the  dividends,  interest,  and  produce 
thereof  from  time  to  time  respectively  paid  into  the  re- 
spective hands  of  my  said  daughters  for  and  during  their 
respective  natural  lives,  and  to  and  for  their  own  respec- 
tive, sole,  and  separate  use  and  benefit,  to  the  intent  and 
purpose  that  the  same,  or  any  part  thereof,  shall  not  be 
liable  to  the  debts,  controul,  disposition  of  their  or 
either  of  their  present  or  any  after-taken  husband  or 
husbands,  but  be  and  remain  an  unalienable  provision  to 
and  for  them  and  to  and  for  their  and  each  of  their 
respective,  sole,  and  separate  use ;  and  that  the  receipt  and 
receipts  of  my  said  daughters  respectively  from  titne  to 
time  shall  be  sufficient  discharge  or  discharges  to  my 
said  trustees,  or  the  person  or  persons  paying  the  same; 
and  from  and  after  the  decease  of  each  and  every  of  my 
said  daughters  respectively)  I  give  and  bequeath  the 

part 
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part  and  share  to  which  my  md  danghters  retpectiwdf       1880. 
shall  have  been  entitled,  to  the  interest,  dividends,  and     wm^^^^ 
produce  fi>r  life  aa  aforesaid,  unto  the  respective  child       ^^ 
or  children  of  such  respective  deceased  daiq^hter,  in 
equal  parts,  shares,  and  proportions^  with  benefit  of  sur- 
vivorship, in  case  of  the  death  of  any  or  either  of  them 
under  the  said  age  of  twenty-four  years^  without  law- 
ful issuer  and  if  but  one  such  child,  dien  to  such  onljr 
child/' 

The.  testator,  by  a  codicil,  direct^  that  the  interest, 
and  dividends  of  the  share  or  shares  to  which  the  child 
or  children  of  his  daughter  Elixabeih  should  become  en* 
titled,  should  be  paid  to  their  &tber,  to  be  applied  to« 
wards  their  maintenance^  tjll  th^  sl^uld  attain  theagr 
of  twenty-four  years. 

The  testator  died  in  March  1805,  and  the  diflerent  fe' 
gacies bequeathed  by  his  wiH,  as  wdias theresidue,  were 
invested  in  the  names  of  his  executors.  Two  of  his 
daughters,  Charlotte  Dudtn^  and  Winifred  Ptnoettf  died 
some  years  afterwards,  without  having  had  any  issue; 
and  their  husbands  took  out  administration  to  them. 
The  biU  was  filed  against  them  and  the  esecutois,  by 
the  other  sons  and  daughters  of  the  testator,  and  the 
children  of  one  who  had  died,  being  also  the  next  of  kin  of 
the  testator;  and  the  question  was,  whether  the  shares  of 
the  residue,  to  the  interest  of  which  the  daughters  who* 
had  died  without  issue,  were  entitled  fer  their  lives,  pass- 
ed to  their  husbands  as  their  representatives^  or  to  the 
Plaintiff,  as  undisposed  of. 

Mr.  Agar  and  Mr.  Boi^iettt  for  the  Flaintiffii. 

The  testator  haii  given  a  share  of  the  general  residue 
ibr  the  separate  use  of  each  daughter,  for  life;  after  dieir 

deaths* 
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deatlis,  these  shares  wereto.be  divided  among  their  chit- 
dren,  if  they  had  any ;  bat  he  has  made  no  provision  for 
the  event  of  their  dying  without  issue ;  that  event  having 
now  happened,  the  shares  are  imdisposed  of.  The  gift  to 
the  children  having  failed  for  want  of  objects,  the  effect  is 
the  same  as  if  it  had  been  inoperative  for  any  other  reason, 
e.  g.  as  if  it  had  been  void  by  the  statute  of  mortmain  ; 
it  must  go  to  the  next  of  kin.  His  describing  these  shares 
as  those,  to  the  interest  of  which  his  daughters  would  be 
entitled  for  life,  proves  that  he  did  not  conceive  himself 
to  have  given  them  an  absolute  interest ;  and  the  lius- 
bands  are  excluded  with  great  anxiety. 

Mr.  Homcj  and  Mr.  Barber  /  Mr.  Wetlierellj  and  Mr. 
Pembertofif  for  the  Defendants. 

The  first  words  of  this  residuary  clause,  taken  alone, 
give  the  shares  absolutely ;  that  which  follows  is  on^y 
designed  to  preserve  them  from  the  power  of  the  hus- 
bands, and  to  secure  the  benefit  of  the  bequests  to  his 
daughters  and  their  children.  Words  divesting  an  estate, 
m^st  be  as  clear  as  those  conferring  it  The  expressions 
(c  subject,  nevertheless,"  &c.  cannot  therefore  take  away 
entirely  the  eflbct  of  the  preceding  clause,  and  can  only 
abridge  the  interest  to  the  extent  of  the  purposes  de- 
clared. He  clearly  did  not  mean  to  die  intestate,  as  to 
any  part  of  his  property,  and  he  was  not  likely  to  have 
overlooked  the  probability  of  his  daughters  not  having 
children.  They  cited  SmitJier  v.  Willock  (a),  and  Gotland 
V.  Leonard,  (i) 

The  Master  of  the  Rolls. 

I  cannot  say  that  I  consider  this  as  a  will,  that  on  either 
construction  is  entirely  free  from  doubt ;  and  I  confess 
that  the  impression  on  my  mind  varied  in  the  progress  of 

(fl)  »  Vti,  25  J.  ifi)  1  Swan.  161. 

the 
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the  argument    It  is  not  very  correctly  framed ;  out  we        1820. 
must  endeavour  to  find  out,  as  well  as  we  can,  the  inten- 
tion so  imperfisctly  expressed. 

The  latter  part  of  the  residuary  bequest  is  not  to  be 
looked  upon  as  the  sole  and  original  bequest  to  his  daugh- 
ters and  their  children,  but  as  a  qualification  annexed  to 
another  gift  ;  and  we  must  therefore  consider,  not  only 
what  the  testator  intended  to  become  of  it,  in  the  event 
of  the  daughters  having  children,  but  also  what  he  in- 
tended in  the  other*  event  of  their  not  having  any ;  for 
we  must  suppose,  that  he  looked  forward  to  both  events. 
The  daughters  were  all  married  at  the  time»  and  two  of 
them  had  no  children ;  he  can  therefore  hardly  he  ima- 
gined, not  to  have  contemplated  the  chance  of  their  dying 
without  any.  The  question  then  is,  whether  he  intended 
to  leave  this  event  unprovided  for,  or  to  cover  it  by 
any  of  these  expressions ;  and  we  must  not  impute  in- 
testacy to  him,  if  the  event  was  one  that  could  not  have 
escaped  his  notice^  and  the  words  are  sufficient  to  ex- 
tend to  it 

Now,  consider  the  general  plan  of  the  will :  he  enume- 
rates the  objects,  giving  to  each  of  them  a  life  interest  in 
a  portion  of  hu  personal  property,  providing  liberally  for 
his  wife,  and  for  the  children,  in  difiFerent  proportions ; 
which  might  probably  arise  from  his  having  unequally 
provided  for  them  before.  As  to  the  daughters,  the 
legacies  were  given  to  trustees,  for  their  separate  use, 
guarded  in  the  same  manner  as  their  shares  of  the  resi- 
due, to  form  an  inalienable  provision ;  and,  with  respect 
to  all,  except  two  of  the  sons,  he  giVes  them  the  interest 
of  the  legacies  for  their  lives;  and  afterwards  tliey  are  to 
fall  into  the  residue. 

The  plan  of  the  disposition,  therefore,  was  to  give  se- 

{Mirate 
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18Sa  .  fwittte  p*rU  to  each  &r  lifisi  md  tbm  to  reteim  the  re- 
sidue,  consisting  of  the  rest  of  his  propeit]r,  iogedket 
with  the  aocninulated  prodace  of  those  parts.  It  is  eaid, 
that  there  being  a  residuary  cUuse' shows  that  the  testa- 
tor could  have  had  no  intention  of  dying  intestate  as  to 
any  tfiing ;  but,  I  think,  that  does  not  follow ;  for  where 
it  is  given  in  parts,  there  may  be  an  entire  disposition, 
comprising  every  article  of  his  property,  but  whieb, 
though  complete  as  to  the  subjects  of  gift,  may  be  in- 
complete as  to  the  persons  to  take  die  diflbient  shares. 

With  respect  to  the  residue^  he  begins  by  declaring  a 
general  purpose  of  equality;  he  gives  it  unto  and  equally 
between  aAd  among*  his  said  wife  and  his  sdd  sons  and 
daughters.  Stoppmg  here,  (not  in  tiie  canstructkHi,  bat 
for  the  sake  of  ob^rving  the  intention,)  it  is  evident  that 
'the  sons  and  daughters  'were  all  to  enjoy  equal  sharss, 
without  any  distinction  between  the  sexes ;  ttdne  taking 
a  larger  proportion,  or  a  larger  interest^  than  the  Mhers. 
Then,  if  the  d«ign  that  was  uppermost  in  hia  mind  was 
that  of  making  all  partic^uite  equally,  having  made  up 
before  for  any  previous  inequality  of  provision,  one 
thing  is  dear,  that  he  meant  to  give  an  absolate  interest 
to  the  widow  and  the  sons;  and  if  all  were  to  be  treated 
ah'ke,  the  idea  was,  that  the  daug^iters  were  to  take  the 
same  interest.  It  might  have  been  that  thqr  were  to  be 
equal  in  amount,  but  not  in  interest;  hat  prima /ide^ 
equality  in  both  respects  appears  to  have  been  intended. 

These  words  follow,  ^  sul^ect  neverthdess,  &c. ;" 
and  it  is  not  a  mere  verbal  argum«it,  that  these  are 
words  frequently  accompanying  an  absolute  gift;  as 
sulgect  nevertheless,  to  die  payment  of  a  sum  of  money 
or  to  any  other  qualification.  He  might  think  it  pro- 
per, with  respect  to  the  daughters,  to  accompany  the  le- 
gacies #ith  a  bequest  to  trustees,  not  to  break  in  ^upon 
10  the 
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the  entirety  of  the  intetest  meant  for  them^  but  to  pre- 
scribe a  diflerent  mode  of  enjoyment  In  all  the  former 
gifts  to  the  daughters,  he  had  interposed  trustees ;  he 
had  not  done  so  in  the  first  part  of  this  clause;  he 
here  takes  vsp  the  idea  that  bad  governed  bun  in  the 
prior  part  of  his  will,  *'  subject,  nevertheless,  as  to  the 
parts  and  shares  of  my  said  daughters  respectively,  &c. ;'' 
he  still  speaks  of  them  as  the  shares  of  the  daughters, 
and  U-eats  them  as  sums  which  are  to  be  taken  out  of 
and  separated  from  the  residue;  they  were  to  be  laid 
oat  in  the  names  of  trustees^  being,  as  he  has  described 
them^  the  daughters'  shares,  to  form  a  provision  for 
them  during  the  coverture ;  and,  after  their  deaths,  to 
go  to  their  children,  if  there  were  any.  But  that  does 
not  exhaust  it ;  it  only  meets  one  event ;  what  was  to 
beocmie  of  itt  if  there  were  no  children?  Why  has  he 
not  said,  that  the  daughters  are  to  have  the  same  ab- 
solute interest  as  the  sons ;  and  that  it  should  be  laid 
out  in  the  fiinds  for  them  ?  He  meant  that  the  husbands 
should  not  take  it ;  that  they  should  not  have  it  in  their 
power  to  deprive  the  children  of  their  successions ;  that 
is  the  qualification  subject  to  which  it  is  given  to  the 
daughters.  It  is  difficult  to  conceive  it  possible  that  the 
parent  of  two  married  daughters,  having  at  that  time  no 
chihiren,  should  take  it  to  be  certain  that  they  must 
have  children.  And  how  can  we  suppose,  equality  being 
his  object,  that  he  meant  their  shares^  if  they  died  with- 
out issue,  to  devolve  upon  the  others.  Could  he  have 
intended  such  a  disposition,  destroying  all  equality ;  for 
the  brothers  had  their  shares  absolutely,  and  at  all 
events ;  the  sisters  would  have  it  absolutely,  if  they  had 
children;  for  giving  it  to  their  children,  to  whom  they 
ought  to  leave  it,  is  to  be  considered  the  same  as  giving 
it  to  them ;  but  if  they  had  no  issue,  they  were  only  to 
have  a  liie-interest  I  think  it  improbable  that  that  was 
the  intention ;  but  we  are  not  to  go  on  probabilities ;  the 

Court 
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Court  is  bound  to  reconcile,  if  it  can,  both  parts  of  the 
will.  We  can  reconcile  them,  if  we  suppose  the  shares 
to  be  given  equally,  accompanied  with  a  qualification 
that  is  not  inconsistent :  by  the  other  construction  we 
cannot,  for  it  would  convert  that  which  purports  to  be 
an  absolute  gift  into  a  gift  for  life. 

The  two  cases  cited  do  not  come  up  to  this ;  the  only 
way  in  which  they  apply,  is  by  showing  that  an  absolute 
bequest,  accompanied  by  a  gift  over  on  a  certain  event, 
is  noirnecessar%  cot  down  to  the  time  of  the  event  hap- 
pening, as  it  may  be  only  subject  to  the  contingency  of 
its  happening  within  a  certain  period.  The  comparison 
to  the  case  of  a  bequest  void  by  the  statute  of  mortmain, 
does  not  apply ;  for  if  it  had  been  what  without  the  sta- 
tute would  have  been  a  complete  disposition,  the  idea  of 
his  having  contemplated  any  other  event  would  have  been 
excluded.  The  difference  is,  that  the  gift  to  children 
may  or  may  not  take  place,  according  as  there  are  or  are 
not  any  bom,  and  is  not  an  entire  dispiosition  at  all 
events. 

I  think  that  this  is  the  case  ,of  a  parent  professing  in 
the  first  part  of  the  sentence,  to  treat  all  his  children 
equally  with  respect  to  the  residue,  and  that  the  subse- 
quent part  is  not  inconsistent  with  that  design,  but  is 
only  a  cautionary  provision,  to  preserve  the  benefit  of  the 
bequest  to  the  daughters  and  their  children.  * 

Reg.  Lib.  B.  1820,  fol.  92. 
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LECHMERE  v.  BRASIER. 

^HE  bill  in  thk  cause  was  filed  by  the  simple  oon-  Purcbaierof 
tract  creditors  of  S.  Brcuicr^  who  died  intestate  in  ^J^^*  j^ 
the  year  ISld,  against  bis  administratrix  and  heir«at-  cree»di8- 
law,  who  was  an  infitnt,  and  a  second  mortgagee  of  his  m^So^^m 
real  estate,  for  payment  of  their  debt%  alleging  that  the  ^  parcfaas^ 
deceased  was  a  trader  subject  to  the  bankrupt  laws  at  the  decree 
the  time  of  his  death..   Witnesses  were  examined  with  ^^^^* 
the  view  of  establishing  this  ail^tion,  whichi  however,  parties  are 
did  not  appear  to  have  been  satisfactorily  made  out         recti&it!^ ^ 

Whether  he  is 

On  the  2d  of  t^j^  1816,  a  decree  was  made,  directing  ^^^^ 

iStnQ  usoal  accounts  to  be  taken  of  the  intestate'^  debts  ^^  •  hill  for 

and  personal  estate,  and  the  latter  to  be  qiplied  in  estates  by  sim-. 

B  course  of  administration ;  and  also  ordering  the  ap-.  ^^^Jto^"? 

pointment  of  a  receiver  of  the  rents,  and  a  sale  of  the  trader  against 

real  estate,  and  the  money  to  be  paid  into  the  bank^  with  ^^Q^f 

liberty  to  all  parties  to  apply.  the  parol  may 

demur. 


The  estates  were  sold  on  the  24th  of  October  1818 ; 
the  Master,  on  the  3 1st  of  October^  reported  Mr«  Lead 
the  purchaser  of  lot  1,  and  his  rq)ort  was  confirmed  on 
the  28th  Naoember  1818. 

In  Mmf  1820,  a  motion  was  made,  that  the  pttrchaseff 
should  pay  his  purchase-money  into  Court,  whidi  was 
resisted,  amongst  other  grounds,  on  that  of  the  irregu- 
larity of  the  decree;  and  the  motion  was  refused  with 
costs^ 

The  original  cause^  without  any  notice  bemg  given  td 
the  purchaser,  was  then  reheard,  and  on  the  1st  of  My 
1820,  the  former  decree  was  altered,  by  directing  a 
reference  to  the  Master  to  inquire  whether  .the  intes- 
tate was,  at  the  time  of  bb  deaths  a  ^^^]^,  within,  the 

V6x*n.        "'_  "^'  V  '  '"  "   'intent 
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lif  I.       intent  and  meaning  of  the  several  statutes  relating  to 
bankmpto.  / 


LtcxMaat 


iThe  purcbasef,  Mr.  J>tt,  mored  *>efiwe  the  Vlc*- 
Oiancdlor,  that  it  might  be  referred  to  the  Master  to 
tax  him  his  costs,  occasioned  by  the  oonfirmatioh  of  flie 
report  of  the  purchase,  and  the  investigation  of  the  titW 
and  that  the  Haintifife  might  pay  the  same;  and  that  he 
might  be  discharged  from  his  purchase.  His  Honour 
directed  the  motion  to  stand  over,  and  come  on  with  the 
cause  <m  further  directions.  The  motion  was  now  renewed. 

Mr.  Home  and  Mr.  Parker  in  support  of  it,  argued, 
Aat  the  purchaser  ought  to  be  relieved  from  his  pur- 
chase^ inasmuch  as  the  origind  decree,  which  was  the 
foundation  of  his  title,  had  flillen  to  the  ground,  and 
that,  being  no  party  to  the  decree,  he  was  entitled  to  his 
costs.  Hie  second  decree  does  not  dieclare  the  trading, 
or  durect  a  sale;  and  the  purchaser  cannot  be  kept  in 
suspence  till  a  further  decree  is  obtained. 

Mr.  Skadwett  opposed  the  motion,  on  the  ground, 
that  if  there  was  error  in'  the  first  decree,  it  had  been 
rectified;  and  In  a  short  time  a  complete  decree  for 
a  sale  would  be  obtained ;  and  tha^  as  it  did  not  appear 
that  a  good  tide  could  not  be  made,  the  Court  would 
hot  so  determine  without  a  reference;  and  if  a  titie  was 
procured  before  tfie  report,  it  would  fall  within  the  com- 
mon rule.  As  to  the  other  point,  he  contended  that  a 
person  purchasing  estates  tmder  a  decree,  t6  whidi  it 
turned  out  that  a  good  title  could  not  be  deduced, 
always  paid  bis  own  costs. 

37ie  Lottie  CatAKeBUiOK. 

the  form'  of  the  second  decree  is  open  to  objeo- 
tioiiy  in  directing  a  reference  as  to  the  fact  of  trading; 
^t  is  also  wrong  in  not  x^ersing  the  first. .  .The  ut- 
most that  you  can  do  in  such  a  case  as  tliis,  where 

the 


the  heir-at-law  is  an  infant,  and  it  is  not  mde  ant^  bofh        ISfU* , 
in  point  of  allegation  and  proo^  that  the  deceased  was 
a  trader,  is,  to  take  a  d^ree  mnch  iil  the  sAlhd  fbtia 
as  when  the  will  is  not  proved,  in  Which  case  you  take 
a  decree  for  an  account  of  the  personal  estate  with 
liberty  to  exhibit  interrogatories  to  prove  the  will;  yoii 
cannot  prove  it  on  a  reference;  the  Court  does  hot  refer 
it  to  the  Master  to  see  what  is  the  e^t  of  the  ^videntei  will  of  real 
but  the  declaration  that  the  will  is  well  proved^  is  iftade  ^^  "fj^ 
by  the  Court  itself  upon  reading  the  evidence  $  hoWeTer,  on  a  refer- 
it  is  dear  that  the  decree,  in  its  original  foftfi,  WAS  ^^^^ 
wrong,  (a). 

With  respect  to  this  motion,  t  iiimt  sAy,  diat  t  will  The  nile  of 
not  extend  the  rule  which  the  Court  has  adofrted,  dt^  ^rcWi^ 
compelling  a  purchaser  to  take  the  isstftte  where  a;^^^«?|*^ 
title  is  not  made  till  after  the  contract,  to  any  case  not  made  till 
to  which  it  has  not  already  been  applied.    The  tulcrf  J^^^^"" 
has,    iti    many  instances,    been    productive   of  gf^t}  be  extended 
hardship;    And   I   feel   particularly  unwilling  to  est-/ 
tend  it  to  this  Case,  where,  to  entitle  these  simple  cotiA 
tract  creditors  to  a  sale,  they  must  prove  a  fact  whictil 
subjects  the  purchaser  to  some  hazard,  trhatever  h  tnfty 
be.    Let  the  purchaser  therefore  be  discharged  from  the 
purchase.    As  to  costs,  the  rule  in  general  is^  (hat  the 
suitor  must  pay  for  the  mistakes  of  the  Court.   It  Is  mtl*^ 
the  purchaser  was  not  a  party  to  the  stiit  t  bat  still  the 
other  parties  have  been  misled  by  the  Court  t  they  have 
been  acting  on  its  jndgmetit,  and  it  requires  oonsideni^ 
tion  whether  they  should  be  made  t6  pay  the  costl. 

Mn  Hinite  then  consented^  upon  Imng  -discharged 
from  the  purchase,  to  give  up  the  costs. 


(0)  Oa  nAvence  to  the  original  decrse»it  apfieafB,  tbat the  leooad 
mortgagee,  who  was  a  party  to  the  suit,  had  a  power  otm]^  and  it 
was  expressly  itated  that  the  receiver  was  appointed,  and  the  estates 
were  directed  to  be  sold  with  his  consent. 

U  2  The 
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1 82  i.  The  LoBD  Chancellor. 

It  ocean  to  me^  that,  in  this  case,  the  decree  ought 
not  to  have  been  for  a  sale  of  the  estate  during  the  in- 
Dte.  9.  fimcy  of  the  heir,  as  the  parol  might  demur.  I  have 
been  looking  into  some  cases  before  Lord  Thurlaw  and 
Lord  KemfOfiy  of  which  I  have  got  manuscript  notes,  and 
they  held,  that  when  real  estate  descends  to  an  infant 
heir-at-law,  and  bond  creditors  file  a  bill  in  this  Court 
for  satisfaction  of  their  debts,  the  sale  cannot  be  till  the 
heir  comes  of  age.  It  will  depend  on  the  statute  (a),  whe* 
ther,  on  a  bill  by  simple  contract  creditors,  the  decree  is 
not  to  be  the  same  as  in  that  case ;  it  is  clear,  that  by 
that  statute^  the  simple  contract  creditors  are  put  on  the 
same  footing  as  specialty  creditors  were  put  by  the 
statute  of  WilKam  and  JIdaty. 

Unless  the  practfce  of  the  Court  has  been  altered  aA 
siifen^Vi,'.  without  any  one's  attention  being  called  to  it, 
the  rule  is,  that  the  parol  demurs  in  equity  as  well  as  at 
law,  and  then  the  question  is,  whether  the  practice  can 
be  altered  in  that  manner.  It  comes  to  be  a  matter  ot 
great  importance  to  purchasers* 

In  Sweet  V.  Partridge  (&),  of  which  I  have  a  note^  the 
eourse  which  Lord  Ejeryon  took  was,  not  to  deny  the  ap- 
plication for  a  receiver ;  but  all  that  he  would  do»  not- 
withstanding his  dislike  of  the  parol  demurring,  was  to 
have  the  rents  and  profits  brought  into  Court;*  whether 
that  was  right  or  wrong  is  another  question,  (c) 

{a)  47  Geo.  3.  c.  1A.  {h)  3  Dick.  696.  1.  Cox^  435. 

(c)  As  to  the  cases  id  which  a  sale  is  prevented  by  the  parol  de- 
murring, see  Scarth  y.  Cotton^  Cat.  TVmp.  Talb,  198.  Chap&n^. 
Chaplin,  8  P.  W.  566.  Uvedale  t.  Uvedaie,  3  Atk,  117.  Mouldv. 
WiUianuon^  S  Coxy  586.  In  Powell  v.  Robhu^  7  Vet,  S09.  91 1.  the 
doctrine  seems  to  have  been  applied  where  the  infant  was  a  devisee; 
but  according  to  BotkH  v,  Bitbjf^  4  Eoit^  485.  it  is  confined  to  the 
case  of  SB  heir. 
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rilHIS  was  an  infonnation,  filed  at  the  relation  of  the  Opinion  of 
-■■    parish  officer*  and  some  of  the  inhabitants  of  Eas^  dSSj'b^ 
Mtmlsey  in  the  county  of  Surrey^  for  the  purpose  of  setting  produced, 
aside  a  lease  for  ninty-nine  years,  granted  in  the  year  1 789,  ^j^  ^^ 
of  certain  hinds  called  the  Hak^  and  Hale  Plaits^  situate  ^°^^  ^^^ 
in  the  psirish,  and  for  the  delivery  of  all  deeds,  &c.  and  a  bis  landlonf  i 
case  and  opinion,  in  the  possession  of  the  Defendants,  ^l^^ 
relating  thereto.    The  infonnation  stated,  that  the  lands  ease  was  itated 
in  question  had  been  originally  granted  for  the  benefit  of  Jj^  JjJJ** 
the  poor  of  the  parish,  and  had  been  let  fi'om  time  to  time  ties. 
by  the  parish  officers  for  upwards  of  one  hundred  years: 
the  Defendants,  as  they  admitted  by  their  answer,  or  their 
ancestors,  had  been  the  lessees  of  the  lands  which  wero 
•  intermixed  with  lands  of  thdr  own,  and  had  paid  rent 
to  the  officers  since  1767*     Under  a  late  indosure  act, 
which  had  been  solicited  by  the  Defendants,  the  Hale 
lands  were  allotted  to  them,  as  part  of  the  waste  and 
•common  field  lands,  in  respect  of  their  rights,  as  im- 
prc^iriate  rectors,  and,  in  consequence^  they  refiised  to 
continue  to  pay  rent. 

It  was  further  stated,  that  disputes  having  existed  be- 
tween the  parish  and  Sir  T.  Sutton^  the  lessee  under 
whom  the  Defendants  claimed,  respecting  the  right  to 
the  above  land,  a  case  upon  the  subject,  drawn  up  by  H, 
Swan,  then  one  of  the  churchwardens,  and  approved  of 
by  Sution,  or  his  solicitor  jhhe,  was  submitted  to  Mr. 
Serjeant  HiU  in  the  year  1788,  who  refused  to  answer 
it,  in  consequence  of  no  solicitor's  name  appearing 
on  it,  and  that  the  name  of  Ashe  was  then  indorsed 
on  the  case,  which  was  returned  to  the  SeijeanI, 
who  gave  an  opinion  in  favour  of  the  title  of  the  pa- 
rish. Soon  afterwards  the  lease  for  ninety-nine  years 
was  obtained,  and,  at  the  same  time^  a  previous  agree- 
inent  entered  into  by  Sidton  for  a  twenty-one  years'  lease 

US  WHS 
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IM0L       was  cancelled.   It  was  also  alleged,  that  the  fee  on  the  case 

AilAiiiii-    ^**  P*^^  by  tb^  parish  <>fl5cen»  am)  that  it,  t^  well  as  the 

'  Gbnxral      opinion,  were  retained  by  Swan  until  he  left  the  parish, 

^imi^i'    "***■  ^  *liv«i*d  them,  with  mher  doeuBeiits,  tp  Jul- 

Ami,  who  Qftdeftook  to  produee  diem  to  die  oAcers  of 

the  parish  when  raqnired. 


The  Defendants,  by  diair  aflswttr,  raptasesitad,  tl^t 
the  Huh  lands  were  paroel  of  the  nNmov  of  JtfiMbay, 
ktdy  parchased  by  them  from  the  cro«fR,  and  had 
ibrmeriy  been  sublet 'to  eeitam  rights  of  coamsoii- 
ing;  and  tha€  the  praotieo  of  totning  in  cattk  b^iiaig 
besD  disobntinued,  the  parish  bad  for  mai^  years 
•wrongfUly  let  the  lands,  and  reosived  rent  ioatoad. 
They  iiftisted  diat  tbtj  had  acqnired  an  absoioto  title 
title  by  the  award  made  under  die  inctonire  aet,  the 
oonimhsfioners  being  snthorbed  to  deteraune  vdial  kads 
dionid  be  hielosed.  They  believed,  durt  a  casa  had 
been  minted  byjlsl^  far  the  <ipinioii  of  Mr.  Seijsimt 
HOI,  and  diist  Sr  T.  Atf/ofi  retanied  possession  of  both; 
and  they  admittisd,  that  they  and  the  kase  far  niaatyMone 
years  were^ow  in  their  possession,  and  that  the  opjokn 
was  in  favour  of  the  parish ;  but,  except  as  abovev  the 
Deftodants  were  altogether  ignoraat  at  dM  dtspsrtcs,  and 
the  other  circdtnstanccs  respecting  the  case  and  opBoian 
mentioned  in  the  bilL 

A  aiotion  was  m>w  made  far  the  production  of  die 
lease  and  the  case  and  opinion :  no  opposiden  was  made 
10  i^  cx<lapt  as  to  the  opinion. 

Tho  Anomey*Qenmrdl  and  Mr.  P^yi^  in  snpport  of 

the  motion*. 

« 

The  case  having  been  stated  for  the  joint  sadsfiicdon 
of  both  parties,  we  are  entitled  to  see  the  opinion.  The 
information  states,  that  these  documents  belong  to  the 

parish. 
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|Mrisb»  flfeidkMe  part  of  theif  pfopertyt  ai|4  tUe  teoamry      1MM» 
of  ihemU  part  of  Ibe  relief  drtyed«   Tbe  De^adante  do    j!T*!^ 
Hot  aUege  tbat  they  hfi?#  any  title  to  the  opmion;.  Tbqf     Gw 
beiiefe  tho  olae  to  hlive  been  atated  by  J^i  bat  they 
do  not  aaf  tbiit  it  was  o^  the  part  of  those  under  vIkwi 
they  daiiD^    This,  tbereforet  diatiqguiah#a  die  JMWI 
case  from  that  in  which  a  Defendant  swoaks.ttrat  he  aaade 
Ike  stoMsneBt  and  toi»b  the  pinion  of  counsel  for  himself; 
there^  the  production  of  the  opinion  cannot  be  compelled. 

Mr.  Shadwdlj  for  the  Defendants,  admitted  that  the 
prodactioa^  of  the  leaser  asf^  qwe .ooiM mq^lm ijewted ; 
the  question  as  to  the  latCef  l|fi|  Ifeen  set  at  rest  by  the 
decision  of  the  House  of  Lords,  in  Baddiffi  v.  Daoey^  in 
tiM»{A)  ,lkit  with  re^^  to  the  Of^inioft^  lh«  t^tn* 
^Ski  he  ctftfUeiiided,  wer^  nol^  eMHled  to  the  {MVduction 
of  iC^  a*  dildif e  waif  nv  evideni^  thai  the  «M  nw  siateA 
tf  or  fof  the  pari  A.  The  I)den4Mts^  ^  eortrM^  cindd 
Ml  sate  the  pfiHiailar  dfdimstiuitea  un^  whieh  Kiraa 
^wn  npi  but  the  Uifereiiite,  as  Ihr  as  diey  tH  ciMed  k 
^  ittiswefj  ii^  AM  ihif  opledra  wai  itahm  19^  BkOm 
idone^ 

No  opposition,  I  understand,  is  made  to  the.  produc- 
tion of  the  lease  and  case.  |  agree  that  it  is  another 
thing  to  order  the  production  of  the  opinion ;  bu^  never- 
theless, I  am  of  opinion,  that  the  Plaintifis  have  in  this 
case  a  right  to  see  it  also.  Sir  T.  SidUm  held  as  tenant 
of  .the  parish,  and  wherever  a  person  obtainr  |x>ssessimi 
as  tenant^  he  is  to  keep  it  under  an  obligation  to  pre- 
serve bis  landlord's  titles  and  being  under  tiiat  oblige, 
tion,  if  he  intermixes  the  lands,  or  does  other  act^  to  liis 
iMdIerd'i  pve^diee,  they  will  b4  set  right  at  the  espenoe 

(a)  5  Bro.  P.  a  Tomk  Ed.  5SB.  Vide  alio  Xkiardi  V.  Jbckion, 
18  Vet.  479. 

U4  Of 
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of  hui  own  property.  Being  in  that  poCTOMiop/  and 
though  iome  of  the  exprestions  are  not  very  clear,  I  am 
ULtk&eif  taking  the  whole  together,  that  the  case  and 
opinion,  if  thqr  do  not  belong  tp  the  parish,  were  stated 
and  taken  for  the  mutoal  benefit  of  both  parties,  and 
that  the  opinion  ought,  therefore,  to  be  open  to  the  in- 
qMCtltfnofbotfa. 

Reg.  Lib.  A.  1820,  foL  1S9« 


18S0. 
dnrUao.U. 
ivov.  13*  15. 
17,  IS.  90^ 
SI.  SB. 
J)ee.lU 


ATTORNEY-GENERAL  ».  MAYOR  OP 
BRISTOL. 


By  deed,  a       HnifE  object  of  the  information  and  bill,  filed  ia  this 

to'SSS^'  '  **"«^  ^•^  ^  ^^^  *  ^®<^*^  dedarinft  that  the 
turn  of  monejr  increased  rents  of  certain  estates^  out  of  which,  in  the 
hss  been  civsn  «  t*       * 

lor  the  pur-      7^<ur  1566,  annual  sums  of  a  given  amount  were  covofr- 

IKMM  men-  vxiM^  to  be  paid  by  the  corporation  of  Bristol,  to  certain 

deed,  end  to  charities  in  rotation,  ought  to  be  applied  for  the  benefit 

k^S'bi"^  of  those  charities.    To  this  information  and  bill,  the 

Uddont  in  the  mayor,  burgesses^  and  commonalty  of  Bristol,  and  their 


purdisseof 

uundiof  the 

dcsryesrly 

talae  of  ISOl. 

andmoi^ 

eoTeosntsto 

paythereoat 


of  nesriytba 
•snie  smounC 
tocertsin 
chsritiesiB  ro- 
tstion;  the 
oorporadon 
itidf  being 
one  of  those 


chamberhun,*  put  in  a  general  demurrer,  which  was  over- 
ruled  by  his  Honour  the  Vi<^CbanceUor»  (a) 

The  Defendants  having  appealed  from  the  order  oveiw 
ruling  the  demurrer,  the  relators  moved  before  the  Lord 
Chancellor  for  the  appointment  of  a  receiver. 


In  the  course  of  the  arguments  in  support  of  this  mo- 
tion, his  Lordship  expressed  considerable  doiibt,  whe* 
ther,  after  an  enjoyment  of  more  than  two  centuries,  nn- 

^aritief»  there  cjer  a  practical  construction  of  this  deed,  the  Court,  pend« 

Deing  no  ex* 

pren  gift  of 

the  furplufl^  end  the  decresse  end  nibsequent  incresie  of  the  rents  being  in  certsia 

events  provided  for;  held,  that  the  otoer  chsritiet were  not  entitled  to  c»ll lor  a 

diitiibation  of  the  incresied  rentt. 


(«}  nLz2Mi.S\9, 
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ing  an  appeal  from  a  bontrary  judicial  oonstriictioii, 
would  change  the  potiesiioDy  and  remove  persons  who 
bad  so  long  enjoyed  it,  and  particularly  where  more  than 
twenQr  bodies,  seeing  that  construction  acted  upon,  de 
amno  in  ofiniMi,  and  interested  in  changing  it,  had  never 
interftred.  I£s  Lordship  also  remarked,  that  the  dect- 
don  on  this  motion  involved  the  merits  of  the  ai^peal, 
and  expressed  his  disapprobation  of  a  practice  which  was 
productive  of  great  injustice  to  other  suitors,  whose  ap- 
peab  had  been  depending  six  or  seven  years,  and  who 
bad  therefore  a  prior  right  to  be  heard. 


I8fl0. 


ArromNaT- 
Gbnkbal 

•. 
Mato*  of 
BaisTM.. 


As  the  discussion,  however,  had  proceeded  to  a  con- 
siderable length,  the  appeal,  in  this  instance^  was  allowed 
to  be  advanced :  it  was  accordingly  set  down,  and  came 
OD  now  to  be  heard. 


The  statements  contmied  in  the  information,  and  the 
prayer  of  it,  together  with  the  deed,  on  the  construction 
of  which  the  question  in  the  cause  depended,  are  to  be 
found  at  length  in  the  report  in  3  Madd.  {a)  and  it  is 
therefore  unnecessary  to  repeat  them.  It  was  mentioned 
at  the  bar  that  an  information  similar  to  the  present  had 
been  filed  in  the  year  17 1 S,  and  that  an  answer  had  then 
been  put  in  by  the  corporation  of  Bristol,  by  which  it  ap- 

(a)  In  this  report  the  deed  it  stated  in  the  words  in  which 
h  WM  set  forth  in  the  information,  and  in  the  material  parts 
it  corresponds  almost  rerbatim  with  the  original  deed— the  first 
covenant  for  the  payment  of  the  annnml  sums  of  104/.  to  York  sad 
the  other  cities  and  towns,  provided  that  they  should  be  paid  at 
the  Common  Hall  of  the  Merchant  Taylors  in  London,  between 
the  houn  of  two  and  six  in  the  afternoon ;  the  other  covenants  for 
payment  of  those  sums  were  general,  as  stated  in  the  information. 
In  p,  8S9  of  the  report,  ^  forfint,  lote^  and  pay,"  should  be  sub- 
stttuted  in  the  SSd  line  for  **  forfeit  and  pay;"  and  in  p.  355 
^  by  any  sudden  misfortune,"  in  line  6,  for  **  by  misfortune ;"  and  in 
]^354'*qfihe  lands,"  in  the  id  line»  for  *  and  lands;"  and  in  the 
adlin^'«eMr,"lbr'<Jiabl«.'* 

peered. 


«06  eA8B9  IN  CIUNOBRY. 

I§a6.  ftttf^df  dMt  the  lands  predoeing  the  161.  jmr  amtma  W 
teiD  pnrobesed  for  800^.,  but  that  thd  iocreate  of  tke 
tenty  in  17  Id^  was  so  indansiderables  as  to  give  little  en-- 
^uragen^  to  prosecate  the  infonlkatioii«  The  jadg- 
vient  dfthe  Coinrt,  however^  was  gii^eUf  mtboui  aoj  ae-^ 
ioMkOf  to  this  fiMt»  or  lo  the  alalemeDts  in  thil  iaforay^ 
410%  mad  waa  eapressl  j  eonfined  to  the  qoestidft^  wbelhar, 
vpoo  tbeooistraotiatt  of  the  deed  ah^ns^  th»  iafnrmmtiwi 
could  be  sustained* 

Mr.  Har^,  Mr.  MfigJlddf^M  Mr.  GmhtOi^  fgr  ibe 
AppelkntSy  in  support  of  the  demurrer. 

The  first  qpcstieii  t6  be  detenoined  isi  whether  this 
isHtrumem  is  lb  be  dealt  witkas  o»e  of  contrast  or  gift; 
and  if  the  latter,  whether  it  is  one  of  tbos^  eases  in  whidi 
the  Court  will  act  upon  those  peculiar  principles  of  in- 
Arfpee  whieb  ii  ii  in  the  habit  of  applying  ifbefti  the 
JmA  is-giwiifor  chmituble  p«rpose«.'  I^hia  ((fesd  wn- 
.. tains  intrimio  e^videnoei  that  the  corporalion;  ef  JJNMe/ 
wes  not  to  be  merelj  a  trustee.  It  cDouneoeea  witbont 
ufgf  reeital»  and  witnwes^  t^t  the  majoif  end  eorpor- 
Mlon  oC .  JMitol  had  veoeived  2V»l^  of  wUob  ifacy  eip. 
.  hnonledgf  lbepnAeIve%  safif/M,  cofUmMi  aadpitfj  the 
.  iwo  6tA  eKi^ressions  $re  rather  sii^gnlar)  if  they  wesa  |o 
be  merely  trustees.  They  were  not  bound  to  lay  out 
the  whole  ifOOOA  if  lands  producing  120/.  per  atottm 
QDuId  have  be^  found  fe^  less;  if  land  of  that  yalue 
eonld  not  have  been  pnrcbased  for  thpl  auon,  tbejr  asint 
hare  supplied  the  deficiency  themselres.  The. purchase 
was  to  be  made  in  four  years ;  in  the  interval  tbey  were 
bowsd  to  |aiy  \iMk  fir  anmmh  altho^gb  7tf #  only  liad 
lieen  then  puiehasedi  in  the  9th  year  HOQIL  must  have 
been  paid,  and  there  are  several  expressions  showing  that 
the  payments  were  to  be  Ofiade^  without  n^ard  to  the 
amount  of  the  rents.    The  deed  then  stftN%  that  the 

rents 
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tanCi  of  di*  landf  purcUftBed,  and  te  be  psrchated;  «e       1S26. 


to  be  applied  to  the  uses  afiermorttiofied)  and  ta  no  ._  , 

others ;  and  it  is  contended,  that  these  last  words  exclude    •  GPtMnUL* 

Bxhiol  fi'om  all  beneflcial  fnteredt :  iff  all  die  yenta  ai'e  to     «.  '^'  ^  -  ^ 

yutwu  of 
be'>io  applied,  there  ia  a  radical  dafeei  in  tba  dtaH  H^     Bairsfdi. 

caiiB6S0(»  in  aome^  aiid:ie£.  in  othdr  casioii  ai«  nndia- 

pQied  of;  b<it  t&e  other  comtniodan  givea-  a  mdwal 

SMnning  to  diose  i«ionl%  and  abowa  dial  dieyiirtre  only 

introdoced  to.  prevent  anj  applioatioti  diat  il»oiild  oon- 

iravMe  the  iiaca  mentioned  in  the  aubMqnent  patt  of  the 

dead.     During  the  firtk  eight  yaart^'  and  in  the  jr^v  In 

which  Brkiok  it  to  take  in  rotation^  th^ro  ia  noapedific 

paoviftion  BMde  for  its  Ireubte^  of  cowscb  did  oofpor- 

nlion  eonld  oui^  anpeirintend  the  difitvibution  hf  tfaefr 

agents  oc  tmsteeti  who  miiit  bo  pM^  and  a*  gift  talhe 

inhabitnnta  t)f  tbel  city  ia  qnite.adifielrent  thing  froniia 

gift  to  the  t^orporalion^    In  th«  case  of  nU  the  i^fikM  oor- 

pomtion%  there  18  an  expreaa  provision  of  4^  lof  tbrir 

patnaand  tfonUa;  Bristol  Was  the  prindpal  ol))eel  of 

the  dodor^a  bonnty»  and  has  much  moi^  trouble  than  all 

the  other  corporations}  but  nnleaait  takes  the  aarplns,  it 

will  hove  no  retenneraticm  whatever,  while  eVer^  ^m»  of 

the  other  corporations  haa  a  sum  allowed  ior  the  duties 

imposed  on  it    The  clause  with  respect  to  the  panal- 

tiea  ia  most  important :  can  any  caie  be  cited  in  whicti  a 

tmalee  ^er  subjected  himself  to  large  forfeitiirei»  and 

that  wfthOQt  inquiring  whether  the  non*pa^ment  iirose 

from  1ms  own  neglect,  or  a  deficiency  in  the  fnnds?  Bat 

in  the  present  case,  except  in  certain  eveyats,  the  trustee 

would*  be  bound  to  make  the  payments^  aUbough  the 

fund  may  be  deficient.    From  the  limited  jnrisdiotion 

of  conrts  of  equity  at  the  time  this  deed  Was  exeonttfd, 

no  relirf  could  tiave  been  obtained  from  these  penalties. 

Sir  Thomas  Moore  was  the  first  penK)n  who  Irelievid 

against  the  penalty  of  a  bond,    Btfsides,  in  the  present 

a  third  interest  intervenes,  viz.  St.  Johf/%  College; 

and 
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and  there  is  no  instance  of  relief  baving  been  given  wi- 
der those  circttmstwces* 

The  clause  respecting  fire^  &c.  is  very  peculiarly 
framed,  and  shows,  that  it  was  intended  that  the  corpor- 
ation should  be  beneficially  interested;  it  gives  them 
protection,  although,  without  it,  if  they  had  been  trus- 
tees, they  would  have  been  entitled  to  be  indemnified ; 
they  would  only  have  had  to  have  shown  that  they  had 
used  due  diligence  in  collecting  the  rents ;  but  they  are 
in  this  deed  clearly  liable  to  make  good  the  payments, 
whatever  may  be  the  expenoes  of  recovering  the  rents, 
and  although  .the  lands  are  untenanted,  and  the  tenants 
insolvent  The  104/m  iti  case  of  fire,  &c.  is  to  be  made 
up,  not  out  of  the  former  surplus  rents  received  by  the 
corporation,  and  which  would  have  been  the  case  if  they 
had  been  trustees  of  them,  but  out  of  future  rents;  and 
the  donor  makes  no  provision  for  the  application  of  the 
surplus.  Then  follows  a  clause  imposing  on  the  corpor- 
ation of  Bristol  and  St.  Jahn*B  College  the  duty  and 
burthen  of  visiting  the  other  towns  and  cities  at  stated 
periods,  in  order  to  see  that  the  104i.  is  duly  applied. 
Bristol  is  to  have  no  remuneration  for  this  trouble^  un- 
less it  is  endtled  to  the  surplus.  It  is  true^  Sl  John's 
College,  unless  the  forfeitures  are  considered  as  a  com- 
pensation, has  nothing  given  to  it ;  but  then,  it  must  be 
recollected,  that  the  college,  as  is  mentioned  in  the  deed, 
was  founded  by  Whiter  and  derived  all  its  possessions 
from  his  bounty.  The  deed  concludes  with  a  covenant 
to  pay  the  annual  sums,  without  any  reference  to  rents 
and  profits.  So  far  from  this  covenant  giving  greater 
fiicility  in  the  recovery  of  these  sums,  as  is  suggested, 
the  contrary  is  the  case,  because,  if  an  action  were 
brought  on  the  first  covenant,  and  the  corporation  fiuled 
'  in  proving  that  it  had  been  performed  in  any  one  parti- 

colar^ 
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calor,  the  Plaintiffi  must  recover.  Sir  Thomas  White^ 
though  not  a  party,  afterwards  execatcs  and  adopts  this 
deed,  being  a  more  deliberate  recognition  of  its  contain- 
ing his  intentions,  than  if  he  had  actually  been  named  as 
a  party*  Taking  the  whole  of  its  provisions  together, 
the  corporation  must  be  held  to  have  contracted  for  the 
purchase  of  the  surplus,  in  consideration  of  the  covenants 
which  they  entered  into.  It  is  impossible  that  the  other 
corporations  could  have  been  intended  to  take  the  re- 
sidue, when  part  only  is  given  to  them.  What  sort  of 
scheme  woald  be  proposed  as  respects  St.  Johffs  College, 
which  is  to  have  various  forfeitures?  The  payments  to 
them  must  \^  increased,  as  well  as  those  to  the  other 
charities. 


1880. 
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Then  it  is  contended,  that  in  casds  where  charity  is 
one  of  the  objects  of  the  trust,  it  is  incumbent  on  the 
donee  to  show,  ,that  it  was  intended  that  he  should  take 
beneficially.  But  this  is  not  the  case;  no  favour  can  be 
shown  to  charity,  and  the  same  construction  must  be 
adopted  as  in  the  case  of  an  individual,  unless  it  falls 
within  the  principle  of  those  cases  in  which  the  Court 
has  taken  upon  itself  to  say,  the  trust  is  sufficiently  ex- 
plained without  words  of  express  gift.  Of  these  cases 
there  are  only  two  classes ;  one  in  which  a  testator,  in 
distinct  terms,  or  by  introductory  words  expressive  of 
his  intention,  has  given  the  whole  estate  for  charitable 
purposes;  and  the  other,  in  which  that  intention  has 
been  considered  as  expressed,  by  a  gift  of  the  actual 
amount  of  the  rents  at  the  time.  In  the  present  case^ 
the  donor  has  not  declared  any  intention  of  giving  the 
wholes  and  he  has  only  given  part  of  the  rents,  and  it 
has  never  been  contended  in  the  case  of  a  charity,  that 
a  gift  of  part,  without  something  more,  was  a  gift  of  the 

whole. 

In 
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Jldd.{h\ihB  Jtiermj^Gener^  o.  iMiuon  (tf}»  the  airhole 
profitii  or  the.value  of  the  land  at  ibe  time^  were  gi^eiK 
The  caie.  of  idle  AUam^^General  u  Mmpr  of  O^em^ 
(cQ)  to  which  thif  has  been  amiiiihitecl»  is  altogether  dtf- 
ferentA  Maay  of  the  rtporta  of  it  are  very  inaccurate  | 
but  it  clearly,  fttppears,  that  the  whole  1400&  waa  the 
money  of  Whiter  the  whole  of  the  exmting  rent,  70'*»  waa 
distributed  \  tlie  trui^  was  to  pay  -the  r^nts,  not  to  pay  eer- 
tain  Bums  outof  the  rents,  and  a  remuneration  is  etpressly 
gJTen  to  t\;k%  Merchant  Tixjfkti  Company  and  the  corpot^ 
ation  of  Covenity^  for  their  trouble  and  superintendence. 
The  ease  of  the  AUwnejf^General  v.  Arnold  {e)  belongs  to 
the  other  class,  and  went  upon  this  principle,  that  the 
testator,  having  declared  that  all  his  lands  should  go  to 
charitable  uses,'  excludes  the  presumption  of  any  other 
ioteniion#  ahd  the  Court,  although  the  whole  income 
is  t)ot 'distributed,  will,  in  fatour  of  charity,  supply  the 
defect  The  Atiomejf-General  v.  Touna^'or  the  Haber^ 
daxhtri  Company  {/),  &Ils  within  the  same  prindple* 
To  bring  this  within  the  reason  of  the  two  last  cases,  the 
lielators  are  bound  to  show  a  clear  and  distinct  dedi- 
cation of  all  tlie  profits  of  the  land  to  charitable  pur* 
poses;  but  whether  this  deed  be  considered  as  one  of 
oontraet  or  trust,  or  as  ;i  mixture  of  each,  there  Is  no- 
thing from  which  an  intention  to  distribute  more  than 
i04L  to  charitable  purposes  can  be  collected.  The  re- 
cital expresses,  that  the  2000/*  was  given  ^^as  well  for 
the  benefit  and  commodity  of  said  city  of  BriUaux  and 
inhabitants  of  the  same,  as  also'  for  the  advancement  of 
eoinmodity  of  other  cities  and  towns  hereafter  speci- 


\b)  DuMe  6S.  10  Co.  SI. 

(c)  AmbL  197. 

id)  8  Vem,  397.  S.  C   CoUes 


P.  C.  S80.  2  Bro.  P.  C.  aS6. 
7  lb.  255.  Tom,  21.3  MaJ.  553. 

(e)  Shi>w,  P.  C.  22. 

(/)  2  Fet.  jun.  i  3.0,4  Bro. 
Ch.  Co.  103. 
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ilBcli'*  iatrnding  to  give  a  benefit  to  the  eity  of  BrhM 
dbtinet  irom  that  given  to  the.iiihabitants.of  tbe  leiae 
and  the  other  dtiei.  Here  there  is  so  genemi  charitable 
pnrpoie  dedarad ;  Bnd»  indeed,  the  vord  oharity  doei  not 
oconr  in  any  port  of  the.deed.  It  ia  not  necpnaryv  that 
the  eorpomtion  thould  show  an  express  gift  t^  them^ 
selves*  In  HiU  v.  the  Biskop  of  London  (a),  it.  vas 
contended,  that  a  devise  of  an  adowsoii  to  one^  desiring 
her  to  sell  it  to  certain  colleges,  converted  the.  devisee 
into  a  mere  trustee;  but  Lord  Hardwicie  held,  that  it 
was  only  an  injunction  to  enjoy  the  proper^  in  a  parti- 
cular manner ;  so  here  the  covenant  as  to  the  land  DUSt 
bear  the  same  construction.  The  present  case  haa  no 
analogy  to  the  cases  abov^mentioned ;  it  falls  within 
the  principle  of  the  Catherine  HaUxmt^UjjiBXiA  is  .one 
of  those  in  which,  sul^t  to  certain  specified  outgoings, 
the  corporation,  as  donee,  takes  the  surplus ;  which,  in 
the  present  case^  diere  is  the  clearest  evidence  of  .loten* 
tion  waa  meant  Co  be  given  to  them,  as  a  oompensationibr 
the  burtbensome  duties  they  have  undertaken.         » 


l«fiOi 


AxToaNar* 

GEMSaAl. 

IfATOAOf 
BsMTQLk 


Mr.  TVoaw,  Mr.  Weiherett^  Mr.  W.  JB.  Tetunion^  and 
Mr.  Phillimijrei  for  the  Respondents,  in  support  of  the 
information. 

This  deed  is  to  be  construed  al  a  declaration  of  trast, 
though,  in  form,  one  of  covenant  j  at  the  timeit  was  exe- 
cuted, that  was  the  usual  mode  of  declaring  trusts,  and 
the  only  one  by  which  the  performance  of  them  could 
have  been  secured.  Tlie  covenants  are  auxiliary  to  the 
objects  of  the  donor;  but  to  make  them  the  limit  of  the 
duties  of  the  trustees  is  inconsbtent  with  those  objects. 


(a)  1  M.  eis.  This  caie  is  not  yet  (finally  dii-' 

\h)  AiUmey-Genenlv,  Caihe'    posed  of. 
rmc  Hall,  Hilary  Term,  18s6. 
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and  the  general  character  of  the  deed.    The  mhhH  to  be 
distrtboted  are  not  given  as  annuities  out  of  dielands, 
but  it  is  of  the  knds  themselves  and  the  rents  that  the 
trusts  are  declared ;  throughout^'ahd  particularly  in  the 
last  clause^  tliey  are  made  the  subjects  of  the  trust. 
Trust  isy  in  the  first  instance^  predicated  of  the  whoie» 
and  the  increased  rents  must  therefore  be  distributed. 
There  is  nothing  in  the  subsequent  parts  of  thie  deed  to 
cut  down  the  general  declaration  at  the  commencemenL 
The  succeeding  clauses  strongly  evince  that  the  intention 
of  the  author  was  the  reverse,  and  account  for  trusts  not 
having  been  declared  commensurate  with  the  fund.  The 
sums  distributed  were  all  that  could  be  certainly  calcu- 
lated on ;  the  surplus,  it  is  evident,  was  to  b^left  in  hand 
for  repairs ;  if  there  was  no  fund  for  that  purpose,  the 
great  object  of  the  deed,  which  was  to  secure  the  regolar 
payment  of  the  sums  distributed,  might  be  defeated ;  the 
charity  must  stop  %vhile  the  estate  was  repairing  itself^ 
For  extraordinary  cases  an  express  provision  is  made, 
but  other  cases  of  repair,  the  insolvency  of  tenants,  and  the 
expences  of  recovering  rents,  were  to  be  provided  for  out 
of  this  fund.     Trustees  can  only  take  beneficially  either 
by  express  gift  or  necessary  implication ;  there  are  no 
words  of  gift  in  their  favour  applicable  to  the  surplus, 
and  none  from  which  it  can  be  inferred.    Their  care 
and  trouble  is  not  a  suflScient  ground  for  such  an  in- 
ference.    But,  in  this  deed,  there  is  strong  evidence 
of  an  opposite  intention ;  the  2000/.  is  not  given  to  the 
corporation  of  Bristol  by  words  of  gift,  but  merely  by 
recital.    If  the  purchase  was  to  be  confined  to  120/.  a* 
year,  what  is  the  meaning  of  the  words,  <*  and  more«" 
The  corporation  is  one  of  the  objects  of  the  trusts;  and  it 
is  inconsistent  therefore  to  say,  that  it  shall  take  more 
than  is  expressly  given  to  it.    It  is  argued,  that  they 
were  clearly  intended  to  have  the  surplus,  because  no 
compensation^  as  in  the  case  of  the  other  corporations, 
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is -given  to  them  for  their  trouble.  It  inay»  perhaps,  be 
fiurly  iofenredf  from  the  general  context  of  the  deed»  that : 
they  were  «Ibo  to  have  4A,  but  if  not,  the  argument  from 
ifitention  is  :repdled  by  the  enjoyment  which  is  given 
to  them  of  the  propierty  for  ten  years,  •  before  the 
other  corporations  take  any  thing;  and  by  the,  circum- 
slan^.that  St.  Join*9  College,  which  also,  has  duties  im-. 
posed  on  it,  is  to  have  no  remuneration  whatever  for . 
its  pains  and  trouble. 


1820^ 
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Itisargned,  that  the  corporation  have  catered  into  bur* 
thensomecovenaiit8,and  subjjected  themselves  to  liabilities, 
quite  inconsistent  with  the  notion  of  their  being  merely 
trustees ;  your  Lordship  has  observed,  that  trustees  may 
hind  theinselves  by  penalties  to  the  performance  of  du- 
ties. In  this  case  however,  they  will  not  be  subject  to 
any  lo^  except  through  their  own  ncglig9n<^,  and,  ex- 
c^t  in  that  case,  this  court  would  probably  relieve  them 
from  the  fprfeitures  to  St.  John*s  College,  and  consider 
thut  clause  merely  as  fwmneparue.  The  obligation  is: 
only  to  pay  the  annual  sums  out  of  the  rents  and  profits ; 
and,  in  order  to  sustain  an  actipn,  it  would  be  necessary, 
to  aver,  that  there  were  sufficient  rents  for  the  purpose. 
There  are  three  covenants;  theirs/  is  expressly  to  pay 
out  of  the  rents,  becau^  the  introductory  words  clearly 
gpvemall  the  payments.;  the  second  renews  the  rota- 
tion, and  secures  the  continuance  of  it  in  perpetuity ; 
it  also  mentions,  that  the  payments  are  to  be  made 
out  of  the  rents;  and  the  thirdf  nearly  at  the 
cod  of  the  deedy  is  to  pay  according  to  the  in- 
tent and  effect  of  these  presents^  and  is  therefore  con- 
trolled by  the  prior  clauses;  the  two  first. clauses  con- 
tained particular  directions  as  to  time  and  plac^  which 
mij^t  have  caused  difficulties  in  suing  on  them;  this  is 
more  general  and  in  furtherance  of  the  same  object. 
The  clause  providing  for  the  failure  of  rents  by  fire,  &c. 
Vol.  II.  X 
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is  a  decisive  answer  to  the  same  argument ;  and  Ae  di- 
rection to  apply  the  snbseqaent  rente  in  making  good 
the  deficiency,  proves,  that  ^ff  were  the  fond  ontof 
which  the  payments  were  to  be  made;  the  dhvction 
also,  that  the  corporation  of  Bristol  shall  account  for  the 
rents  to-  St  Johfi%  College^  shows  that  it  was. to  be  a 
trustee  and  an  accounting  party*  The  moments,  that 
200/.  was  to  be  paid  in  the  9th  year,  and  Aat  the  SOOOI. 
might  not  have  purchased  lands  prododng  190lLjM^t«i»- 
nfim,  con  have  no  weight,  when  it  is  recoUected,  that  the 
corporation  had  been  veceiying  vents  for  several  yeav% 
and  must  therefore  ha^e  had  a  fund  in  hand,  and  that 
it.  appears,  that  lands  producii^  702.jMrafimM^  wero 
porchased  for  o«Iy  8002.  We  contend  therefore^  that 
the  corporation  was  merely  a  trostee,  and  that  an  inferm- 
ation  might  have  been  filed  at  any  time  after  this  deed 
waa  executed,  to  have  had  the  16/.,  or  the  annual  valoeaf 
the  land  above.  )042.  distributed ;  the  meaning  beings  that 
tlus  sum  should  b^  distributed,  and  the  rest  retained  na 
a  fimd  for  securing  it|  and  the  only  question  wonld'have 
-been,  aq  to  the  qutmium  c£  surplus  rent  neoesaary  to  be 
retained  for  that  purpose.  The  Word  asdgnees^  whidi 
occurs  in  many  parts  of  this  deed,  cannot  mean  assig- 
nees of  the  land,  as  must-be  obvious  by  referring  to 
some  of  the  claosea  in  which  it  is  used,  particularly  m 
that  relating  to  the  penalties ;  if  it  has  any  meanings  it 
must  have  been  used  in  the  same  sense  as  agents. 


If  this  deed  ihen^  is  to  be  construed  as  a  declaration 
oftrustt  the  Coveniiy  ease  expressly  applite;  the  ded* 
sion  of  the  House  of  Lords  in  that  case  establidied  a 
new  principle.  It  did  not  proceed  on  the  same  gnnmd 
as  the  TketfordcBi^^  but  on  this,  that  the  deed,  although 
the  provisions  of  it  were  made  by  way  of  covenant,  was 
to  be  construed  as  a  declaration  of  trust  The  circum- 
stances of  this  c»se  are  much  stronger  in  fii^our  of  that 
-*  ^  ^  construction 
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cetortraeltett  •  tfcftti  ibdse  of  tli«  Cofohiiry  case.  In  th^ 
httet  (be  stun  bad  been  lent  to  Onxfuifyr  ttnd  it  is  not 
qmte  dteei"/ that  tbef  Ad  not  tiedvttnek  part  of  it{d)r 

it 

{a)  The  ftacements  ie  the  difergnt  teporu  of  this  case 
W9  JVliBQi  /wme  doubt  en  ibis  point.  In  the  report  ia 
Feman^  f^  S97f  it  is  stated,  that  the  corporation  had  raiaed 
400^.,  and  that  the  residue  of  the  purchase-money  was  paid 
bj  Whitef  hut  It  is  mentioned  in  a  note  to  Mt\  Raithb^*8 
edition  of  Vernon^  that  the  decree  was  entirely  founded  on 
die  deM  or  articles  of  agreement  by  which  the  trust  was 
created  r  th«y  are  set  fordi  ia  the  ansiver  of  the  Defend-* 
aaM^  an^  iltft^  tbe  whole  1400j^  lo  have  been  giTenand 
S^d  for  the  purchase  by  White.  This  is  confirmed  by  ^ 
copy  of  the  original  deed^  which  was  furnished  by  the  Merr 
cbant  Tailors'  Company,  and  is  commented  upon  by  the 
Lord  Chancellor,  tn/ra^  p.  S22.  Lord  Boli,  in  his 
jn^^ment,  a  copy  of  which  is  inserted  in  S  Mad.  S5$,  as- 
aiBie«,  that  die  wbole  1400^  w^a  in  effect  paid  by  White. 
Ip  4be  pfitttod  case  oi  the  Respondents,  whsck  is  to  ba 
found  in  a  collection  of  appeals,  determined  by  the 
House  of  LordJs,  in  Lincoln's  Inn  Library,  vol.  2.  16^7  to 
i702,  It  IS  stated,  that  the  city  had  received  IO60/.  to- 
wards the  purchase  from  White,  and  that  they  had 
raised  die  rest  by  money  out  of  the  common  box,  a  gold 
nag  aad  goodi  by  them  jiowned  or  sold,  &c.;  and 
lbc%  after  statiag  die  deed  or  artidea,  and  that  the  city 
bad  jj^vea  a  bond  to  the  Merchant  Taylora  in  40001.,  lo 
perform  these  articles^  and  were  subject,  by  the  cove* 
nants,  .to  other  penalties,  for  any  neglect  in  disposing  the 
iblnper  annum,  as  aforesaid,  it  mentions,  that  by  these  ar- 
tidet  and  letters  of  White,  it  appears,  that  he  freely  gave 
thd  aaid  dty  die  SMney  they  had  iron  him;  but  it  does  not 
qeitattly  appear  bow  the  1000&  he  gaife  them  at  the 
tiaie  of  die  purdiase  waa  afterwards  made  ap  liOOLf 
vfaethcr  be  paid  diem  4€0L  more,  or  whedier  it  waa  done  in 
some  other  way.  In  the  Appellant's  case  it  is  stated,  that 
the  whole  1400/.  waa  advanced  by  White  before  the  purchase 
vHa  nade*  It  it  mentioned^  in  a  note  on  the  back  of 
the  Respondent's  caaa  ia  the  above  collection  of  appeals,  that 

X  2:  die 


.1820. 


Attoknet- 

CrEKSBAL    , 

MAToa  of 
Bristol.  * 


S06 


CASES  IN  CHANCERY. 


IHfiQ. 


Attorney* 

OxNKllAli 
9. 

HATomof 

BlUSTOU 


it  does  not  appear  that  the  hoids  had  been  purchased  as 
herei  as  part  of  the  corpus  of  the  trusts ;  and  there  were 
not  the  same  admisuons  of  trust  as  in  this  case.  The 
manifestations  of  preference  were  much  stronger  in  fib- 
vour  of  the  city  of  Covenity  /  it  was  stated  that  it  had  gone 
to  deca79  and  it  was  to  hare  the  sole  enjoymoit  for  forty 
years.  But,  upon  the  authority  of  the  other  dedded 
cases  m  favour  of  charities,  this  demurrer  cannot  be 
supported.  The  clause  respecting  fire,  &c  brings  this 
within  the  principle  of  the  Thetfard  case,  because^  as  the 
charity  was,  in  U)at  event,  Xo  suffer  from  a  decreaae^  it 
is  entitled  to  benefit  by  an  increase.  The  case  of  ike 
AUanu^Oeneral  ▼.  Arnold  has  decided,  that,  where 
there  is  a  gift  to  charity  in  general  terms,  the  whole 
rents  must  be  applied,  although  they  are  not  exhausted 
by  the  particuUur  scheme ;  and  that  die  Court  will  infer 
a  gift,  not  only  of  the  future^  but  of  the  present  surplus, 
if  not  disposed  of.  In  that  case  it  is  quite  dealr,  thai  the 
testator  must  have  known,  that  he  had  not  sperifically 
distributed  all  the  rents.  In  the  present  case  a  general 
diaritable  purpose  is  clearly  declared;  and  moreover^ 
the  property  is  to  be  applied  to  no  other  uses  whatever  : 
it  is  impossible  to  get  over  the  eflfect  of  these  words,  the 
surplus  cannot  be  taken  finom  the  charities  excq>t  by 
ewpren  gift.  In  geneM,  the  heiiwit»l«w  takes  every 
thing  that  is  not  expressly  given  away;  but  the  Court 
has  relaxed  that  rule  in  fiivour  of  charities.  In  the  pre* 
sent  case  it  is  not  necessary  to  go  so  iiir;  the  Court  is  imly 


the  decree  below  was  reversed  by  one  vote  only.  Hie  re- 
port in.Crfk»  appears  to  have  been  taken  fii>m  the  printed 
cases  of  the  Appellant  and  Respondent.  The  case  te» 
ported  in  Brown*B  Par.  Cas.  relates  to  an  q>peal  from  a 
subsequent  decree,  which  was  made  after  the  former  suit 
upon  a  bill  filed  for  the  purpose  of  removing  the  corpo- 
ration of  Chveniry  from  their  situation  as  trustees  of  the 
estate,  in  consequence  of  subsequent  miseonduct 

17  asked 
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aiked  to  nmke  an  implication  against  a  trastee.  The 
diAcalty  of  obtaining  the  concarrence  of  so  large  a  nom- 
•ber  of  public  bodies  as  twen^-fbur,  accounts  for  the  de^ 
by  which  has  taken  pface  in  filing  this  information ;  and 
the  answer  which  was  put  in  to  the  bill  in  the  suit  in 
1713}  shows  that  there  was  then  little  encouragement 
to  prosecute  it. 


1820. 


AnOtLVKT 

Gkveual 

M4TO»of 

BaiiTOb. 


7%e  Lord  Chancellor.  ' 

«  In  former  times  the.Court  acted  upon  principles  in 
the  Qonstruction  of  deeds  and  wills,  when  charity  was 
the  object,  which,  if  they  could  be  re-considered,  would 
not  now  be  adopted.  If  the  doctrine  of  resulting  trusts 
had  been  then  understood,  the  right  of  the  heir-at-law 
would  never,  in  all  probability,  have  been  got  over.  The 
doctrine  laid  down  in  the  T^he^brd  case,  which  has  been 
adhared  to  sinoe^  was,  that  if  the  whole  land„  and  rents 
of  it,  at  the  time,  are  given  for  a  charity,  those  to  whom 
the  lands  are  givoi,  must,  if  there  is  an  increase  in  the 
rents,  apply  them  to  charitable  purposes.  There  are 
other  cases  where  the  same  doctrine  has  been  held,  not 
only  where  the  gift  has  been  of  knds;  but  where  it  has 
beoi  of  rents  and  profits.  That  must  be  admitted.  This 
case  has  diese  peculiarities,,  that  those  who  have  the  hmde 
vested  in  them  are  part  of  the  objects  of  the  charity,  and 
bemg  so,,  tt  Fdcewise  appears  upon  the  face  of  the  deed, 
that  there  must  be  an  excess  beyond  the  amount  of  the 
fund  distributable  amongst  the  objects  of  the  charity. 
Thct  Thetford  case  can  hardly  apply^  if,  upon  the  whole 
instrument  taken  together,  it  appears  that  it  was  not  in* 
tended  to  give  the  whole  value  of  the  property  to  these 
charities  which  take  104/L  a-year.  If  I  give  an  estate  to 
trustees,  and  take  notice  that  the  payments  are  less  than 
the  amount  of  the  rents,  no  case  has  gone  so  fiir  as  to 
say,  that  the  cettid  que  trust,  even  ui  the  case  of  a  eh** 
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rjtyi  is.  entld^to  the«vrplii9s  dme  wovUi  dtber  bee 
xeBultiDg  trtisty  or  it  would  b^pg  to  tiie  pemm  vho 
laVes  the  ^tate.  The  ca^  of  tbe  Attomejf^Ofirier^A  h. 
4rnM  ^tAl>li3hed  this;  that  if  I  give  to  ^  £  my  kids 
lor  charitable  purposes,  and  then  give  suai9  of  .mpoey  to 
charities  not  amountiog  to  the  whole  rents»  4i(  3  ^  a 
trustee  of  the  surplus  for  charitable  purpose  tobe^sc^v^ 
tained  by  the  King's  sign  manual^  or  the  Court  of  Chan- 
cery :  J)ut  suppose  that  A  B  was  a  oharitablQ  qorpocilion, 
might  it  not  be  argued,  that  the  gift  of  the  lands,  and 
certain  payments  out  of  it,  wou|d  make  good  the  redtal, 
because  one  charity  would  take  in  the  shape  of  lands, 
and  another  in  the  shape  of  a  pecuniary  payment*  That 
case  went  on  a  principle  in  favour  of  charities,  acted  upou 
by  this  Court  in  several  cases,'  (which,  if  new,  could  not, 
I  think  be  sustained),  viz.  that  though  a  particular  pur- 
pose fails,  effect  will  be  given  to  the  general  intention. 
This  was  carried  to  a  still  greater  length  in  a  cas^  where 
a  sum  given  by  will,  for  the  support  of  a  Jewish  syna- 
gogue, was  applied  to  the  support  of  a  foundling  hospi- 
tal, {a)  It  would  have  caused  some  surprise  to  the  tes- 
tator if  he  had  known  how  his  devise  would  have  been 
construed. 


If  the  surplus  rents  are  to  be  distributed  in  proportion 
to  the  relative  amount  of  the  different  charges^  and  Bri&-- 
iol  is  entitled  to  the  16/.  or  20/.  surplu%  that,  as  well  as 
the  other  charges,  would  be  increased^  but  if  the  argu- 
ment for  the  relators  can  be  supported,  a  trust  attaches 
on  the  16/.  also.  The  corporation  of  Bristol  is  cut  down 
to  a  mere  trustee'  without  any  remuneration  whatever ; 
and  I  must  now  say,  that  if  a  bill  had  been  filed  in  17  SJ, 
the  Court  would  have  been  bound  to  have  made  a  decree 
declaring  the  trust  of  it ;  and  supposing  the  whole  200G/. 
had  been  laid  out  in  that  year,  and  it  had  happened  that 

(a)  2}e  Cofta  y.  ]}e  Pom.  Ambl.  2S8. 
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tin  l€L  QtSOk  Uriw  not  tiraatod  ftr  rtpairs,  the  Coiut 
must  theD^^if  tlkia  suit  eitt  benaii^iifed,  have  distribnt* 
ed  Ihiit  filoi«  Then  Avslol^  k  fkmiirite  object  with  the 
fkooTy  i8.flie  oolfottrporaiiioii  that  haa  ik>t  AsSibg\e(Brthwg 
for  its  troilblei  It  htm  ht«A  argued^  that  BrisM  has  a 
Jai^and^Kclttfflte'eqy^yment  fertebyeatflybati  tlmtis 
ia^'tte'  ■aiae'way  as.  thd  iahabittals  of  Ifae  dfeher  oitie% 
alid  mit  in  the  sense  io  whkh  the  other  corporations 
take  the  4L ;  and  if  it  were^  ooiisider  how  finr  the  argu- 
ment woold  go :  Newcastle  is  not  to  partake  until  twenty- 
,t|iff»ysflr9  aAef  For ^  and  yet  York  b  io  receive  the 
,  flBta^^rsmuneration'  Sat  its  trouble*  With  reipeot  to  St* 
JiiAfi'a  <>oltege  ha?iog  nd  compensation  for  its  trouble, 
it.  toMM  bd  recollected  that  Jfkiie  had  madfe  it  one  of  tl^ 
j»oel/ma|(ntficeDt  institntiods  in  the  coukitty^  and  in  the 
•deed'her'b  ddseribed  as  te  founder*  If  the  paym^oiUf  are 
«MpIy  fSo-  b^  misde  oiif  of  the  rents^  the  corporation  c«b- 
lainlf  iroidd  not.  bo  fiaUe  in  case  of  a  deficiency;  but 
thtsw  ^hat  in  that  ease  was  the  tise  of  thd  provision  rer 
si^edtiag-fire?  The  covenant  at  the  end  doei  not  say  n 
W90A  abdut  testa  aadprofits :  Md  his  meaniiig  might 
h&.to  jfeosffe  the  (laynienf  by  the  covenant  of  the  corp<»- 
tf«doil#  Jta  well  as  bp  &di(^  an  obligation  on  them  in  re^ 
ftpefi/ti(b£^lk^tent»4  Mueh  stress  has  been  kid  on  the 
»I09#'HB4&  ^  and  mdre  ;'f  but  did  he  mean  more  or- less 
Itiail'lhis?:€dk;ida1iag^  as  well  as  he  teould,  wh(tit  would 
pordiase  1  £02.  a-yeaTf  he  teigbt  say«  if  that  is  purchase^ 
there  will  be  a  certainty  of  having  the  payments  secured 
and  carried  into  exetmtton ;  if  more  Is  purchased,  it  is 
nothiiig  to  me,  excepts  that  there  will  be  a  better  security 
for  them.  I  am  satisfied  if  they  are  secured*  It  i^ 
oheeryabl^  that  thelauds  are  to  be  of  the;  value  of  120^  , 
pver  and  above  all  reprizes. 


1830. 

ArromNBt^ 

GSNEBAt. 
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The  Lord  Chancellor  afterwards  observed  that  the 

Solicitor-General  appeared  to  have  been  made  a  party, 

X  4  (a  thing 
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(a  fbing  which  he  had  never  faoavd  of  befote)^^  a  sag- 
•gesdon  that  WhUe had  lea  iioiieir%  aad  tha^  if ao,  and 
it  cbuld  be  made  <oiit  to  be  a  laiuking?  trusty  the  crown 
woald  no  doubt  be  entitled  to  the  sarplus ;  l)ttt  it  waa 
important  to  consider  whether  the  crown  might  not  have 
an  interest  of  another  sort,  and  be  entided  to  contend  on 
the  ground  of  the  fhnd  being  devoted  to  ehadtable  par- 
poses,  that  it  had  a  right  by  its  sign  maniuil  to  direct  the 
application  of  the  surplus;         7         ' 

The  present  information  was  framed  tfpeirthe  UMieiit 
that  the  charities  mentioned  in  thed^  were  entitled  to 
the  surplus:  it  did  not  contain  any  prayer  in  the  alter- 
native, and  althoogh  the  Court,  in  the  case  of  si  dllurit}^ 
was  in  the  habit  of  applying  the  fund  in  the  wvf  in 
which  it  ought  to  be  applied,  widioui  r^ard  to^dft  pmyer 
of  the  information,  there  wbb  a  difflcaltjr  in  rilotribg  Ae 
Attorney-General  that  latitude  of  dr^;uiaient  m  dik  CM, 
on  account  of  another  law'officser  of  the  crown  liaving 
been  made  a  defendant,  who  might  bring  forward*  tiie 
claims  of  the  crown.  If  the  crown  was  entitled  ia  ftrsei 
the  application  of  the  sarphis  by  its  sign  mauoal,  dr  to 
claim  it  as  idtimus  heresj  it  wonlJl  Have  ai^  interest  tboa^ 
not  as  against  the  prayer  6f  the  present  inibnitetkili,  In 
destroying  the  demurrer.  It  was  imposribfe  therefore  Us 
decide  that  Bristol  was  not  a  trustee  of  the  sarplii%  wftlioaft 
hearing  the  Solicitor-General  od  tltese- points       '  * 


■  The  case  stood  over  for  some  days,  to  give  an  oppor- 
tunity to  the  counsel  for  the  crown  to  dikuss  the  fibints 
suggested  by  his  Lordship^  if  they  thought  proper; '  Mr. 
Mitford  afterwards  stated,  that  he  had  been  instructed  to 
support  the  right  of  the  crown,  as  r^resenting  the  heir- 
at-law;  but  the  Lord  Chancellor  observed,  that  in  that 
character  the  crown  had  no  chance,  and  he  wa3  only  de- 
sirous 
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airoiis.of  hctriDg  oou&sd  in  support  of  the  nght  of  the       ISta 
crownlodfarcctdieapplicatMiioCchamirpliBi    Ndfiir- 
therai^gooMnt,  liowovei^  w$m  addraiMd  to  tbo  Court 


JTie  LoitD  Chakcellor.  ' 

This  comes  bsfiice  me  oaan  appeal  from  an  ovd^  of 
the  Vice-ChaDoellor  overruling  a  demurrer  to  an  inionn- 
atton  and  bill,  filed  by  the  Attorney-General.  The 
inftnoation  slates,  that  Sir  TAomas  White^  being  desirous 
of  benefiting  the  inhabitants  of  the  towns  and  corpora- 
tions afterraentiQpedy  about  the  year  1566»  paid  to  the 
n^yor  and  corporation  of  the  city  of  Bristol  20po£.,.upon 
^  tnis^  to  purcbi|se  measuags^  lands^  &c.  of  the  then  dear 
yeifrlgf  mkit  €f  120/.  and  upwards  to  be  settled  as  men- 
lioiied  in  the  indenture  (hereinajfter  stated;  and  tben^  after 
TCfiiting  thfit  pari  of  the  20002.  had  been  Uid  out  in  the 
parebl»e  of  Jands  of  th^  then  yearly  value  of  7&^  it 
states  ihe^Aast  of  that  indenture)  which  it  is  not  neceih 
saiy  now  tp  d^taiL  It  is  an  instrument  of  great  leng^ 
and.  it  fifipmn  t^  roe  abfotutely  necessaiy  not  only,  to 
look  at  tba  If  hole  contents  of  t]bat  instrument,  but  to 
cnnsidttr  thO'^flGi^t  of  idmost  every  word  that  ooQors  in 
tkft  diflEsrent.parti.of  it.  The  information  then  goes  oflT 
to  repment  (jtbis  deed  havii^  hieen  eicecnted  in  the  year 
ise&i)  ^t  the  nianner  in  which  the  corporation  of 
BriHol  dealt  with  the  property,  waa  by  payu^  apd  ad- 
vancing the  se^^ral  sums  mmtioned  in  the  indenture  in 
the  manner  aifd  form  in  which  th^  were  to  be  paid; 
that  the  property  has  increased  very  considerably  in 
vahie;  and  the  JUorfl^Oener^  contends,  that  the  in- 
creased value  ought,  some  how.  or  other,  to  be  applied 
far  the  benefit  of  the  various  cpfporations  before-men- 
tioQed  9  and  that  the  surplus,  above  the  partlcufa^  sums 

specified 
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.ISf  0.  stieoifiBcl  and  dinectBd^to  be  paid  to  aadb  mpedive  cor- 
^  ■' '  -  "^ '  pmfaljOD,  ou^tnot  to  be  retauied  by  the  eo^poratmi  of 
.  GBuaAL'  BruM  s  but  that  these /jeapective  aoitos  tbould  be  in- 
^Manm  f  ^'^^^^  ^'^  certain  proportioniy  formed  upoo  the  nuio 
which  the  sums  specified  bear^  to  what  was  the  yalae  of 
the  land  at  the  time,  and  that  all  these  corporadonBy  to 
the  amount  of  twenty-three^  besides  the  corporation  of 
Bristol^  ought  to  partake  in  the  surplus  beyond  the  sum 
of  104/.,  which  was  the  sain  directed  to  be  paid  to  each 
corpofatioh  in  rotation* 

The  SdHeitor-^Qenarta  i»  tnade  h  party  to  tfib  itlibrm- 
atioB,  and  he  iA  made  a  paity  mei^ly  dn^  die  grcvond 
of  d  -suggestion,  that  Sir  T^mki)  WkO^  Ml  no  Mf^t- 
law  ;  and  be  inisists,'  that  there'  is  some  interest  in  the 
ciDwn  as  standing  in  liie  piMe  of  the  b^tir.  And,  as  I 
undefstM^ '  thi#^  Irirorihutidnj  th^  mkUmOtniM  Is 
brbi^biilbt^M^,  nbf  fitf  th^  t^UifK^el  fnaistfi^  ^ap^ 
atiy*ti^^wlji6b  thill' erown'h^'-bjriti'^  ftditittiit«> 
diredtt&e  appKfcation  bf<0l&r8tit|^Wfdlid|  bs'i»n«rAd«M6a 
to  ^iiHaMf&bie'pcrrposks'^^  nWupdfr  iSi!^  taMon^  stippeiMig 
tbtt  srai^luifbnd  is  tdl&^iiitAied'to  ehiiHial9fepii«poaci, 
thitt  the  CrVMir,  s9did^  dl'th^  ptfi^posM|il%  te^  ^t#. 
prehnidr  hsi^  inhere  thei^'i^  H'  gene^etqM^Mdii  of 
islAi'IMHe  pfa^pos^  in^w  d«edi  a  -riglK^^^by  its  ti(^^«h 
hlial,  16  dfr^fet^the  ^ppfili^ion  of  tM -Slilphli^ -^^t 
«^6Ky'the<nM{bt)^  ihalil^rAttdttii^i^ebeiM -eoiAl  Mt, 
ttt  tb^'ljearln^,  (wliilih)' itt  dwe  ease  i»0  dial-itfi' he  wimld 
be  k«aiMirtr'f6  d6i)  MrppMidg  he  ^Msfor'  bpiindn 
tfaikf'tlf^  tfthrpltfe  t^iigbt  iMtogt^aS'dtfhiied'bytbeis- 
£>ifti|afii6tH'  iuritt  tlpdo'  nettle  other  ilp^iiieatioft  of  it-^ 
Bift  1  Xtnd^rmnd  the  <8MMtorLOi«tfm|f  isrni^ 
mefdjr  mp^n  the'  m^tieff)  tbiit  theee  bcing^ad^otef 
*b^is»|:<he  eifownwotiki  be  etnMiMl,  for  ita^^mu  benefit, 
tothe  surplus;  I  msfiition  these  dhtunisAilRM,  brieaa^ 
I  #islif  it  «d  be  tthdefsteody  fhttl  I  <toiieeSTe  myM^  in 
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thk  aUmtionyWith  respect  io  this  calse^  that  my  opiaian 
if <4ttked».  wbetber  this  ipfonbation^  for  the  porpoae^  and 
foe  the  purpose  oierelji  of  applyiog  this  suvphisJh  aome 
firoportioosy  not  jdefinedi  for  iba  benefit  of  these  respeo- 
ttare  corporations  -^  whether  this  iDfermafetonf  so  onckr* 
Moody  can  bo  supported?*  I  takd  notice  Qf.tl»».bBcaiUe 
Jt  is  not  unfit  to  cbstfifw^  that  tbe  intoroialion  intrd- 
duc0i  no  question  lis.to^vbat  the  corporadoii.of  Bris- 
tol if  entitkcl  to*  the  sttr|;diis»,  is  to  do  vnthit,.  vhethiar 
they  hlty«  a f right  to  fetAio  it?  or  if  not^  whether  tbiy 
are' to  apply  it  to'c^ritable  purposes  amongst  their  own 
-l>ody9  or!t04i»y  others  thaiHboaaesqpnMsol  ib  theiolbrm- 
«tlbn  ?  I  state  these  cirpumstancesy  in  order!  that  It  may 
faor understood hoir  the* questiotir  is  bifougbtibefiise  mcb  > 


IBSO. 


Thmis  iaatiothar^ftet  wbi«h'l:shaU:Uke  jBotiooof»'ba- 
fan  l.Qomakesii  ^n  the^kfed-  -  Thei>9  v^  a  siitt^  at  I  am 
jiifonniBd;fi«ili  the  JMiM  1719»  witt^resp«:t  t^tbis  Very 
propesrty.  **  Xi  pfpe^mf^s,  Ivam  inlQr^adrlrojp  Nirbit  is 
to  be  found,  iqi  U«9  ]}«qoi^  <>f .  tU^t  mif  tim  thoi^QOOf. 
v-opid  ilk  all  probabiliijy  l^ve  purchased,  a  'gi4«it  diial 
w0retb$n'^HOL,  a-y«»^.  b  iprther  appeius^  firom  thU 
wi$»  aA(l.  what  is  more  niatfevifi])  it  ^pfMa:^  {rom  die 
indenture  uodet  which  the  present  ^qeStion.  arises^  thsl 
{ir<verty9:part  of  tbiftt  which  is  now  lu  >question,-hdd 
been  lllirel)|i|8ed  b^  th^  <x>rpocatioti  of  JBri$fQli  not  in 
J|&6^»»  but  many  years  befpr^i.  to  the  amount  of^76/»j>^ 
WHmm  i  Bt^d  I  io  vip%  find  li^t  the '.^lMrn<^6fe»MM'Olr 
thei)e)^raiha/v]&  thought  it  worth- thekvhiitf  to^intr6^ 
duce  into  this  information  any  charge  whatever  with 
respect  tP  '^kf^t,  bad  been  the  application  of  tb«(  f  &• 
aryf^Xt.  imp^ifsmA  long  bsfctne  the  date  of  :thid  iodenfiurcw 
ffqg  iiught'I  know  to  tbe.tccsitraiyy  atid  for  any  thing 
Ih^  appeacsi  the  oorporation  of  BriUok  from,  tha  reign 
of  Bmi]^,  Vm«  to  1S66,  the  dale  oC  this  deed,  might 
ha^  applied  the  whole  of  the/JOL  ap^year  to  their  own 
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Qse  and  benefit  If,  by  tnieing  the  history  of  thui  pro^ 
perty»  it  could  be  found,  that  this  76A,  between  these 
periods,  had  been  applifsd  to  eharitaUe  purposes^  it 
might  have  been  very  important  to  have  charged  it  in 
the  infoimatibn,  and  to  have  brought  that  fiict  before  the 
Court  and  established  it,  for  the  purpose  ci  showing 
•how  this  property  had  been  dealt  with  from  the  bcj^n- 
ning.  I^  between  the  periods  t  have  mentioned,  the 
7<>^  was. applied  by  the  corporation  to  their  own  ose^ 
the  construction  of  this  deed,  by  which  it  is  coo* 
tended  that  no  more  was  meant  by  it  than  that  these 
particular  disbursioos  and  payments  should  be  distri- 
buted to  these  respective  corporations,  would  receive 
consistence  ftom  the  prior  Mjoyment ;  if  that  was  not 
the  nature  of  the  prior  enjoyment,  tliat  fact  mig^t  in 
some  measore  aftbt  the  cdnstnictiOD  of  the  deed«*  I 
mention  these  drtnmstances,  because  I  desire  to  have  it 
understood,  that  any  opinion  given  by  me^  is  not  to  be 
fkf^ied  to  any  question  whatever,  but  that  question, 
and  that  alone^  which  is  now  stated  for  my  dednon^ 
via.  whether,  upon  the  mere  construction  of  this 
deed,  unassisted  by  the  menticm  of  any  one  fiict 
whatever,  either  as  Imving  happened  befbre  or  after 
it  was  executed ;  the  prayer  of  this  infonnatioD,  and 
that  prayer  only,  can  be  granted.  I  do  not  mean  to 
say  that  these  pleadings  are  not  such  that  the  AUom^ 
Oeneral  might  address  other  questions  to  the  Court, 
but  tliqr  have  not  been  addressed  to  it,  and  it  would 
therefore  be  premature  to  give  any  opinion  upon  thenu 


I  have  made  these  pre&tory  remarks^  that  it  may  be 
understood,  whatever  may  be  the  case  upon  this  infenn* 
ation,  should  it  be  amended,  that  in  the  qiinion  I  now 
give,  I  am  governed  simply  by  the  view  I  take  of  wliat 
is  the  construction  of  this  instrument,  and  by  that  alone^ 
because,  supposmg  the  Vice  Chancellor's  judgment  to 
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be  tliat  ID  which  I  concur,  it  would  be  absoliitely  nece»* 
sarjr,  that  some  words,  dioold  be  introduced  into  the 
jadgment;  as  where  there  is  a  demurrer,  it  allows  every 
thing  alleged  that  is  material  to  be  tme^  and  if,  there- 
fore, the  allegations  in  this  bill,  if  taken  to  be  tme^ 
would  make  it  impossible  to  overrule  or  allow  the  demur- 
rer, supposing  the  question  is  to  be  decided  on  the  deed 
alon^  it  should  be  recorded  in  the  judgment  of  the  Court 
iisdf,  that  that  was  the  view  the  Court  had  taken  of  it 
by  the  consent  of  parties,  and  so  I  understand  the  Vice 
Chancellor  to  have  taken  it.  Any  opinion  I  now  g^ve, 
therefore^  is  to  be  understood  to  he  without  prgudice 
to  any  new  or  amended  information  that  the  Attorney* 
General  may  file,  should  he^  upon  looking  into  the  mat- 
ter, tfaink  it  right  to  do  so.  Regard  being  had  to  the 
foot,  that  firom  the  year  1566  down  to  this  time^  the  en- 
joyment of  this  property  has,  as  it  appears  to  m^  been 
as  adverse  as  it  could  be  to  the  prayer  of  this  inform-^ 
ation;  and  regard  being  had  to  the  fact,  that  the  Coventry 
case  occurred  in  1700,  and  that  there  was  a  proceeding 
as  to  this  property  in  1713,  (and  I  should  be  inclined 
to  think,  if  I  were  at  liberty  to  form  a  conjecture^  that 
if  the  proceedings  at  that  time  had  been  carefully  looked 
ifito^  something  might  have  arisen  material  to  be  consi- 
dered in  this  cas^)  the  quetion  is,  whether,  according 
to  the  true  intent  and  meaning  of  this  deed,  the  oorpo* 
ration  of  jBrisfoi  are  trustees  of  the  surplus  rents  and  pro* 
fits,  or  any  and  what  part  of  them,  for  these  corpgrations 


1820. 
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The  principles  of  the  Court  on  this  subject,  as  de* 
dodble  from  the  text  writers  and  authors,  will  take 
no  great  time  to  menticm ;  they  are  not  open  to  much 
controversy,  and  I  think  they  may  be  found  in  Duk^s 
IjBcm  of  Charitable  Uses.  In  chap.  7^  s.  2,  p.  1 12,  it  is 
laid  down,  that  **  if  one  deviseth  the  rent  of  his  land  to 
a  charitable  use,  this  shall  be  taken  largely  for  a  devise 
of  the  rent  then  reserved,  or  afterward  to  be  reserved, 

upon 
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upon  an  inqunved.  Taloe)  ?^  the  emmm  I»Teiiiip«.6».wliich 
are.rtTerred  to  in  iUiistratlon  of.  tbis  doctrine^  and  Gonie 
Qthen  to  be  found  in  thtfiSiiiBe  chapter^.k  ia  mdtcrtal  to 
attend  to;  In  tliat  of  the  InkaUfants  oftilhtm  v.  Wur^ 
r^fn  {a)y  it  is.Iaid  down^  that  if  laud,  of  the  ralne  of  S/L 
per  anaum  be.  given  to.  repair  kigfaway%  and  it  afierwarda 
increases  in  yalue  to.  1 1/.,  the  whole  of  it  m^at  be  applied 
intbesamejiianner.  By  .the  second  resolntioo  in  the  caae 
of  Sutian  Col^idd{b)  it  waa  reeol  ved,  ^  that  if  lands  of  the 
mloeof  a/.  jwranntiR  be  given  to  maintain  a  achooIoMster; 
^^  in  the.deed»  it  is  expre88(^d»  that  the  said  3/«  shall  be 
only  emplaned  to  maintain  that  use^  and  no  other  nie  ia 
egqireaBed  in  the  deed ;  and  afterwards  the  land  increaaeth 
to  a.  greater  .viilue^  all  the  increased  rent  ^haU  be  em- 
ployed ibr.  maintenance  of  thai  charitable  nse^">  and  the 
veasona  assigned  are,  ^  because  k  doth  not  appear  that 
the  donor  had  any  intention  that  the  profits  of  his  hnd 
should  be  employed  to  piny  other  use,  and  at  the  first  he 
gate  80  nnich.aa  the  land  was  worths"  The  next  cases 
9»  those  of.  fi^Mfidnp  and  i^ifai£iYv,.Af«^  Oor^ 

pmraiiat  cf  Morpeth  {c\  Kenmngion  Hastings  (d^  which 
aire  to  the  same  etfed;  and  then  comes  the  VhetfMi 
School  case  {e)f  in  which  lands  of  dw  nlw  of  S52.  by  Che 
year  were  devised  fi^r  the  mainteoance  of  m  preacher,  , 
^oolosaaterf  and  poor  people  and  certain  pteportions, 
aoM^ntii^  together  to  S5/L,  were  given  to  eachw  The 
lands  afterwarda  increased  in  Talue,  and  it  waa^dedded, 
that  the  frhole  revenue  m«st  go  tq  cberitaUe  porpo^fes. 
The  reasons  given  for  {his  decision  are,  <<  for  that  it  ap- 
peareth  liy  the  distribution  of  llie  devisbr,  that  be  in- 
tended that  all  the  profits  of  his  lands  Aall  be  employed 
in  the  diavitable  works  by  himfboiided^  and  left  nothdng 
to  his  bcin  or  casecntors  of  the  pnofilaof  hia  lands^ 
as  they  were  in  vahse  at  hia  death,  and  as  if  the  value  of 
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the  lands  had  decreased,  the  poor  should  have  lost  in 
their  stipends,  so  when  the  rerenue  of  the  hinds  increase^ 
they  shall  gain."  And  then  the  fbllowing  passage  oocars,' 
and,  with  reference  to  many  public  bodies,  it  is  one  of 
great  consequence;  '*  and  the  Lord  Coke  said,  that  this 
resolution  did  concern  all  the  colleges  in  the  uniyersities 
and  elsewhere ;  for  when  the  lands  were  first  given  for 
their  maintenance^  and  that  every  scholar  should  have  a' 
penny  half-pepny  a^ay;  this  was  then  a  competent 
allowanoe  for  a  scholar,  in  respect  of  the  price  of  victuals 
then,  and  yearly  value  of  the  land;  and  now  the  price  of 
victuab  being  increased,  the  first  maintenance  for  scho- 
lars is  not  competent  for  them;  and  as  the  value  of  the 
lands  increase,  so  ought  the  allowance  for  the  scholars 
to  increase.*'  If  the  text  is  to  be  undetstood  thus, 
that  where  property  has  been  given  for  the  foundation 
of  a  eoU^ge^  and  a  distribution  has  been  at'lhe  same  time 
made  of  all  the  rents  to  g^ven  members  of  that  col- 
lege^ there  must  be  an  indrease,  as  the  times  require,  for 
all  those  pfersons :  of  that  there  can  be  no  doubt  1  buf 
unless  I  am  mutaken,  there  are  many  cases  to  be  found 
in  both  the  universities  where  land  has  been  given  of  a 
greater  ^ue  than  the  amount  of  the  charges,  (which 
have  been  for  scholars,  exhibitioners,  and  so  bn,)  upon 
that  land,  and  where  in  point  of  fiict,  the  enjoyment  has 
been  this :  the  charges  have  been  made  good  firom  time  to 
tlme^  and  the  surplus  has  been  taken  by  the  college 
itsdf,  and,  I  believe,  if  this  were  considered  $n  Improper 
application  of  their  fiinds,  it  would  have  the  e&ct  of 
d»turt)ing  the  distribution  of  the  revenues  of  many  of 
tfaecoUeges  in  both  universities.  '■ 
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The  construction  in  these  cases,  I  take  it,  must  be  The  niles' 
dbn^dered  to  go  upon  intention;  and  the  different  ndes'  Shie^consmi^ 
fiimished  by  the  cases  I  have  mentioned,  are  to  be  con-  ^]J.?f^^  ^ 
sidered  as  indicia  of  the  intention. 


Was  it  then  the  in- 
tention 


uses,  are  to  be 
considered 
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1820;       tentian  of  the  donor  that  Brisicl  should  be.  a  trustee, 
bound  from  time  to  tiuie^  not  merely  to  make  the  paj- 
ments  mentioned  in  the  deed  to  these  dUferent  corpor- 
ations, but  liaUe,  de  anno  in  anaum^  to  be  called  upon, 
and  that  from  the  first  year  in  which  it  was  trustee^  to 
apply  the  whole  increased  yahe^  in  proportions  simibr 
ofthe^o^s  ^  ^'^^^^ '"  which  the  property  was  distributed,  accord- 
tattntioQ.        lug  to  its  valu^  in  1566,  or  that  it  was  to  be  entitled, 
after  payment  of  the  chai|^  to  retain  the  surplus  in 
the  way  in  which  several  colleges  retain  it  under  granu 
to  them.    As  frr  as  I  have  read  these  ancient  cases, 
they  state  it  to  depend  upon  the  intention  of  the  donor, 
and  that  one  way  €£  finding  out  that  intention,  is,  to  en- 
quire^ whether  the  whole  of  the  annual  value  of  the  pro- 
perty was,  at  the  time  of  the  foundation  of  the  charity, 
^  distributed  amqngst  the  objects  of  the  charity?  If  it  was, 
they  say,  that  that  circumstance  is  evidence  of  the  donor's 
intention  togivethewholeoftheincreased  valnetothe  same 
TheiottBdnat  gj^^ects.    Whether  that  be  a  rule  of  evidence^  which  good 
.  plet  that  a       and  sound  reasoning  would  have  led  one  to  adopt  origi-^ 
^m  to?^    nally,  I  do  not  trouble  myself  with  inquiring,  but  I  cannot 
chanty  equal     help  feeling  the  force  of  what  Lord  Hardmidte  says  in 
ll!i;L^^^  the  Mometf^General  v.  Johmm  {a\  that  when  the 
^lueof  die     Thetfprd  case  was  decided,  the  doctrine  of  resnlting 
the  incressed    trusts  was  but  little  understood ;  and  if  the  object  of  the 
■^B^a^^   gift  had  not  been  charity,  I  feel  considerable  difficult 
would  lose  if    in  bellying  that  this  doctrine  of  the  Court  would  have 
uea^Jt        Pi*^^^^*    Settled  rules  of  construction,  however,  must 
o«ttht  to  gKB   not  be  disturbed ;  and  this  principle  is  of  so  much  im- 

if  S  inoMied  ^  .       sr  , 

in  ndoe,  portanoe  in  administering  the  justice  of  the  oountiy,  that 
dmbted;  but  according  to  my  notion,  if  there  has  been  not  merdy  a 
lif  ikdfionty  variety  of  cases,  but  even  only  one  ancient  case^  and 
^^o^tnot  there  has  been  practice  and  experience  in^vour  of  it,  it 
tiubed  ought  to  be  adhered  to.    Another  rule  to  be  fiaind  ia 
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these 


CASES  IN  CHANCEttt/ 


Sl» 


tlieie  aacient  ones  1%  that  as  the  charity  wonUi  loae  if  the 
die  fbnd  deetmaed  in  valne^  it  onght  to  guix  in  case  it 
increaied  I  i^mU  have  d<Hibted  whether  that  was  a 
fioond  role  of  cobttroctiony  but  I  take  it  to  he  one  ai 
settled  as  die  other,  and  that  therefore,  k  wonld  not  be 
rigbt  to  disturb  it. 


GKNE&iJL 

Mayor  of 

BSISTOU 


In  appiyiag  the  two  roks  whieh  1  have  ittemimied  td 
the  prssent  esse,  it  will  be  necessary  to  recollect,  that 
the  whole  aonnal  vake  of  the  lands  is  not  exhansted  hy 
the  paymenU  dfaMted  to  be  nade,  and  Aat  the  donor, 
contemplating  and  providing  fior  a  decrease^  directs  that 
a  subsequent  increase^is  not  to  go  entirely  to- those  who 
had  lost  by  the  decrease,  but  that  only  a  conpensatiop 
is  to  hs  made  to  them* 


^  Soneoftfaemostasaterial  cases  whidi  have  liappMed 
since^  (ekoept  the  Cooenify  ease,'  to  whfdi  I  shdl  hav« 
ooeamn  to  advert  more  at  length),  are  to  be  found  in 
AnUftm  In  the  AUofnejf^Qeneral  v*  Mfuon^  (a)  ntt 
mfyihe  value  of  the  ti^es  was  distributed  in  cfasitity, 
faMthe  whole  profits  of  the  tithes  were  given;  fuid  tfliis 
eireumstiBnce  asshniktes  the  case  to  that  of  the  AHornqf'* 
49bimi/  y.  JmMf  {h)  where  the  whole  value  of  the 
property  was  not  distributed ;  but  the  Court  fastened 
npon  a  declaration  in  the  testator's  will,  that  he  meant 
the  lAoie  to  be  given  to  charity,  and  said,  that  where  a 
geneiral  diaritable  purpose  is  expressed,  the  CSourt,  or  the 
crown,  win  find  out  what  charity  shall  take.  &i  the 
abi>ve  case  Lord  HarAmdte  observed,  that  he  did  ndt 
'iiitend  that  aH  the  charitable  uses  should  be  proper- 
liionaOy  augmented.  There  can  be  no  doubt  that  this 
ICoort  has  authority  to  alter,  the  trust  in  the  diitributtdn 
tof  the  increased  revenues,  if  it  thinks  it  expedient  so  to 


(a)  AmU.  190. 

VoL.n. 


H  Show.  p.  C.  SI. 


do* 


ta  dktnfaatiflg 
the  incrssnd 
reati  of  a 
chsritf  estate 
the  Court 
ofChanoenr 
hatantlicMi^ 
tosltcrnot 


\im      ifli    4inMlh»lijto  MMSf  tbMlQMlaecHfed  bifaM 
es«f/a     giii«g  w  AliMrhoilM  <B?  fiw  poor  mm  I  the  duunty 

""^ra"  P"^  of  poor  men  should  be  increased  to  ten>  and  that  five  poinr 
whiditfaeob-  women  shoald  be  added ;  andmyLord&ardvtalewasof 
itoi^^w^  mmt  tiM  it  ought  t«  be  Mb  vim  Ae  wtifiiHlhathe 
^•.^j**^*"*  lnM  Bewfili«9tflnljr  to  wffre««e4t«<4«eataor  tba  diaHltjii 
MnLentTbot  ^t  M  9»lf»  aa  «ltP<«tfi(»  wn  the)*.  It  w  Mt  teporud, 
ftS^  hrt  I  h«W  ipJIiW  it  ftqw  a  MS.  book  i»  lojr  powBiiia^ 
fdrci.  which  hfA^dglMl  tP^  M|i.  ^^txwH  vho  wwi  at  that  tima  an 

flffimnt  imM:titi(««r  iR  thi«  Court. 

He  case  of  the  AUomof-Generfi  t»  ^pfnkf  (•)  ia  W19 
ill  reported.  The  Master  of  the  Rolls,  it  is  stated,  ob- 
f^^  1)1^  (he  muf^  «PRld  ii«t  hftve  h»4  aiqr  1<N» 
l)H4.t^«»t»tfl  iv9i^4  >P«F«aw  in  valwi  bllt  i(  is  akar 
^d  tffiti>tpr  POM  li«vf  kow")  tbat  Umsp  wwld  ba 
m  '^Pn^^mik  .<MW^  h«  aTfl«  life  anqiii»i«.oat  of  ^ 
?^i9h,  of  pqwrw^  wonld  in  timp  faU  in..  Hfh  .hoiminiv 
1^^  th^lt  ^  intfotiw  i*f  tha  tntiiBt  fraiu  to  divaaa 
of  th^a^ol^  ^i#  |e  9hari^(  «>dt  if  thtt  wan  A»  «h^ 
it  Ip  f)  %  ir^hi,  There  id  wpthfor  «Ma  <A)  tpwvdi  tlia 
fp4  ^^fs^jb^f  vl^  procftadv  w  ^  pw«wle  ^rap^ 
sijiijbed,  an^  fyiithoj!iffiii  ur  to  rv>  tbrt  if  a  tffta^  cww  all 
hjs  Uuiit^p  tP  ^hfjritah)^  uwf^  vi4  ikm  wmtipw  imn^  h«i 
9«(:  m  ipapj  af  ^  «|ha«st  Uie  wh^l^  v^m  pf  th«  \vtfi$ 
y«tthff gift  WJyUcarr;  all  the «9Ptowidp|i!o^tfc  in  ptwK 
qf  fipplication,  ti^  chafitabh}  pwpdKif,    Th?  one  of  the 

(J)  Attonfy.Gener(dy,  Serrick,  Jmbl.  7H. 
(e)  «  Fit*.  Jwi.  I.  fli  C.  4.  Sro.  C.  C.  105. 

not 


Gonmii^iMr  ^0  goet  upon  diia,  tint  ths  fi»t  (i«ed   ^^J^^ 
having  dflroted  Uie  whole  to  diaiitofak  puvpoip^  and   ^^jHMf! 
the  fle^oad  rateiviiig  certain  poven   to  ihf  aadiM    l|U|^gf 
of  the  dunty^  whifii  enafaled  him  to  limit  the  ap.     m¥Sflk 
jiktidom  of  the  seats  to  ehaiitabie  pocpotes  to  I9S^;  ae 
aoM  aa  that  pn^inon,  and  the  olfBCta  off  Uf  eeased  to 
have  efteet,  the  Inexeaie^  M^ti  must  go  qoseadlng  to  Aifi 
flmt  imtrnfoenf ;  aad  that  it  having  givtn  die  whale  tei 
the  school,  and  other  pions  and  efaaiitahje  purposes^  Ae 
Court  must  so  apply  it. 

ThancK^  si^teili)  cast  « that  of  the  jMm^bfiey^ 
r^  fp  M^  md  P&sP^f^iitm  pfOmmiqf  (0)1  it  dMi  not 
^Hi^tf  to  mB  t^nt  th0  rtttemeat  in  anjf  of  the  veportf  ia 
ssmetlv  eonfisnBaUe  to  the  case  which  must  have  fa^w 
UMl^r  9pi|^€satio«9  wbeat  yoo  loo]^  to  the  dead  itad^ 
^tkih  a  oqqr  of  whkh  I  b»ve  heeu  &niji|iM|^  by  Ihf  |fe0? 
^i|H)t  Taifori' ^Mi^mBauiri  9iid  t^  irtiieh  I  lAaU  p^ 
s«ipr,  H9»l4]«Alhip  Aea  laad  the  Mpeat  ftfdmcaM 
Aim  /^^mi0i»  »nd  on  eopsiag  to  that  part  of  the  fodgip 
tmm  in  wlwh  it  is  stuted  that  a  duuitjr  is  not  hafifed  bj 
hmslil  Rf  tffiif^  pipfM^siidAd  ««  feUmpa  Tbif  tMale  of 
Ifpilpitwpa  pn^iiA^iiidtir  Aim  wt  apply;  bet  hmglli  of 
t»gM  (l)Am9#^  jt  i9<^ li(s «dmtt(9d  that  tboiiiaiilii  ia 

tJiMiiirtriMEiiWt?    I»i^*BC9rdingtj^t}ie|»ril«tianw^ 

JWMQ^  WW^  k^  ^taiflgi  foe  l^ani  ^im  IW^  M^  barredbytha 

•fw^i  o*  f"^  Vfrf  JrvwlJ^F  •Hw  Wewi'fP'fifr  **wiM  a  Hpsasw  ^i|]ri^^^^i#^afL 

"i»r  ?**r*  »1^^|[W»  ^  Wfff"^  ^v  WnH  W  WW*  w# fe  ff f JKI ■WKw  ai#i*  WP  i^  lODff  uioo  is 

th^^t«^af;^rypf«Ni«iWim)4t|MldlMttbat  inoonitniing 

an  inttmiiMnt 
M  s  Wtn.  WT.  AC*  J>w.  P.  C.  »S9.  vol.  Til.  Tom.  Bdt  S95.  under  vluch 
0^teilAWi«  ^        :        f   itdaint. 
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AnolNBT* 

Mayor  of 

BlISTOL. 


that  case  was  determined  about  the  year  1700;  and,  if 
it  was  understood  to  affiird  a  rule  which  was  applicable 
to  the  present  or  similar  cases,  it  is  difficult  to  suppose 
thai  the  persons  interested  in  thefSm^  charity  could 
be  ignorant  of  it,  as  some  of  the  corporations  and  parties 
to  that  suit  were  the  same  persons  as  are  interested  in 
the  distribution  of  the  Bristol  fond;  and,  in  fact,  it  does 
appear  to  have  provoked  inquiry,  for,  in  niSf  a  suit  was 
instituted  for  the  same  purpose  as  the  present^  but  which 
has  sever  been  prosecuted  since* 

It  has  been  attempted  to  account  for  tliis  by  surest" 
ing^  that  the  surplus  rents  at  that  time  might  have  been 
so  inccmsiderable^  as  not  to  have  made  it  worth  while 
to  prosecute  it ;  but  however  that  may  have  been,  these 
circumstances  led  me  to  make  the  observations  which 
I  have  before  made^  and  to  state  distinctly  the  grounds 
of  my.present  judgment.  I  think  I  am  bound  to  consi« 
der,  that,  in  the  Coventry  case^  the  property  was  bought 
with  the  monqr  of  Sit  Thomas  White^  and,  in  truth,  it  is 
so  stated  in  one  of  the  xeports,  and  in  the  deed  itselC 
The  copy  which  I  before  mentioned  bears  date  in  1551, 
and  states  that'the  purchase  was  made  by  the  city  of  Cb- 
ventry^  and  that  what  was  so  purchased  was  of  the  dear 
yearly  value  or  rent  (considering  value  as  rent^  and  rent 
as  value)  of  602.  \Qs»  or  thereabouts ;  and,  after  mention- 
ing that  White  was  minded  to  relieve  and  prefer  the  com* 
monweaith  of  the  city  of  Qroentry^  tlien  in  great  ruin 
and  decay,  (certainly  not  stating,  ad  in  the  Bristol  deed, 
that  it  was  for  the  commodity  of  the  other  cities),  it  states 
that  he  of  his  goodness  has  given  the  sum  of  14002.;  so 
.  that  the  deed  expresses  the  purchas&-money  to  have  been 
wholly  supplied  by  him ;  and  not  only  that,  but  it  states^ 
that  the  thing  purchased  with  the  1400^  was  of  the  dear 
yearly  rent  and  value  of  60/.  lOs.^  an^  that  is  the  sum 
which  in  different  proporticmB^  was  distributed  amongst 

the 
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the  difl^ent  objects  of  the  chantjr.   Witb  respect  to  flie     ^  IMO.^ 
form  of  the  deed,  which  is  by  way  of  covenant,  I  take  itf    AnoaNiT* 
that  m  deeds  of  that  date,  a  covenant,  in  cases  of  this      Obmzbal 
kind,  may  be  looked  upon  as  a  declaration  of  trust;  bnt     MatosoT 
there  is  no  passage  in  this  deed,  under  which  it  could  be      Bwsxotf 
held,  that  the  corporatibn  of  Caoenhy  was  to  pay  any  of 
these  sums  except  out  of  the  rents,  and  save  only  in  case 
of  waful  de&ult  There  would  be  no  wilful  de&ult  if  the 
lands  fell  in  value^  and  non-payment  would  not  be  a 
breach  of  the  covenant,  if  they  were  obliged  to  incur 
great  expense  in  recovering  the  rents.    Many  drcum^    . 
stances,  however,  might  happen,  which  would  amount  to 
wiifiil  default,  and,  being  trustees,  they  must  be  answerable 
for  it  whether  expressed  in  the  instrument  or  not    But 
these  engagements,  as  I  read  this  instrument,  are  en-* 
gagements  to  pay  out  of  the  rents  and  profits,  they  being 
eatimated  at  the  dear  yearly  value  there  mentioned;  and 
that  clear  yearly  value,  at  the  tim^  being  distributed 
amongst  objects  which  exhausted  the  whole  of  it    It 
therefore  falls  iidthin  the  principle  of  the  former  cases ; 
there  is  evidence  of  that  intention  which  they  have  deter- 
mined  to  be  sufficient  to  carxy  the  increased  rents  to 
charity.     Bnt  no  one  can  read  the  judgment  of  Lord 
HoUj  without  seeing  in  it  proofs  of  the  great  knowledge 
of  law  which  distinguished  that  illustrious  man,  nor  with- 
out satisfying  himself,  that  if  these  older  cases  had  npt 
existed,  such  a  principle  would  not  have  been  introduced* 
In  the  opinion  which  I  give  upon  the  Caoentry  case,  I 
found  myself  upon  the  deed  itself,  and  that  doed,  I  ap- 
prehend, amounts  to  an  acknowledgment  that  the  money 
was  wholly  supplied  by  Sir  Thomas  White^  and  that  the 
clear  yearly  value  of  the  property  was  exactly  the  sum, 
which  was  distributed  in  difierent  proportions  among  the 
objects  of  the  charity.    If  the  corporation  thought  pro* 
per  to  sign  the  instrument  containing  these  admissions, 
they  must  be  bound ;  but,  upon  the  construction  of  that 
YS  instrument 


WanM£ 


ifglsnm^  afemy  it  appaari  to  vie  the  House  of  |^ok#I 
vfpw  perfectly  right  in  it9  4edek>n4 

Ttie  aoctrme  in  the  Caoentry  case  was  shortly  afterr 
wards  attempted,  to  i>e  applied  to  tnis  case^  and  ah  in^rm- 
^lon  was  filea  for  tbat  purpose.  It  nowever  wfw  not 
foUbwed  dp,  and  ttie  present  information  has  been  filed^ 
and  prays  a  diSerent  distribution  from  t}iat  wtiich  )ias 
liitherjto  ootainea,  oJTmore  or  less  of  tkis  surplus  beyond 
the  104/.  I  say  more  o^  less^  because^  witL  respect  to 
tne  oi^erenc^  netween  l64/.  and  1201,  and  more,  no  use 
IS  exprested  m  this  instrum^ht,  and  tne  dinereiice  might 
liave  Deen  more  than  IGL  ;  ibl*,  if  tn6  corporation  otMrtS" 
tcfl  was  bound  ib  lat  out  2000/.,  as  the  vice  Cbancellor 
thought,  and  as  t  uiink  tbey  were,  it  Would  either  nave 
produced  iiCU  (tbey  were  bound  to  get  tbat,)  or  it 
^buld  bay^  prodiiced  that  aiid  more,  ih  tbe  langua^^  8f 
inis  qeedt  N^pw,  whep  we  lire  cbhsidering  what  is  the 
elfect  of  wdf  4s  in  6ne  pari  ot  a  deed,  tod  ^hen  we  are 
stating  ibal  wej  can  appiy  to  no  btber  iiste  thaB  tbose 
expressed  in  ttie  deed,  I  ask  where  Uierc  is  any  nse  ex- 
pressed ill  tbe  deed  wilb  respect  tq  the  tBL  surpluik  or 
where  there  is  aiiy  lise,  if  tbe  purchase  sbbitld  piroduoe 
more  thaii  i^6l.per  dnnumf  expressed  as  to  tbe  difierence 
between  \6it  Urid  that  siiih.  Hiefb  is  q6  such  ute^  iii-* 
ieni  or  pfarpose^  aiid  the  question  is,  whether  tbese  fi|ene- 
ral  wbbds,  whicb  have  been  so  strongly  alldded  to^  oo^  or 
do  faot,  sbiit  oUt  the  faii*  efiect,  ihibfeiic^  and  iDobclusicm 
to  b^  df&Wh  frbiii  all  tb^  otbeir  |)arts  of  the  deed,  takii^ 
tbewholdtag^th^r? 

Sir  Thmuas  WhUe  ought  to  be  considered  as  a  pmt^ 
tp  the  deed,  for  though  not  named  as  one^  he  axecutod 
it.  The  deed  ineotion^  as  fiir  as  I  have  read,  that  Ats- 
tcl  bad  received  80002,  of  Sir  Thomas  WkUe  (wbetbcr 
tJ^efact  vasfio  pr  not^it  must  be  ukea  to  have  bwi  se^) 

for 
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fb€,^^  pvrffote  of  a(yj(jfiiig  it  Sir  the  b«»B^  w»i  wdfim       l«Mi 
of  the  city  oX Bristol^  and  upon  the  usesi  Ice  ibereimfteis^   AxToiiw^ 
meDtioned ;  and  this  deed,  whld\  was  executed  in  the   ^isHJuiAa* 
8th  of  Elkabeth^  1 5665  mentions,  that  of  that  eum^  thq^     MAyoa  ef 
had  laid  ppt,  in  the  34th  of  Henry  YUI^  eo  much  as     Tkimu 
had  purchased  l^nd  of  the  dear  yearly  valaeof  76/«s 
but  neith^f  this  deed^  nor  aijy  charge  ipi  the  inlbrni* 
kion,  infora^  me  hpw  that  76/,  had  beei^  applied  betivee^ 
Uie  d5th  of  Hemy  VIII.  and  the  8th  of  JEUTiabea^ 
wlieCh^rj  during  this  period^  JBri^pl  had  takm  aU  tkoefi 
rtets  to  its  eiyn.  o^  or  whether  ^  or  any  of  them  faa4 
i>een  applied  to  any  other  uses,  does  not  at  all  appe^>  .} 
mention  it  for  this  reason,  the  corporation  of  Bristol^  in 
the  8th  of  Mizabetki  are  in  possession  of  i(n  isstate  pf  the 
yearly  talne  of  76/.,  purchased,  as  this  deed  must  \^ 
laired  to  express  oil  all  sideis,  ^ith  money  which  was  part 
olf  the  money  advanced  by  Wkite:  beiD^r  \^  possession  of. 
that  property^  In  what  manner  it  was  enjoyed  might  be 
a  very  mat^ial  circumstance  to  learn  and  to  know  in  an 
Information  cas^  because  if  for  instance,  in  the  S4th  pF 
ttenrif  Vttl.,   WUte  Ud  advaiiced  the  wiiole  2000/,^ 
and  hi  that  year  it  bad  been  laid  out  in  the  purchase  df 
lands  of  the  value  of  \9fyl.  a-year  and  morei  instead  of 
76^.  Only;  and  if,  between  that  time  and  the  8th  ,of 
^Uzijbtthy  thfey  liad  had  the  ownership,  and  the  benefi- 
cial ownersliip  too,  you  must  consider  what  Is  to  be  tlie 
effix^  of  a  deed  when  they  were  declaring  a  trust  of  pro- 
pertyy  wliich  they  had  enjojTed  prior  to  that  pedaration 
of  trust,  and  what  19  to  be  the  edect  of  an  instrument 
contauiing  these  words^  ^^  uses  altermentioned^'*  and  no 
other,  where  you  bre  obliged  to  admit,  t^at  part  of 
the  surplus  beyond  the  104/.  is  to  be  applied  to  uses'  not 
decbured  at  all.    It  would  be  mlttferial  to  consider  what 
is  to  be  the  efiect  of  a  declaration  of  trust,  made  by  per- 
sons in  the  actual  possession  ol  property  to  which  th^ 
Y  4  declaration 
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ISSO;  *  dedaradon  of  trust  appUes,  as  oapaUe^  at  not  ci|MMe^ 
of  being  contradistinguished  from  a  declaration  of  traac^ 
madebya  person  whoisreoeivingtbeestate  under  the  gcnnt 
and  gift  of  another  at  the  time  he  makes  the  dedaratioD  of 
trust  In  the  one  case^  the  property  being  in  the  indiTi* 
dual  at  the  time^  the  uses  to  which  it  is  to  be  applied  must 
be  regulated  in  some  measure  by  thatfact ;  and  in  the  otber, 
(being  a  case  where^  putting  dianQr  out  of  the  question, 
it  is  taken  by  grant  at  the  time^  and  the  use  does  not  ccnn- 
prdioid  the  whole  beneficial  interest,)  he  who  is  takin|^ 
could  not  take  what  Ae  otb^  wopld  retain  in  (h?  case  I 
before  put 

The  deed  then  goes  on  to  state^  that  the  mayor  and 
tx>rporation  of  BrisM^  within  the  space  of  four  yean^ 
were  to  purchase  lands^  whidi,  together  with  those  por- 
chasedy  were  to  amount  to  the  dear  yearly  vahie  of  12011 
and  mor^  over  and  above  all  yearly  charges  and  re- 
prizes, to  be  applied  to  the  uses  aftermentioned  (I  appre- 
hend uses  here  merdy  mean  the  same  as  intents  and 
^urpo8e%)  and  that  the  rents  of  both  are  to  be  employed 
In  manner  therein  spedfied;  and  then  follow  these 
words,  *^  and  to  no  other  uses,  intents,  or  porposes,** 
]3ut  though  these  words  are  here  inserted,  the  question 
upon  the  whole  deed  will  be,  what  you  are  to  do,  or 
what  was  the  intention  of  the  author  of  this  deed  to  do^ 
with  rents  and  profits  not  given  to  the  uses  after-men* 
tioned?  Now  to  get  at  that  question,  see  what  they  are 
Ito  do ;  they  have  four  years  to  purchase  land ;  a  particu* 
lar  distribution  is  directed  during  eight  years ;  a  particu- 
lar payment  is  directed  in  the  ninth  year ;  I  doubt  whe- 
ther there  is  to  be  any  payment  at  all  in  the  tenth  year ; 
and  then  when  you  come  to  look  at  all  the  clauses  follow- 
ing the  enumeration  of  the  different  dties  mentioned  in 
tb^  dee<i^  and  to  consider  thdr  eflect,  the  question  i^ 

whether 
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whether  it  is  not  the  fidr  coDstruction  of  this  deed  to  say, 
thaty  idthoQgfa  yott  ought  to  be  beat  out  of  the  construc- 
tion which  arises  out  of  those  plain  words,  to  no  other  use^ 
yet,  if  you  find,  from  the  whole  frame  of  the  instrument, 
jou  cannot  give  that  efiect  to  them  which  they  might 
have  in  other  cases,  it  becomes  a  question  of  intention, 
virhich  you  must  collect  from  the  whole  deed  |  and,  if  the 
intention  is,  that  they  should  not  have  that  large  e£fect 
now  contended  for,  is  it  not  the  true  rule  of  construction 
|o  give  them  the  etbct  which  they  ought  to  have  by  cop* 
fodering  all  the  piurts  of  this  deed  taken  together? 

At  this  time^  that  is,  when  the  first  payment  of 
1002.  was  to  be  made,  lands  were  purchased  producing 
JGLper  annum^  and  no  more ;  that  being  the  case,  there 
9xe  four  years,  within  which  they  are  to  make  up  the 
purchase  to  120/^  and  more;  four  years'  time  is  given, 
during  which,  however,  they  are  to  pay  to  these  young 
men  100/.  prr  annum.  Now,  if  you  are  to  consider,  in  a 
court  of  equity,  that  the  ISO/,  per  annum^  and  more,  had 
been  bought  immediately  after  the  execution  of  this 
deed,  and  the  question  had  arisen,  not  in  the  year  182Q, 
hut  in  the  year  1567,  what  was  to  be  done  with  that  2Q^ 
tdtra  the  100/.  which  was  to  be  thus  paid,  or  with  the  ex- 
cess, if  it  was  more  than  120/.,  as  in  all  probability  would 
be  the  case,  if  you  could  take  notice  of  what  passed  |n 
the  former  suit,  the  question  would  have  been  the  same 
in  1567  as  in  1820*  You  cannot  look  at  this  deed,  and 
say,  Scorn  any  expression  in  it,  what  is  to  become  of  this 
sum,  if  you  look  to  no  other  use,  intent  and  pur- 
pose than  what  is  there  expressed;  there  is  none 
expressed  with  respect  to  that  20/.  In  the  whole 
of  the  argument  on  the  other  side^  you  are  driven 
fx>  admit  this;  and,  in  any  way  of  putting  it,  it  can 
only  be  contended,  that  the  corporation  of  Bristol 
ttfin  to  be  trustees  in  this  sense^  that  they  wereto  retain 

16/, 
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16A  fof  rqNury  and  obargesi  and  to  distribate  the  other 
AMdiMi  ^^^'  ^^^  observation  pn  that  is,  that  duriog  eight 
'OH^iiil  year^  it  was  not  104/.  that  was  to  be  distributed;  ano- 
HAfoEof  ^^  ^^  ^^^^  during  the  time  tbat  Brisioi  is  to  take  any 
Btti6)U  thinj^  theire  is  nothing  about  104/.  Then  it  is  sftid  they 
are  to  take  16/.  for  repairs;  and,  in  the  latter  cas^  It 
Is  not  unfit  that  they  should  have  i/.,  like  the  other  cor- 
pQcation&  for  ^heir  pains,  ^ut  that  argument  fails  again, 
oecause,  if  that  is  the  sum  which  is  to  pay  the  other  coi^ 
poratipns  for  their  pains  and  trouble  of  distributioa 
amongst  their  oWtk  bodies,  we  are  to  remember,  tliat 
Bristothas  ti1>uble  with  respect  to  all  these  oorpbfations ; 
and  if  4/.  is  a  proper  remuneration  for  what  is  don^  by 
'i^ar^  or  Cdnierhwrtfj  it  cannpt  be  a  proper  one  for  ^feru- 
iotj  which  is  to  be  at  much  more  pains  and  trouble,  be- 
sides bebg  subject  to  pains  iind  penaltielu  llien,  at  the 
eiid  of  eight  years,  they  are  to  find  a  fund  to  th6  amount 
of  f!00/»,  for  the  purchase  of  com,  to  be  afterwards  sold ; 
llhd  k  woiiid  seeiil,  according  td  the  exptelsioii^  that  (he 
ntfkth  yeaif  only  was  giten  iheni  iot  tliat  pur^)Ose»  It  may, 
hoWdvef,  1  think,  be  argued,  that  it  was  to  be  iupph*ed  to 
the  fainih  and  tenth  year,  or  tiiat  it  might  be  divided  be- 
tW^  dldni;  biit  thefa,  in  point  of  Construction,  it  Hiittt 
b^  fMoU^et^,  that,  id  the  fiM  teft  y^rs,  tbey  Mfe  not 
to  dbtflbiite  104/.,  afid  tha^  with  respect  to  the  fkHi  fofir 
jf^rs,  too/,  watf  to  be  p&id,  although  120/.  a-yi^  had 
not  b^en  tb^  purchased. 

The  a^t  p&rt  of  this  tnstmment  i«  thftt  whfdrdetote 
A  ftiifti  of  104/.  to  Ttorhj  and  the  other  eitkfs  and  towns 
a(Ur-menttoned;  afid  hete  it  certainly  eitpresse^  that  it 
li  to  b6  paid  out  of  the  rent^  issues,  atid  profits.  With 
respect  to  alihost  every  one  of  the  other  cofporattonii  it 
Is  not  e3t(n*e«sed  that  it  is  to  be  out  of  the  tents,  issues, 
Mid  profiut  but  I  thifik  that  the  passage  at  first  might, 
(ititg^t  to  an  observation  which  has  been  inade  tipon 

the 


ibfi  ^fvimqapnt^  e^y^nm^  whii^  dq^  not  mention  renli^       X^ 
to  be  ooiuideEed  as  governing  the  pafrments  afterwards  to    2«Ii4^ 
be  ipad^  »Bd  as  settling  the  fund  out  of  which  they  are  to      (hSlfStl^ 
pome  f  and  I  will  take  it  so.  Then  come  the  differe&t  cor-     ^^^^^  ^ 
poradons  m  roUtion,  until  yoa  come  back  to  ^ristoi^  an4      VkUft^ 
thore  Ibe  4^  is  merg^  in  the  surplasf  as  well  as  the  l6/. 
la  this  daose  relating  ^  Bristol,  I  observe  the  wor4 
assigns  is  ^s^.   I  think  with  Mr.  JV^h^relk  that  it  wouU 
Im  too  nnch  to  say  it  Aeapt  assig^^es  of  the  propert^^ 

The  nevt  clause  is  that  which  begins  the  rotation 
l|gajn»  and  tbm  follows  this  clause  which  I  think  Is 
rerf  ma^rial^  and^  if  I  anx  mistaken  Ih  m^  juoffment,  it 
ia  ^  it  sboald  bp  known  that  I  think  it  materiaL  t)pon 
f^ompaiing  thia  de^  with  the  clauses  in  the  tch^fAnf 
deed,  1  find  thfl^t  the'  latter  cpjtitains  only  the  com* 
mon  indemnity-clause^  whidi  every  conveyancer  puis 
jlitQ  tb^s^  d^^  •  The  clause  I  have  alluded  to  iSi 
that  which  rel^^  to  the  penaHy ;  \^  the  lanJ  was  to 
be  worth  IKO/.  a-year  only,  it  is«  little  difficult  to  see 
Jbow  tbp  corporation,  ih  some  instances,  coul j  find  so 
nnch  inon^ ;  if,  on  the  other  handf,  the  land  was  to  be 
their  owny  with  tbe  improvements  updn  it,  there  would 
liot  be  any  reason  why  th^  should  not  forfeit  at  least  to 
the  extent  of  the  increased  Value,  fiut  the  more  materiil 
observation  is  this,  that  these  fines  are  to  he  paid  not  to 
lb<s  persons  who  receive  the  104/.,  but  to  St  Johh^%  College 
and  the  college  are  to  hand  over  the  ioil^  and  to  take 
the  residue  of  the  fines  for  their  own  use  and  l)enel6t  tt 
is  very  siagular,  if  it  was  at  all  in  ih6  cont^mf^tion  5f 
the  authcNr  of  this  gift  (wh6  does  not  euaiist  idl  the 
ISO/,  or  more  at  the  time  he  makes  it,)  that  the  increase 
revenue  was  to  go  to  the  charities,  that  he  should  huVe 
gone  on  to  say,  you  shall  pay  these  dilts  to  SK.  ^okWfi 
College;  so  that,  although  the  estate  product  Ihdi^  tfafin 
150^9  this  sum  only  is  to  be  paid  to  St«  Jolffh ;  Ahd  the 
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other  cities  and  towns,  instead  of  taking  an  increase^ 
must  be  content  with  receiving  the  104/.,  the  college  re- 
taining the  difference  between  that  sum  and  150/.  This 
can  hardly  be  contended ;  but  you  must  either  go  that 
length,  or  say  that  the  true  intent  and  meaning  of  the 
deed  was,  that  if  the  sum  to  be  paid  to  Yort  or  Canter' 
huty  was  200/.,  (which  by  the  increase  of  the  rents  might 
be  the  case,)  and  there  was  a  default  in  payment,  St. 
John^s  was  to  hand  over  -^he  whole  to  thdm,  but  would 
be  entitled^  if  it  was  only  1202.,  1302.,  140/.,  or  1502. 
a-year,  to  retain  all  above  104/. ;  and  if  a  proportionable 
increase  is  to  be  provided  for  by  the  Court,  you  must 
somehow  or  other  get  at  the  means  of  giving  St.  John's 
a  proportion  of  that  increase,  regard  being  had  to  what 
York  and  Canterbwy  took  under  this  de^,  and  what 
they  would  take  by  virtue  of  that  increase. 


Another  very  material  clause  is  that  of  indem- 
nity; and  although  this  deed  does  furnish  the  argu« 
mept  which  has  been  so  strongly  pressed,  as  arising 
out  of  the  covenants,  which  it  is  said  are  to  pay  out 
of  the  rents  only,  and  although  it  must  be  admitted, 
if  there  was  no  clause  of  this  nature,  the  cor- 
poration would  have  a  right  to  be  indemnified  in 
the  same  manner  as  all  other  trustees;  yet  the  ques- 
tion here  is,  regard  being  had  to  the  fact,  that  the  estate 
is  stated  by  the  author  of  this  deed  to  be  Worth  120/. 
and  more,  when  not  more  than  104/.  is  to  be  distributed  | 
and  regard  being  had  to  the  clause  in  which  it  is  spe« 
cially  provided  for  what  species  of  loss  they  shall  be  in- 
demnified, whether  it  was  not  meant  that  it  was  that 
species  of  loss,  and  that  only,  that  they  should  be  able 
to  states  as  a  ground  for  not  making  tl)e  specified  pay- 
ments; or,  in  other  words,  whether  it  was  not  considered 
and  agreed,  that  they  would  have  revenue  enough,  — 
mtS)  issues^  and  profits  enough,  — to  make  the  pay- 
ments; 
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ments;  and  whether  it  was  not  at  the  time  agreed^  thatit 
should  be  understpod,  that  they  would  have  enough,  un- 
less deprived  of  some  of  the  rents  in  consequence  of  the 
events  mentioned  in  this  special  clause,  and  that  they 
were  not  to  be  indemniped  against  insolvency  of  tenants, 
or  low  rents,  or  the  expences  &f  recovering  them,  or 
other  events  not  expressed  in  the  deed,  which  from  the 
beginning  says  nothing  about  the  16/.  going  for  repairs* 
The  clause  in  question  says,  that  if  the  estates  should  be 
notoriously  decayed  by  any  sudden  misfortune,  by  reason 
of  fire  or  other  like  occasion,  that  then,  and  from'  such 
time  oisuch  decay,  &c.  the  payments  should  cease,  &c. ; 
and  then  comes  the  clause  which  says,  that  when  the 
rents  again  increase,  the ,  deficiency  arising  from  that 
particular  species  of  decay  is,' when  the  rents  admit  of 
it,  to  be  made  good.      Then   you   see  they  are  not 
treated  as  trustees  to  all  intents  and  purposes,  and  they 
have  not,  as  it  appears  to  me,  a  right  to  claim  all  such 
Allowances  as  general  trustees  would  have  a  right  to 
claim ;  and  this  clause  furnishes  an  observation  upon 
one  of  those  indicia  of  intention  which  is  alluded  to  in 
all  the  cases,  namely,  that  the  testator  must  mean,  that 
those  who  lose  by  the  fall  shalj  gain  by  the  rise,  because 
here  they  are  not  to  bear  the  losses  unless  they  arise 
from  these  particular  causes,  and  if  a  deficiency  does' 
arise  from  them,  they  are  not  to  have  all  the  future 
rents,  but  the  charge  only  is  to  be  made  good ;  it  is  the 
most  difficult  thing  in  the  world,  when  considering  this 
clause^  to  suppose,  that  if  the  rents  amounted  only  to 
120^,  only  104/.  was  to  be  made  good,  but  that,  if  they 
exceeded  that  sum,  the  increased  rents,  whatever  might  be 
their  amount,  were  to  be  divided  in  the  proportions  of 
104/.  to  120;. 
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Then  the  question  Com^  to  this  at  last^  taking 

the 


OASia  til  OHAiranHr. 

)t«0.^     tiM  «piiiie  i/tei  tDgAm,  mmmg  Omt  k  m  m  i^m  k^ 

wiiicli  ^m  vtioB  at  the  ttme  «•$  mtm  than  vas  ihm 
tNbated  at  tjpe  tirae,  and  in  which  (he  incraaaa  apd  dfti 
Of aase  m  ^ttbe  is  nguliUed  by  a  ^eaial  prnviuoiit  aad 
raeaUactitig  that  thaie  ia  no^  one  tiiigla  caie^-9-rat  laaat 
I  h^vaaot  baan  able  to  fiad  oqa^— r  vhape  the  doetrios 
to  be  faonii  in  t}i^  liel^ri  case  hap  been  affriiedy  «■« 
oept  where  t^e  vflue^  ov  what  va^  Mpratea(od  ii^  he  {)» 
iralue  at  the  tame,  has  been  diitributed  i|t  the  ttne^  and 
veaoUecliBgy  that  Mris^  mm  ^  material  and  pwninont 
el^t  of  the  hojintjr  of  tfiq  antbor  of  this  gift,  U  thia  not 
•  ease  wUch  fiiUa  vitbi^  t)ie  range  ^f  thoie  eaaea  in 
which  pioperty  given  to  a  MOfffonte  bedy^  14  giwn  to  ifc 
ndyeot  only  U>  the  chaigei  tpposed,  end  not  a^  •  QWP 
trustee  entitled  to  no  ot)ier  benefit  then  what  la  nur 
prassljr  gifen  to  it  in  distribntion,  tod  entitled  to  all  th« 
i^demnitiei  ^  fniataofl,  tcj^o  thoee  oapioMed  and  pninlr 
ed  out  in  the  filauaein  which  they  em  given?  Upnn  tbi 
best  j^dg^lent  I  can  form,  end  laying  em  of  view  mmtf 
thmg  but  tbe  question,  whether  tbi«deed  appnpprjetM 
the  surplus  rents  to  these  ebarities,  I  em  nf  c^inion,  that 
tfa^r  qinnot,  under  tbe  /iffiset  of  tbi«  immnmi  mamly* 
eall  foe  a  distribuMoO  of  tbe  surphis.    My  judgmefH 
may  he  set  right  ehewbene^  or  the  case  may  be  f^k^t^i 
bui>  thf^t  is  my  opinion  npqn  the  ef&et  of  this  d««l,  and 
tbe  eanseqn^m^e  i«,  that  by  polling  aoqm  veeill  w%i^ 
into  tbe  Qvd^s  it  doey  appear  to  me^  this  demqiW 
ou^t  to  be  allowed* 


An^  the  laid  demwrp^r  fpmmg  m  ik^  9^ik  d»jr  ii4sfit9 
tbe  18th  ^  dtys  qfWmmber,  to  \ie  Jiearil  W9T^  fajf 
Lordship,  on  the  said  petition  of  appeal  pnip^l^  igr 
the  mayor,  burgesses,  and  commonalty  of  the  said  city  of 

plaining 
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plaining  of  the  said  order  of  his  Honour  the  Vioo  Chan-  I'MM. 
<^or,  bearing  date  the  llth  day  of  November  1819,  ^  ^^  i\* 
whereby  the  sttd  demmrer  was  OTerraled:  the  indenture  Oism^t^i. 
of  t^e  l6t  day  oijubf  1566,  in  the  informatic^i  f^id  biUy  MAVda  of 
and  in  the  |[)etitipn  of  appeal  in  part  recited,  was^  by  Bei^to^ 
consent  of  counsel  Qn  both  sides^  read  at  len^  to  the 
Court,  and  it  was  agreed  between  the  counsel  on  both 
sides,  that  the  demurrer  should  be  argued,  and  deter- 
mined uppn  the  true  construction  of  the  said  ind^ture^ 
without  regard  to  any  allegations  in  the  iiiformatipn  and 
bill  contained  (if  any  such  there  be,)  whereby  the  ques- 
tion, whether  the  depiurrpr  ought  or  ought  not  to  \ie 
allowed,  could  or  might  be  varied  or  a&cted,  and  with 
r^rd  only  to  the  particul^  relief  prayed,  and,  there&- 
fori^  after  hearing,  &c.  his  Lordship  doth  dedare^  that 
according  to  the  true  construction  of  the  said  indenture^ 
the  Plaintifis,  and  the  other  corporations  and  towns 
therein  named,  are  not  entitled  to  the  increased  rents 
and  profits  of  the  trust  estate  in  the  information  and  bill 
mentioned,  or  any  parts,  shares,  or  proportions  tbiE^re- 
o^  or  to  any  interest  in  the  rents  and  proQts  of 
&e  said  estates,  over  and  above  the  specific  sums 
of  money  which,  by  the  said  indenture,  the  mayor, 
burgesses,  and  commonalty  of  the  city  of  Bristol  cove* 
nanted  to  pay  to  such  corporations  and  towns  respec- 
tively and  in  succession,  and  his  Lordship  doth,  there^ 
fore,  reverse  the  order  of  the  llth  day  of  Naoember 
1819,  and  doth  order,  that  the  said  demurrer  be  al- 
lowed* 

Reg.  Lib.  A.  1820.  foL  449. 
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ini^&     JOHANNA  BARE  otQilcuUahAng,  in  January  l7Bdf 

to  the  crewn,  about  to  intermarry  with  Thomas  Lee^  by  indentures 

an^^te'to      of  lease  and  release  of  the  16th  and  16th.of  that  month, 

have  escheat*  Conveyed  and  assiirned  to  trustees  certain  real  and  per- 
ed,  and  pro-  ^^  ^  .     ,  r     i_     vr 

core  a  grant     sonal  property,  upon  trust,  for  her  separate  use  tor  ner  me, 

BMde^to  Aem.  *°^>  ^^^^  ^^^  ^^^'  **P^^  ^"^^  as  to  a  freehold  upper- 
Held,  that  A.  roomed  house,  in  Cossttulak  Street  Calctdta^  marked  No. 
terwards  set'  ^»  ^  convey  the  same  to  her  natural  daughter  Famy^  the 
up  a  claim  to  wife  of  Bobeti  Cumming,  and  the  heirs  of  her  body ;  but, 
apiKrtitlein  ^^  case  of  the  death  of  Fanmf  Cumming^  without  issue, 
taSr'^the^^  then  immediately  after  her  (Johanna  Bar^s)  death,  to 
nefit  of  the  convey  it  to  Thomas  Lee,  in  fee ;  and,  as  to  the  other  fi-ee- 
^t  as  to  the  hold  premises,  upon  trast,  for  Thomas  Lee,  in  fee,  ia 
The  doctrine    case  of  his  surviving  her,  with  a  power  of  revocation  and 

does  not  ex-     ^^^  appointment  over  the  last  mentioned  premises, 
tend  to  grants 

crown.  The  marriage  took  effect,  and  Lee  afterwards  died  in 

*"***^*  March  1797,  leaving  his  wife  surviving;  and,  it  being 

imagined,  that  by  that  event,  it  was  becoqpe  unnecessary 
to  preserve  the  trusts  of  the  settlement  of  1788,  the  sur- 
viving trustee,  by  indenture  dated  the  lOth  otNooember 
1797»  re-conveyed  all  the  property  comprised  in  the  set- 
tlement to  Johanna  Lee,  to  hold,  as  of  her  former  estate. 

Fanm/  Cumming  died  in  the  lifetime  of  her  mother^ 
leaving  one  son,  Bobeti  Cumming,  and  one  daughter,  C 
/•  jP.  Cumming  the  Plaintiff,  both  infants,  surviving  hen 
Johanna  Lee,  by  her  will,  dated  the  16  th  o(  September 
1802,  devised  her  property,  amongst  which  she  mention- 
ed her  two  upper-roomed  houses  in  Cossitidah  Street,  to  be 
sold,  and,  after  payment  of  her  funeral  chai^ges  and  le> 
gacies,  the  residue  to  be  divided  into  two  equal  shares  one 

of 
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wUch  At  gave  to  her  grandson,  JZ.  Cuamingf  when  he       i8f(). 
sboald  attain  the  aire  of  twaity-oae»  or  marrvi  and  the     \    -  '   ' 
other  to  her  gcand*danghter,  the  Fhuntu^  with  a  proviso,  «. 

thai,  upon  her  marriage^  it  should  be  settled  on  her  and  FoEBESvta. 
her  duldren.  This  will  was  attested  by  two  witnessea 
only  {a)y  in  consequence  of  which,  upon  the  death  of  the 
testatrix,  in  October^  1802,  without  any  lawful  issue  or 
heir,  it  was  conceived  that  the  real  estate^  con^irised' in 
the  will,  escheated  to  the  crown. 

The  bill  stated,  that  the  Phuntiff  and  her  brother, 
Itoberi  Cummifigf  having  both  attained  the  age  of  twenQr^ 
one,  in  the  year  1808,  presented  a  memorial  to  his  Map- 
^esty,  and  afterwards,  in  Janutny^  ISlSy  a  petition,  stating 
that  Johanna  Lee  was  seised  in  fe^rimple  of  all  the 
premSies  above-mentioned,  and  that  in  consequence  of 
fhe  defective  attestation  of  her  will  they  did'  not  pass, 
Md  praying  a  grant  of  them  upon  the  trusts  of  the  will. 
In  consequence  of  this  f>etition,  by  letters  patent^  dated  the 
26th  of  Jtiftr,  1 8 1 S,  reciting  the  will  and  death  of  Johanna 
Lee^  and  that  his  Majesty  had  been  advised,  that  h«r 
will  was  not  by  law  valid  for  the  purpose  of  passing  her 
reel  estates,  and  that  on  her  death  without  heir,  the  said 
faereditaibents  escheated  to  the  crown,  all  the  said  heredi- 
taments specified  in  the  sud  devise,  and  intended  for  the 
benefit  of  the  said  Boberi  Cumming  anc(  the  Plaintifi; 
were  granted  to  A.  Cdhin  and  G.  XJrtdtenden  of  Calcutta^ 
Ihdr  heirs  and  assigns,  upon  trust  to  sell,  and  after 
paylnent  of  such  part  of  the  funeral  charges  o(  Johanna 
Lee  aa  might  remain  unsatisfied,  to  pay  over  a  moiety  of 
the  residue  of  the  proceeds  to  Robert  Cumming^  ibr  his 
own  use  and  benefit,  and  to  remit  the  other  moiety  to 
Messrs.  Beid  aqd  Palmer  otLofulonj  merchants,  who 
were  to  invest  it  in  the  funds,  or  upon  ital  security,  and 

(a)  See  Oardiner  v.  Fell,  tmUt  vol.  i.  p.  92. 
Vol.  II.  Z  to 
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)9S0.  t»  stand  panmed  of  it,  upeiti  trusty  for  th«  aeparfttb  «M 
of  tbto  PlaintiflF  f<»-  her  life)  and  after  her  death,  tpoh 
truB^  for  hfar  cbildreil  \rh6  should  attain  twen^'KHiQ  for 
ifaany^  and  for  want  df  such  dbildren  as  she  shoidil 
qppoint^  and  in  Sebult  of  appdintment^  for  her  tihst  of 
hita. 


Previou^  to  the  date  of  the  letters  pati^nt^  thii  ( 
ctttors  oi  Johanna  Lee^  conceiTin^  that^  under  thd  settles 
meat,  Robert  Cumming  was  entitled  to  the  house  No.  6. 
CosdMah  Street^  had  ddiverbi  it  up  to  his  agents  in 
Indioi  who  sold  it  in  My  ISlt,  and  remitted  th6  pro- 
cess, Mgetheir  with  the  rente  recpir^d  fcinoe  the  death  of 
t^e  testatriis,  to  Bioibert  .Cumming.  The  retedinder  of 
th^  property  was  afterwards  sold,  in  MarA  1616,  m 
pursuance  of  the  letters  patent^  by  il  CWuim  <  Maint 
Ctamning  hfKl  in  tfad  mean  titaie  become  bankmjp^  «&& 
CUvfit  gave  credit  to  his  assigti^  fer  a  sum  of  lSS4 
rupees^  i^hich,  together  with  what  ht  had  himself  pre^ 
yiously  received  from  the  hduse Nob 6«^  amonntUto bll6 
half  of  tiie  proceeds  of  the  whole  of  the  prdpet^;  the 
other  half,  amounting  to  7048/.^  he  semittM  to  McsStrs, 
BrucCf  Bazettf  and  Co.  of  Lofidouy  with  directions  to 
pay  it  to  the  Pl^intifi;  if  udder  the  liters  patent;  sh^ 
was  entitled  to  it;  The  assignees  of  Ctamhitig  makiBg  a 
chiim  to  one  half  of  this  sum,  Bruce^  Bazett^  and  Go, 
declined  piling  it  over  to  the  PlAihtilF  or  het  trustees  | 
i^nd  the  bill  was.  in  consequence  filed,  praying  thkt  tbfe 
Plaintiff  might  bis  declare  ^ntided,  and  that  it  might 
be  invested  up<»i  the  trbst^  declared  in  the  ICfltert  pai 
tent,  ibr  the  benefit  of  hersdf  and  her  children.  Thb 
bill  insisted,  that  the  assignees  wese  pr^udeQ,  by  the  tc^ 
presentations  made  by  Cttmming  ih  the  meiAbrial  add 
petition,  from  availing  theniselves  of  his  r%hi  to  the 
house  No.  6,,  under  the  settlement  of  178iB ;  or  that,  at 

least. 
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lMBt9  th^  «v«tcl  bovM  id  tilNH  imi^^SHl  tBtit  tiglil  aUll'      lIS^: 
th«  bedefitt  g!  tett  him  by  djri§  UmH  patettti  dVUkttld 


t'". 


Thea«tfgd^b^tBtdMttfe*erjdttWttllW>flctih««W  F«i»!«. 
of  Beibtri  tMimSi^  in  the  tttetaibrillt  MQ  pt^liddi);  ithilsy ' 
they  Btatfed  to  U^vt$  beM  |)te»etltM  by  hl9  fcilt^h  Ihlf 
PIftuitifl}  ilm^i  in  thtit  jdnt  tiatti^  #BiUS  ll(§  i^al  kb^ 
aaat  in  the  fsA?  e^ifabn ;  th^  9Aib  flftid^  that  bn  hid  etififi 
ijig  of  age  h^  had  elaimed  the  ht^Us^  If^.  6.)  tind  hiid 
made  a  tdnnyantti  bf  it»  by  leAWi  atid  iril^Mfc,  td  MIBld 
pendtA  in  India,  by  ^honi  it  mi  lidld^  It  Hj[5|j(fki«d} 
however)  in  litideficei  thut  h(^  Hf^  iiV^M  bf  tht  |MiUbil 
being  presented,  hnd  that  id  Jikhiiary  ISlSi  h«  hKd  ^U^ 
thbrised  an  agent  in  Ijtmdm  id  edntui',  oh  fallr  jJarti  WilR' 
Hit  Plaintiff,  in  «ilc&  meadttres  ai  niigbt  be  thbbgBt  i$fB^ 
pef  to  be  blsen  iil  reeovering  th«  piop^  Jh^iitibHeB  iii 
the  pedtion.  He  afterwdrdii  illk)#«d^  in  iieeeiiii^  a  irdfi! 
of  651.  fcr  a  moie^  tyf  the  eip^fascS  ftttMdi^  tES  pOIi  - 
ttrin;  In  My  18i2,  te  had  giv^n  th  Kik  iftttoi^  t  gShe^l^ 
power  of  Attorney  tb  rfet  Ibt  iiiiii.  TlHi  (^¥^89^ 
which  he  Iras  said  td  hHttf  t^t^tidbBiy  idMS  waj  ridl  !tt 
evidence.  Tba  ihtti  t^ecirited  bjT  At^  i»»ff»,  ftdd  C». 
had  been  paid  into  Court. 

'    VLv.  Home,  Mr.  Heald,  and  Mr.  M  West,  iat  the 
Plaintiff. 

Upon  the  deisidi  of  2>tr  the  tf  illllr  df  (hkt  hfettlemeiit)  ' 
except  aa  to  the  honae^  No.  6.j^  eiBsHAi  It  Wai  feri^dlii^ 
oosly  supposed^  thai  the  trittb  bf  the  yttledltffat  had  al- 
together determined;  kndin  icotis^ndMie,  Mrs.  £^ 
having  taken  a  re-Mlveyancd)  bOttiiddr«d  HAr»^  ated^ 
liite  miatrets  of^the  4bol«.  She  todk  it;  !<o#fcvirj  fcut)^ 
ject,  as  to  this  house,  to  the  equitable  estate  tail  in  re- 
mainder vested  in  Bjobert  Cwiming  i  the  itas  h  trtislM 
for  liiffl.    On  her  dying  without  heirs,  and  without  ft 
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1820.  win  properly  attested,  the  estate  escheated  to  the  crown ; 
bat,  with  respect  to  this  house,  the  crown  was  trustee 
for  Robert  Cummittg.  (a)  The  grant,  however,  was  pro- 
cured by  a  representation,  that  the  absolute  title  was  in 
the  crown ;  this  representation  was  made  by  Cumfking  : 
and,  after  haying  partaken  of  the  benefit  resulting  from 
it,  he  cannot  be  permitted  to  negative  it  and  raise  an 
adverse  claim.  He  is  estopped  from  denying  the  crown's 
title  at  the  time  of  the  grant  Vin.  Ab.  tU.  Estoppel 
HcNfne  V.  Maltby.  (&)  But  if  his  conduct  in  that  transac-. 
tion^  should  not  be  deemed  conclusive,  the  Defendants 
must  elect  whether  they  will  take  under  the  grant^  or 
will  daim  against  it  this  house  which  it  purports  to 
convey.  The  will,  if  it  had  been  properly  attested,  wonld 
have  raised  a  case  of  election,  and  the.  eflfect  of  the 
grant  which  follows  the  will  is  to  put  the  parties  in  the 
same  situation,  that  they  would  haye.been  under  that  in- 
strument The  crown,  if  it  had  been  informed  of  the 
state  of  the  title  to  this  house,  would  have  either  made 
Cummifig  bring  it  into  hotchpot,  or  would  have  so  ar- 
ranged the  grant,  as  to  carry  into. effect  the  intention  of 
the  testatrix,  by  making  an  equal  distribution. 

Tke  Master  qfthe  Rolls. 

In  general,  the  consequence  of  any  false  fact  being 
stated  to  the  crown  is  to  nullify  any  grant  grounded 
'  upon  it  If  the  crown  has  been  deceived,  and  has  pro- 
ceeded on  a  mistake,  that  is  a  reason  for  revoking  the 
letters  patent  Then,  ought  not  the  crown  to  be  a 
party  ?  For  can  the  parties,  by  their  own  acts,  remookl 
the  grant  ?  If  the  Defendants  were  put  to  their  election, 
and  were  to  dect  to  take  under  the  settlement  and 

(ft)  The  question,  whether  an  estate  escheating  to  the  crown,  for 
want  of  hein  of  the  trustee^  is  dischaiiged  of  the  trusty  was  not 
raised. 

(^)5  71  i?.  436. 

against 
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against  the  letters  patent  then  could  the  Piaintiffy  the  1820* 
other  grantee^  Insist  that  she  must  take  the  part  granted 
to  him,  which  he  relinquishes?  would  the  eflfect  be^  to 
cast  that  part  upon  her,  or  would  it  revert  back  to  the 
crown  ?  In  cases  of  election  in  general,  this  strong  act 
18  done  by  the  Court :  if  the  part^  insists  on  retaining 
what  he  has  a  right  to^  against  the  instrument,  the  Court  ^ 
lays  hold  of  the  property  intended  for  the  person  thus 
renouncing  it,  to  make  up  to  the  disappointed  donee  or 
devisee  a  compensation  for  what  he  has  been  deprived 
o£  But  can  that  be  done  with  the  crown?  For  if  the 
party  renounces  what  is  given  him,  it  makes  the  grant 
inoperative  as  to  that  part,  and  it  reverts  to  the  crown. 
P^haps  the  crown  migh^  if  apprized  of  the  drcum- 
Btances,  grant  it  to  the  other  party ;  but  can  the  Court 
do  that?  It  is  dear  the  crown  is  not  bound  by  a  grant 
made  under  a  mistake ;  any  person  might  give  notice  of 
it»  and  h^ve  a  scire  Judas  to  revoke  these  letters  patent, 
on  account  of  the  vice  appearing  on  the  fiu^  of  them. 

For  the  Plaintiff. 

It  will  not  be  the  interest  of  either  party  to  dispute  the 
grant;  and  as  it  has  been  acted  upon,  the  estates  having 
been  actually  sold,  it  would  be  difficult,  if  not  impossibly 
to  revoke  it  now.  In  general,  whatever  the  nature  of 
the  instrument  may  be^  a  party  cannot  take  under  and 
against  it.    Moore  v.  Butler,  {a) 

Mr.  Boupell  and  Mr.  Spurrier  for  the  Defendants, 
the  assignees. 

We  do  not  desire  to  question  the  validity  of  thegtant, 
though  it  might  be  doubtful  whether  the  escheat  was  to 
the  crown,  or  to  the  East  India  Company  i  and  it  is  not 

Z  S  dear 
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^■JgJJ^     trfii4p4  vfrf^^^d*  Tbcw  ip  iiPJbipg  in  gvidepwi  to  pftRr 
11,        ii^l  Pmrning  yiih  the  miin^i^^Rt^tians  miitajnfl4  f^ 

^^^^•••■****     tbP  WWIW§1»  W  ai  tp  mi^lce  biin  |3PHr4  by  tfteffl,     Tb? 

pdw^  of  attern^^  WW  ip  *©  ppmiqcw  ferRi  nqt  n^ 
ring  »t  911  IP  tbii  tr^m^ipn ;  »q4  it  i^  not  gwep  tUl 
iQHr  y^flis  ftftw  tbfs  prMfiiitatiftR  qf  tb§  ipeiqaria).  Hi^ 
HMtbqri^  to  tbe  agont  wan  ppt  giv^o  till  i^is,  9^4  wi»h 
•IP  ismmi  termij  fp  4p  what  migbt  bi»  nfic{!«6^  tp  r«fipr 
y«r  t^A  prpB^rty»  not  autbcirteipg  bim  ta  giv?  up  tb^ 
«jghl  tP  thji  houfie,  wbich  dimming  had  at  tfai  tim^ 

33)^  it  i$  titgai^  (hftt  tbii  is  •  ^mte  dI(  Qt^f^wm; 
ftnitf  bifiaHifi  Ap  wU  qf  Mr«*  <^  wwl4»  ^  »  laifl, 
faftsif  oop)eUfid  PtmniiK  tQ  «l«st»  if  it  bail  b^m  ^nbr 
attartfidf  for  otlif of i9ff  it  ppuld  qqt«  Ufcirh  y^  Gneh 
fmnL  {a)  But  for  that  pmqpqM  it  muit  ftppfMir  m  t|i^ 
faqi  of  tbo  will  tbftt  tb^  iptiii(i(m  was  to  paw  tbis  ptr- 
iicular  hoase ;  but  here  she  devises  two  houses  in  Ca^ 
sittdah  Street,  not  mentioning  the  hfiUfit  Np«  S*  How 
C|n  the  Court  jcnow  t}iat  it  was  mpant  to  be  iqglud^? 
B^sid^  she  hac}  a  devisable  interest  in  the  hc^pse  No:  6., 
b|pllig  seiz^  ?^  th^  Ieg|l  est^t^  and  entitled  ^p  the  rever^ 
,  sion  after  the  estate  tail  ip  Cumming.  Henc^  even  if  it 
had  bpen  mentioned,  there  would  nave  been  something 
to  satisfy  the  words  of  the  devise,  without  falsing  a  case 
of  election,  which  is  always  difficult  when  the  devisor  has 
any  jntgr^  in  the  estate.  L^rd  ^^npliffe  v.  Parking  (i), 
»?%  V.'  Welby.  (c) -■ ' 

Slips  it  wopU  have  stood  upon  the  vlU  t  thare  oould 
have  been  no  electioni  and  still  less  can  these  be  pnder 

(a)  3  AOc,  7 1 5.  1  Vet,  ten,  306.  (c>  2  Vet.  ^  if.  1 87. 

{fi)  6  JDow.  Pari  Cat,  149. 

the 
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the  leCten  patent    The  doetvlne  of  eleeticsi,  origlaeHy       IMa 

upplying  td  wilh  only,  has  been  extended  to  deedi»  aad  il     ^T^jf^ 

is  now  tongfat,  fer  the  ficst  time,  to  extend  it  etill  finrtbeir^  ^ 

to  the  grapts  of  the  crown.    Bat  the  analpgy  will  net    RwMtow»* 

bold :  difiarent  rules  of  oonstmction  previ^l  wit|i  reipeet 

to  the  gcantfl  of  ipfliyidoals  and  those  of  the  orowD)  the 

fonder  bei|^  taken  moat  strongl  j  against  (he  grantor,  the    • 

latter  nqt.    Election  proceeds  nppn  a  supposed  inteiH 

tbn  of  the  grantor  or  devisor^  which  creates  an  iqipUed 

condition.    But  the  crown  copid  not  intend  tp  pfnrt  widi 

^t  which  did  not  belong  tp  it :  the  Court  cannot  ]m«'       * 

pute  the  same  intentions  (o  it  ai|  it  would  to  an  indiei** 

dual.    The  house  Mo.  6.  is  not  mentioned  speoificidljy; 

tke  grant  purports  to  oonyejit  only  what  had  esfdieated^ 

and  therefore  passes  only  such  interest  as  the  ooifB  pos« 

sessed.    In  Mead  v.  Crop  (a),  the  testatoc  devised  to  hii 

wiftv  with  remainders  over^  his  copyhold  an  seyMal 

plaoaili  M  which  he  had  surrmdered/'    In  some  of  tl|e 

piaoet  he  had  no  copyhold  except  m  sight  of  hia  wii^ 

bot  it  was  held  that  she  was  not  bound  to  elect.    Iw 

CuU  V.  ShcwcU  (&),  the  will  was  held  not  to  raise  a  case 

of  eleetiQiW  beeawie  it  did  not  appear  the  teitatri^  meant 

ta'difpciae  of  the  propeety^  if  abe  had  no  power  to  give        '  - 

it*  That  doetriue  ^aa  beep  ovevrrukd  in  BHuOer  i.-|Kdk 

Har  if)9  m  awiuut  of  the  difficuHy  of  asoectaining  what 

ibepi^rt])  ymid  htvedonei'lfecquaintdd  with  thf  extent 

qf  hk  povec    Rut  base  these  it  no  nidi  diffietdlyb  lpf 

the  Ittt0«  piM^t  make  it  disiinetly  appeary  that  the  crown 

would  not  beve  granted  thi«  bmisc^  if  it  bad  not  Jiuppoiad 

itodfflDtiUe^tpit. 

Hhe  dffllcnity  I  have  ielt  has  been  upon  a  subject  not 
much  pressed  by  either  party,  relatire  to  the  rights  of  the 

.(«)  I  Mra.  a  a  4S8.       (4)  Ami.  7S7,       (a)  a  ¥^Jmi  M97. 

Z  4  crown^ 
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1820.       crowiii  and  the  eflGact  of  a  orown  grant  being  made  under 
a  mistake.    Bat  I  shall  be  glad  to  be  relieved  from  this, 
and  it  is  not  the  interest  of  the  parties  to  torn  the  Plain* 
tiff  round  upon  this  point,  which  would  only  render  it 
necessary  to  apply  for  a  new  grant.    I  would  rather  con- 
sider the  case  upon  the  merits,  freed  from  this  difficulty, 
and  from  the  jealousy  with  which  the  law  regards  qaes- 
A*!!SL!5!**"    ^^°*  involving  the  rights  of  the  crown.    The  power  of 
made  uadsr  a  calling  back  its  grants  when  made  under  mistake  is  not 
^^^^  ™y    like  any  right  possessed  by  individuals ;  for  whea  it  has 
notwithstsnd-   been  deceived,  the  grant  may  be  recalled  notwithstanding 
vB^ve^dM*    '^y  <l^^tive  title  depending  upon  it;  and  those  who 
^^P^odiiig  (m    have  deceived  it  must  bear  the  consequences.    But  that 
is  foreign  to  the  merits :  the  parties  do  not  widi  to  raise 
the  objection,  and  I  do  not  fed  bound  to  raise  it;  for  it 
is  not  a  case  where  the  crown  has  any  substantial  inte» 
rest ;  if  it  had,  the  Court  would  protect  it,  and  would  re- 
quire that  the  Attorney-General  should  be  made  a  parly. 
But  in  the  view  taken  of  it  by  the  parties^  it  may  beam- 
aidered  as  a  question  of  private  right 

Now,  in  that  view  how  do  the  drcumstances  stand  ? 
Before  Jokanfut  Lee  made  her  will,  it  was  imagined 
that,  in  the  events  that  had  happened,  the  trusts  of  her 
settlement  had  ceased;  and  it. is  admitted  that  under 
that  impresuon  the  sundving.trustee  had  reoonvqred  to 
her  aU  the  property  included  in  the  settlement,  treating 
it  as  hers  ahBolutety.  I  think  we  must  understand  the 
reconveyance  to  have  proceeded  on  that  idea*  She 
made  her  will  five  years  afterwards,  devismg  her  houses 
in  this  street;  and  I  think  it  is  clear,  that  at  that  time  she 
supposed  her.  right  to  eictend  to  the  whole  property,  and 
made  her  will  in  that  persuasion.  A  point  was  ingeni- 
ously suggested,  that  it  might  be  understoodnot  to  pass  the 
whole,  as  it  might  be  her  intention  to  give  only  so  much  as 
she  hud  » light  te^  But  that  could  not  be^  for  it  k  evi- 
dent 
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dent  that  she  must  have  considered  the  whole  to  be  hen,  ^  I^IK). 
the  re-conveyance  being  made  on  that  supposition.  If 
she' had  any  idea  oF  an  invalid  title  to  one  house^  it  is 
impossible  to  suppose  that  she  would  have  given  them  to 
her  grandchildren  in  this  manner,  shewing  her  inten- 
tion that  they  should  share  equally,  when  the  result 
would  b^  that  Robert  Cumming  would  take  the  whole  of 
that  one  house,  and  would  then  take  a  moiety  of  the 
rest  What  equality  would  that  be?  She  must  have 
intended  the  will  to  operate  upon  the  whole  property  as 
bers:  the  words  are  so :  she  gave  two  houses  in  Cossi^  i 
i9dah  Street;  and  it  is  not  suggested  in  the  answer,  that 
she  had  more  than  two,  or  that  this  house,  No.  6.,  was 
not  one'  of  them.  If  this  will  had  been  properly  attested, 
there  can  be  no  doubt  that  the'  cbnsequence  would  have 
been,  that  Robert  Cumming  must  have  elected ;.  be  must 
either  have  renounce  his  -  right  under  that  settlement, 
'or  Imve  given  up  the  benefits  conferred  on  him  by  the 
wilL  But  this  instrument  was  invalid,  and  could  not, 
therefore,  have  the  effect  of  putting  him  to  his  election; 
for  we  are  now  tr&ting  it  as  real  estate,  which  it  ap- 
pears to  have  been  considered  all  along. 

In  1808  die  memorial  was  presented,  representing 
that  there  was  an  escheat;  and  as  the  case  now  stands 
we  most  take  it  as  a  fiict^  without  entering  into  the 
niceties  of  the  law  of  India,  that  it  did  devolve  upon  the 
crown.  The  memorial  and  petition  are  in  the  joint 
names  of  Robert  Cumming  and  his  sister,  and  purports 
to  be  presented  by  both  of  them;  they  were  both 
adnlt  and  competent  to  dispose  of  whatever  interest 
they  had.  I  diink  they  have  admitted  the  fact  of 
his  concurring  in  the  memorial  and  petition ;  and  it  ap- 
pears in  evidence^  that  he  paid  his  share  of  the  expense ; 
and  he  had  given  to  his  sister  a  power  of  attorney  to  act 
ibr  him.    I  must  take  it,  on  the  &ct8  stated,  that  he  was 

privy 
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Wifi.       privy  tp  w4  ^PJjrpved  of  tlie  5t^$  t«4t#R  in  liis  v^a^  p 
^«^     p^oc^r^  f(  grftpt.    The  petitioR  rgprjsgen);^,  tb§t  t^e 

*«*•»»»»•  |;l,at  ^jjere  wc^s  ^ny  other  tjtle:  thpfe  i^  po  st^^lfpn  pf 
any  right  interfefing  with  tfiQ^  of  tl^e  crq>fn.  WllJ 
§)ipuld  hf;  suppress  it  ?  }s  |^  po^ble  that^  after  cpiica||7 
ffg  \m  ^fle  frfip  tjie  griiiffpri  he  pap  t>Q  ^HoW^d,  }fl  f 
cpprt  of  eguijy,  t))us  Jp  $et  jf  ^p  again?  ^i^  cpn^f^ 
renpe  in  the  appUc^^iop  mufj^  bg  cQn^(}^r^  a9  prov|f|g 
that  he  ineanj  tq  re^nqui8{l  afly  fptef^st  |iq  piiglft  J|§Yf 
under  the  set^l^mept.  His  keeping  it  qji|  pf  i\^p  y}^^  pf 
^le  crpTjrn  wpul^  b^ye  ^Cjep  ^  pios^  pn^ir  prppee^ipgi  jf 
l)e  had  ip9»nj  ^ftefiy^rds  to  t^e  ft4YAPMge  pf  i^- 

IJp^pr  ^  pgr^p^iop  of  the  corf eptppsj  pf  the  rUt 
ippriaj,  the  crpffn  grftpt  is  wafle  |n  IS  J  3,  ^fflpr}»pg 
tfie  wbojg  property,  ^pd  adopting  al|  flip  limlf^fipm  ^ 
fhe  will,  and  I  ^p  ppt  see  apy  apt  pf  fUi^  ^j^ 
mtn^l  to  interferp  wit})  i(.  "^bat  iffw  dope  |p  /^dcfl 
V«»  PftI  by  Jiipj,  l^ut  bjf  1)^  agpn^  ypd  ilftprpfps,  y)t|)pif ( 
his  l^poyl^^ge.  They  S0I4  the  hopg^  bpf  it  ^o^  i^gf 
appear  that  he  was  awafe  of  it,  ^  it  w§?  ^^^  t^  ^e 
he  gaTe  the  power  of  attorney.    It  does  not,  therefore^ 

SPP?Sf  ^f)S^  ^«  P?«Rf  ®F  ?v«r  ^^9Wh^  9f  n^^Pg  ¥^J 
adverse  claim.  He  afterwt^rds  l^ecppi^  ^apk^ppt,  i(p4 
his  assignees  no^  niak^  this  (|^fence|  t^ipg  bq^^^^f  fpf 
the  sake  of  the  creditors^  to  dp  \i\f  be$(  thfv  cf p.  "Pie 
house  >^o«  6.  was  sold)  and  the  proc^^f  R^4  ^^  ^9^(^ 
Cummtng :  the  rest  of  fhp  property  has  f|lfp  bf^  ^Id^ 
part  of  the  proceeds  paid  to  tl^e  assignee^i  and  tlie  rest 
paid  into  Court.  The  Plaintiff  calls  on  |he  a^jgne^  tq 
fleet,  whe^ef  they  will  take  by  thp  grapt  i)i}(lpr  ^ 
common  grantor,  or  will  gjy^  up  tl)fit  |i|l^|  an^  cJAIffl 
under  the  settlement.  I^  is  certain^  cqptrary  tq  $^fXf 
principle  of  equity  for  a  per^^p  tp  }\^d\\^  ^  gjf|  |o  }^ 

made 

iti  ^'1 


mpi^e  tp  bifwd^  mA  «nP^%  ill  fpqif (i«i^  md  ^k»  to     ^  i«M*  ^ 
?8P^  »B  V»  ftfJ^efw  Flwq*  tq  »  pfint,    Qn  tlip  pfoi^est 

^||((e(),     Jhw^  Ift  })^E^  fi  fim^uiTf  in  ^  n^ti^p  tP  i)i«  Air 

18(1  Ms  i  ^)m?%^  (bsF  nr^  m«df  Krithqi^  tii^  InuiYl^flgff 

M^    %(%etJ«f;gfaHtwj^9}9)4«Yithl^8.4IWP<l^ 

IB^  hj§  ^'efli^gBtStipPf,  Wllm?^  the  QfflFn  (q  (naka  tliif 
grant  to  himi  can  set  up  a  title  against  it.  It  wq|4)4  \^ 
contrary  to  all  analogy  to  the  doctrine  of  election.  The 
assignees  certainly  cannot  establish  the  right  that  they 

PBRKPd  for- 

I  felt  a  difficulty  as  to  applying  the  doctriqi^  gf  ||^ 

(iW  {ft  ^'  ^!^  i  fsr  ^f  p^^^^  being  always  in  exis- 
tence may  always  be  applied  to,  to  set  right  the  grant ; 
and  if  the  party  elects  to  renounce  what  the  grant  has 
given  him  the  consequence  is,  that  as  to  that  part  the 
grant  does  not  take  effect ;  and  then,  does  not  that  part 
revert  to  the  crown  ?  Can  the  Court  take  hold  of  it  to 
make  satisfaction  to  the  other  ?  That  is  my  difficulty ; 
but  It  would  not  benefit  the  assignees;  for  it  is  impossible 
that  they  could  be  allowed  to  participate  in  the  fund  in 
Court,  without  bringing  into  the  account  what  they  and 
the  bankrupt  have  received. 

I  think  it  beyond  a  doubt  that  the  intention  of  the 
testatrix  was  not  to  devise  it  as  a  trustee^  but  to  give 
specifically  this  house^  No.  S,^  and  that  the  design  of  the 

crown 
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1820.  crown  was  to  make  a  grant  co-extensive  with  the  wtD^ 
comprising  this  house.  It  is  not  like  the  caseiof  JSeaif  ▼• 
Crcp  that  was  cited ;  for  there  the  Court  could  restrain 
the  will  to  the  part  that  was  surrendered,  considering 
from  the  language  the  testator  had  used,  that  he  did  not 
intend  to  devise  that  which  he  had  not  surrendered ;  but 
that  fidls  of  application  her^  where  in  the  will  and  the 
letters  patent  there  is  express  mention  of  the  two  houses. 
It  will  probably  not  be  the  interest  of  either  party  to 
press  any  points  of  form :  there  might  have  been  great 
diflBculty,  with  respect  to  the  crown,  on  the  question, 
whether  the  Court  could  dispose  of  the  property  without 
a  new  grant  being  made ;  but  that  is  a  point  not  raised 
by  the  parties,  and  I  do  not  feel  it  necessaiy  to  raise  it 
myself 


The  assignees  electing  to  take  a  moiety  of  the  whole 
produce,  the  decree  declared  that  they  were  entitled  ac- 
cordingly. 

Reg.  Lib.  A.  1820,  foL  641. 
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THORNHILL  v.  THORNHILL.  December  u. 

rilHIS  was  a  motion  to  open  biddings,  by  a  person  There  is  do 

"^    who  was  present  at  the  sale,  supported  by  an  affi-  S^f^Jj^y 

davit,  that  the  auctioneer  (the    Master's  clerk)^  had  present  at  the 

stated,  that  any  person  would  have  a  right  to  open  open  biddings; 

them  upon  payment  of  all  expences,  and  that  in  conse-  ^^^  ^f^ 

«  must  depend 

qnence  the  applicant  had  not  bid  for  the  estate:   an  on  its  own  cir- 

advance  of  50t  upon  410t  was  offered.  cumstences. 

'^  A  parQr  who 

Dttlects  to 

On  the  part  of  the  purchaser,  it  was  stated  that  the  sequence  of 

auctioneer  had  declared,  that  the  party  opening  the  J^jJJ^^^f^ 

biddings  must  do  it  within  eight  days  after  the  report  of  a  person  may 

the  purchase,  and  that  in  this  case  the  report  had  been  ^^  if  he 

absolutely  confirmed  at  the  last  seaL  comes  within 

eight  days  «& 

>  ter  the  report 

Mr.  jSf.  Westf  in  support  of  the  motion.  cannot  allege 

surprise  as  a 

The  principle  alluded  to  in  Tait  v.  Lord Northmt^ifl)^  Found  fc^ 

and   adopted  by  the  Vice  Chancellor  in  M^Ctdloch  uddings,  if  he 
V.  Cotbacb  (A),  that  a  person  present  at  the  sale  ^ll^ '  JiSr^irt"* 

not  be  allowed  to  open  biddings,  because  it  prevents  time, 
competition,  cannot  be  sustained  :  the  argument  would 
go  to  destroy  the  rule  altogether,  as  it  would  apply  with 
equal  force  to  a  party  not  present:  that  circumstance 
was  not  attended  to  in  JRigby  v.  M^Namara.  {c)  Al- 
though the  report  has  been  confirmed,  the  party  in  this 
case^  upon  the  ground  of  surprise^  is  entitled  to  open 
tl^e  biddings.  Tait  v.  Lord  NoHkmicky  Wafson  v. 
Birch,  (d) 

Mr.  Girdleskme  junior,  opposed  the  motion. 

The  rule  in  Samner  y.  Charlton  (^),  that  a  person 

{a)  6  Ve*.  ess.    (h)  5  Madd.  514.    (c)  6  Vei.  117. 

(d)  4  Bro.  C.  C.  171.  d  Fcs.jun.  51.     (e)  GudS  Vei.  €SS, 


^^4 


:i 
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I8SO1       present  at  the  sale  shall  not  open  the  biddings,  was 

^    '-   '        approved  of  by  your  Lordship  in  Preston  v.  Barker,  (a) 

"^*£"        It  had  h^h  told  ddwil   by  the  Vice  Chancellor,  in 

TaoaHHiLU    M'CuUoch.y.  CoAadn  as  a  settled  principle*  atid  hM) 

bean  followed  by  him  in  subsequent  cases.    In  Bigby  V^. 

M^Namaraf  the  advance  offered  was  very  considerableis 

In  the  present  case  there  was  no  surprize  on  the  party  t 

the  auctioneer  stated,  that  a  person  opening  the  bid* 

dings  must  apply  within  a  given  time:  this  has  not  been 

done. 

The  Lord  Chanceixor. 

I  belt^e  that  the  nill^  of  dpcnittg  the  biddings^  WhicB 
i^s  intehd($d  td  protect,  has  freqiD^ntly  b^n  tdrjr  ]^ 
nUHbiis  tb  th^  inter^ts  ef  th^  sUitoi^  id  ttiis  CUiitt^  koA 
that  their  estetes  have  sdtiiethnes  stild  fbir  ril^xt  tdiMtbiflg 
in  consequence  of  it.  But  it  is  the  practice  of  the 
Court,  and  it  htf  \ilshti  ilct^  on  iil  the  eilsb  of  p^rsdns 
who  ivere  present  at  the  sale :  that  drcunistiince  HOikf 
perhaps  be  an  ob^ctiouj  yet  Many  easel  ihUght  be  {int 
■in  which  it  would  be  impossible  to  act  Upon  it  as  a 
goieral  rule.  Each  case  mtist  be  govenled  U^  its  fape^ 
dal  circumstanoes :  no  general  rulfe  can  be  laid  down 
one  way  or  the  other  j  but  it  is  k^uite  imposstUe  to  sajr 
that  there  is  no  oase  in  which  a  person  present  at  the 
sale  shall  open  the  biddings.  The  practice  of  the  Court 
cannot  be  altered  by  one  Judge;  it  may  perhaps^  witb 
reference  to  future  casesi  be  necessary  to  tonsider  the 
subject  with  the  assistance  of  the  Madter  of  the  Rolk 
and  the  Vice  Chancellor. 

I  think  it  has  been  hbld  that,  after  the  r^rt  was  Bt>- 
solutely  confirmed,  the  Court  would  not  open  the  bid- 

ii)  li  fes.  I48. 

ding% 
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dHiglii  ttdM  th^  bad  bmi  MvA  bn  the  piH  Df  tliQ       IBSa 
persbd  ii^bb  get^  It  coiiBrrtied*  [a)    But  in  the  present    ^^^^^^ 
e^My  the  auetibheer  only  dctlared  what  was  the  mle  of  «. 

thfe  Ccmrt:  )ie  stated,  that  feny  person  worid  be  kt  TaiMwahx. 
liberty  16  bp^h  the  biddings,  if  he  c^me  within  eight 
dftyi  after  the  report  of  the  purbhasfe;  and  the  cirtom* 
sfaince  df  his  mentioning  eight  days  is  of  great  import 
tance^  as  that  is  the  rule  of  thift  CotiH  after  the  report  is 
confirmed  ntti.  A  p^tiy  who  hears  tbts^  and  does  not 
cbme  within  that  time,  cannot  sey  that  he  has  be^n 
HurpHtaL  On  this  ground^  if  what  passed  has  blieh 
aecitiratdy  stated,  the  motion  mttst  be  reflised; 

An  affidavit  was  made  confirming  this  statementi  and 
the  moti<m  was  tefosed  ^ith  eosts. 

(a)  Vide  Morice  v.  Biihop  ^f  Durham,  11  r<f.  57. 


OOODHARt  «.  LOWte. 


Dec.  15,  le. 


raiHE  Plaintiff  contracted  to   sell  to  the  Defendant  Injunction  to 

-*•    Lme,  twenty-five  hogsheads  of  sugar  for  export-  ^i^'^^f** 

ation,  and  to  deliver  them  at  the  warehouses  of  the  vessel,  con- 

London  Dock  Comp&ny,  to  be  shipped  on  board  a  vessel  gold' to  8%^ 

provided  by  the  Defendant.     It  was  agreed  tliat  the  J^^^®.™"* 

Plaintiff  should  pay  all  expenoes  that  might  be  incurred  solvent,  but 

before  they  were  shipped,  and  that  the  purchase-money  ST^pY^*^ 

should  be  paid  by  the  Defendant  upon  the  shipment,  retained  a 

and  before  the  vessel  sailed.     The  sugars  were  accord-  "^  *  ^  *j^ 

•    I   ....    ,.  '*^  rdiiied. 

Acourt  of  equity  has  not  jurisdictiod  in  any  case  to  ftop  goods  «i  iramUn. 

ijigly 
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i8sa 


ingly  ddi?ered  at  the  Company's  warebiniiai»  and  re- 
ceipts were  given  to  the  Plaintiff  by  the  wardiouae- 
keeper:  at  the  request  of  the  Defendant,  th^  were 
afterwards,  by  an  order  from  the  Plaintiff,  shipped  on 
board  a  vessel  of  which  the  Defendant  Lcmgridge  was 
master,  and  the  officer  of  the  Company  took  a  receipt 
from  the  mate  for  them  as  coming  from  the  Plaintiff. 
The  Defendant  Lcme  became  insolvent,  without  haviiig 
paid  for  the  goods ;  and  the  vessel  being  upon  the  point 
of  sailing,  the  bill  was  filed,  praying  that  they  might  be 
delivered  to  the  Plaintiff,  and  that  Ltme  and  Lmign^e 
might  be  restrainecl  from  dispatching  the  goods  beyond 
the  seas;  it  also  prayed  an  injunction  to  restrain  the 
Dock  Company  from  permitting  them  to  be  removed 
from  the  docks,  and  a  writ  of  ne  exeat  regno  against 
Longiridge. 


The  bill  being  supported  by  an  affidavit,  a  motion 
was  now  made  for  the  injunction :  the  motion  had  be^i 
IN*eviously  made  before  the  Vice  Chancellor,  who  re- 
fused it. 

Mr.  Wetherell  and  Mr.  Stephen^  in  support  of  the  mo- 
tion, insisted  that  the  delivery  of  the  goods  was  not 
complete,  the  orders  being  given  and  the  receipts  taken 
in  the  name  of  the  Plaintiff.  It  is  a  general  rule^  that 
the  delivery  is  Incomplete  until  the  bill  of  lading  has 
been  signed  and  given  by  the  Master.  In  Craven  v. 
Ityder  [a)  it  was  held,  that  a  person  who  had  sent  goods 
by  bis  lighterman  to  be  shipped  on  board  a  vessd  re> 
tained  a  right  to  them,  until  the  lighter  man's  note  had 
been  exchanged  for  the  bill  of  lading.  It  was  also 
stated  to  be  the  custom  of  the  Company  to  consider  the 


;(a}  6  TamU.  45J.    s  Manh  187. 


deKveiy 
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ddiTwy  as  not  complete^  until  the  Teasel  bad  got  out  of       18S0. 
diedodcs. 

ne  LoRn  Chakcbixob. 

There  are  cnstoms  regulating  lightermen  in  the 
Thames,  which  do  not  apply  to  ships  going  abroad.  I 
am  bAsA  to  stop  a  vessel  which  is  to  sail  to-morrow^ 
when  the  propriety  of  doing  it  inyolves  the  discussion  of 
modi  special  law  as  to  delivery ;  besides,  it  is  not  usnal^ 
in  eqoity,  to  stop  goods  in  irtmtiiu,  I  do  not  thiidL  I 
can  grant  the  motion,  but  I  will  let  you  know  to-mor- 
row. 


The  Lord  Chancellor.  1V«.  i^« 

There  is  a  great  distinction  between  a  delivery  U>% 
lig|hterAian,  and  on  board  a  ship,  (a)  If  the  PlaintifF  haa 
m  fight  to  the  goods,  he  may  lay  his  hands  upon,  and  re* 
oover  them,  if  he  can ;  indeed,  Mr.  Justice  BuUer  used  to 
say,  by  any  means,  short  of  felony.  But  if  a  ship  con* 
tains  m  cargo  belonging  to  twenty-four  persons,  and  A.  B. 
has  a  right  to  part  of  it,  am  I,  because  he  may  bring  an 
action  of  trover,  for  the  conversion  of  his  property,  to 
stop  the  ship  fix>m  sailing  with  the  goods  of  the  other 
twenty-three.  Consider  the  danger  of  interfering ;  i^ 
instead  of  this  valuable  cargo,  there  were  only  a  single 
hogshead,  the  effect  would  be  the  same.  There  is  no 
instance^  that  I  recollect,  of  stopping  in  transitu^  by  a 
lull  in  equity ;  there  have  been  many  cases  where  ques- 
tions have  arisen  respecting  the  property  of  the  ship  it- 
self, in  whidi  the  Court  has  interfered ;  but  I  d6  not 
remember  one  of  stoppage  in  transitu. 

(a)  In  Cra^Bfin  t.  Eydtr^  it  appears  that  the  goods  were  delivered 
on  board  the  ship. 

Vol.  IL  A  a  Mr. 


';  Mr«  WMhtrM  then  8^gge9ted,  that  the  captain,  nighl) 
be  ordered  not  to  part  with  the  goods ;  or  mxst^  ,cll^fitt: 
might  be  made  which  would  protect  the  Plaintiff's  pro« 
perty  in  them. 

The  LOKD  CHAKCEtLOR. 

I  do  not  thHik  I  can  do  that  Why  did  jroil  pan 
%ith  yoof  pr^er^  withoiit  obHiaing  payineni?  BM 
what  has  passed  shall  be  without  pr^udj^se  to  apy  Mfh 
appUoatipn.  I  incliqe  to.thinks  that  the  deliTeiyiia  thia 
case  was  not  complete ;  but  then  it  comes  to  a  ea«e  c^  • 
stoppage  in  transiiUf  and  if  persons  chose  to  part  wA 
their  property  under  circumstances  to  which  that  right 
applies,  the  question  is  not,  whether  they  may  not  act 
upon  that  right,  or  enforce  it  at  law,  but  whether,  in  e^ery 
such  cas^  they  are  to  have  relief  by  a  bill  in  equity. 
My  objection  goes  to  thi%  thaf^  where  pai^i^f  ^dnk 
pipoper  Ume  lo  deal  with  their  propecqri  it  is.#ol}  my 
business  0  sanction  it  one  way  ^  the  other  f  and  k  ia 
too  miicl^  to  eKpect  the  Court  to  :take  c4te  of  thopvor 
property,  of  persons  who  wiU  not  take  cere  of  it  difn* 
selves.  Th^  question  is  oertatnJy  a  very  iiUportaiK  ones 
but  it  would  be  very  dangerous  fpr  this  Ckmrl  loewune 
a  jurisdiction  to  fiftop  in  trtmsitu. 

fojaneti<m  refused. 


Q^m  vi  ciui?^!^.  MS 


THE  ATTORNEY-GPNERAL  v.  HASTLEyI       '^^'^^ 


A^ 


COMMISSION  of  ehiin^bb  uif^;  bmmug  date      ^^^  ^^^^ 


the  Sd  of  Ji%  IBQ^,  baving  issiisdintavdie  Wert      ^>^'  i^- 

■Idiog  of  ihe  county  of  Ifar^  as.  loqowitiaaij.  bttring  '^^^"^.^^ 

date  th^  9d  of  IfajF  IMS,  wa»  taiwR  qndoK  kf  fagr  «Uek  being  uh 

Um^  jiaoftL  fovnd^  aad  preeented  totbe^fottawiag  ^  ^^^^^ 

fcclJ—     '•  ^     "^'..  I  .  astruttees, 

and  haying 
acted  as  such 
ThejF  itei  found,  tbal  a  papoelaf  land,  jb.  iha  paaeh  for  many 

efBingky^mB^,  iiy>Chay4U^152lVconvc9«lAo  tniiM«^  JSEfSlT* 

In  trast,  fo^  tke  finding  of  a  schoofaiiMtef^  te. teach  granii-  appointm^t 

mar,  within  %he  town  of  BMjgA^  iormw;  that  aevecal  questioned,  if 

homes  in  Bii^ey^  with  some  lands  Moqgiqg  ta  then^  ^ecut^^^e 

had,  together  witkaU  tha  rentey  iQeuei,  jm^lNrofits  theve*  duties  of  the 

o^  from  timeoutof  aM af maa»J»eea  asaignad,  iinyftadj  ^^Master of 


need,  addemple^,  for,  aad  toawnis  tfaa  aaaiatanaace  afreegram- 

^  a^  eeboelntaeter,  teaehiiif  geammar  f4|)uii  the  aaid  ^^^ttedto 

«awn  otMin^j  aad  that  thaea  jneasljpi  aeai-chavgoa  of  ^^"^|^ 

48a  4d.,  1^.  4d.f  and  6«l8dL>  bad^inidbeyflar  1570,  bean  in  the  school, 

gnatedio  tf4teteee,  upon  the  aama  IniUa*  ..Thqr  then  ^  l^udicT 

eet  ibrtii  the  eeveral  dooumaatafoUaadog^:.*^  AfiaoiiaeBt,  the  free  scho^ 

deted  ia  HW,  of  a  tenement  and  the  jippor^aneas,  sSJ^ldona- 

in  trasi,  that  the  rants  and  yaafly  profitaei^raof  should,  tions  pertly 

from  time  to  timej  for  ever,  be  amploye4.frt^tfaa  iQainta-  o?a  schoo^^'' 

nanee  of  a  sekoolvnaster^  teacMnc  graa^^iqaiNwidiin  the  ^^^^  P^^y  fo^ 
^»*.     ,  .      1  ji  1      ,,  the  support  of 

said  town  of  J3/fig[i(^  or  to  such  other  godly  usee  as  sboold  a  grammar 

be  thou^t  m^et  meet  fi>r  the  geod  and  fHpaoN^iQn  profit  of  ^^voted^^ 

the  town  and  parish  ofBing/ey,  and  to  no  other  use,  intent,  the  commis- 

%  sioners  of  cha- 

ritable uses  in 
leaa^  to  the  maintenaiv^e  ef  a  gr^asmat  school,  aail  tts^  decree  faavine  since  been 
foUjOWiJidy  tfie  >vhoIe  revenues  must  ^  applied  (9  the  iise.of  the  gramtt^ar  school,  at  least 
during  the  continuance  of  a  master  appointed  Kinder  die  present  system. 

Aa  r'  or 
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or  purpoie,  whatsoever.  A  conveyance,  dated  in  1605, 
of  a  messuage  and  premises  to  feoffees,  to  the  intent,  that 
the  yearly  profit  of  all  the  said  premises,  should,  yearly, 
from  time  to  time,  be  distributed,  for  the  maintenance  of 
a  schoolmaster,  teaching  grammar  within  the  said  town 
of  Bingletf,  or  to  such  other  good  and  godly  uses  as  should 
be  thought  most  meet  for  the  good  and  common  profit 
of  the  town  and  parish  of  Bingleyy  at  the  discretion  of 
the  feofiees,  and  to  no  other  intent.  A  conveyance^  also 
dated  in  1605,  of  a  house  and  lands  belonging  to  it,  to 
the  same  persons,  in  trust,  for  the  maintenance  of  a 
tdiooimaster,  teaching  grammar  in  the  said  town  of 
Jfingley^  for  ever.  And  lastly,  a  conveyance  dated  in 
1617,  and  made  in  performance  of  a  decree  of  the  Court 
of  Chancery,  of  about  sixteen  acres  of  land,  to  the  in- 
tent and  purpose,  that  the  rents,  issues,  and  profits^ 
should  be  employed  by  the  feoffi^es,  and  their  heirs  and 
assigns,  to  the  use  of  the  poor  people  of  Bingkj/^  and 
towards  the  maintenance  of  a  schoohnaster,  in  the  same 
town  of  Binglej^f  for  ever^  according  to  the  last  will  and 
testament  of  William  Wocier^  deceased,  and  of  his  intent 
and  meaning  therein  declared.  The  will  of  fVilUam 
Wooler  referred  to,  dated  in  1597,  directed,  that  50L,  or 
thereabouts,  should  be  bestowed  on  two  closes,  near  unto 
Binglof^  to  the  end,  that  the  poor  oSBinglof  might  have 
their  kine  grassed  in  summer,  at  the  half  rate,  and  the 
money  for  the  grass  to  go  towards  the  maintaining  {£  a 
school  at  Binglof^  for  ever,  at  the  discretion  of  four  of  the 
honest  men  of  the  town;  but  Mr.  Walt&  Currer  was  to 
have  the  placing  of  a  schoolmaster,  so  long  as  he  lived. 


The  inquisition  next  stated,  that  all  the  said  lands,  or 
the  rents»  issues^  and  profits,  thereof,  had  been  thereto^ 
fore  used  and  employed  to  the  several  and  respective 
uses  for  which  they  were  given,  or  had  otherwise  beeu 

limited 
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limited  or  appointed,  and  then,  after  mentioning  that 
Michael  Broadley,  by  will,  dated  in  1613,  gave  to  the 
school  of  Bingley  40/^  to  be  disposed  of  at  the  dis- 
cretion of  Nicholas  Walker  and  Thomas  Hawgitt^  the 
schoolmaster,  his  cxecutonf,  and  to  the  poor  of  the  pa- 
rish of  BingUy  iOs.,  proceeded  to  find,  that  for  the 
space  of  eighteen  years  then  past,  or  thereabouts,  a 
schoolmaster,  for  the  teaching  of  th&  grammar  unto  the 
children  of  the  inhabitants  of  the  said  town  and  parish 
of  Bingley^  had  been  kept  and  maintained  in  the  said 
town  of  Bingleyj  according  to  the  intents  of  the  several 
gifts  aforesaid,  and  that  the  said  Thomas  Haa^  had 
been  schoolmaster  there  for  the  space  of  nine  or  ten 
years  then  past,  and  having  then  lately  obtained  the 
vicarage  of  the  church  of  Bingley  aforesaid,  and  being 
incumbent  there,  had,  in  respect  of  his  charge  of  that, 
and  for  other  causes  and  reasons,  declared  before  the 
commissioners  aforesaid,   at  the  time  of  taking  thai 
inquisition,  relinquished  and  surrendered  up  his  said 
oflSce  and  calling  of  schoolmaster  of  the  said  school  of 
Bingley,   whereupon    the    said   feoffees    for   the   said 
school  had  proceeded  in  making  choice,  upon  their 
likings  of  a  schoolmaster  of  the  said  school  for  the  time 
present. 


18S0. 


The  decree  of  the  commissioners,  made  in  pursuance 
of  the  commission  and  inquisition,  contained  several  or« 
ders  for  the  regulation  of  the  charity.  First,  Thirteen 
persons  were  named,  who  wer^  during  their  lives,  to  be 
the  sole  committees  for  all  the  said  charitable  uses,  and 
they,  or  such  others  as  should  succeed  them  in  their 
places,  or  the  greater  number  of  them,  were  to  have  full 
power  to  receive  the  rents  and  profits  of  the  said  lands 
and  hereditaments,  and  the  stocks,  sums  of  money, 
debts,  and  other  chattels,  given  or  limited  to  the  said 
charitable  uses,  and  to  dispose  of  them  for  the  several 

Aa  3  and 
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and  r6^ective  uses  to  wbich  they  were  limited  or  given; 
all  persons  who  were  seised  of  any  of  the  said  lands, 
were  upon  .the  request  of  the  committees,  or  any  four  of 
them,  td  convey  to  the  committees  and  their  heirs,  and 
the  tenants  and  owners  of  the  lands,  charged  with 
any  ot  the  said  rehts^  as  also  me  tenants  and  farmers  of 
the  lands,  &c.  giveh  Id  the  said  c^arttabte  uses,  were 
to  pay  the  rents  td  the  coiAmittees,  or  such  four  of  them 
as  on  that  belbalf  should  be  nominated  by  all  of  the  com- 
mittees for  the  lime  being,  bt  the  greater  tiumber  ot 
tliem ;  and  tne  persons  in  wbose  hands  any  of  tlie  said 
stocks  tfr  sun:|s  of  'money  might  t>e,  were  to  pay  them  15 
the  commfttees.  No  leases  were  to  be  made  for  any 
term  greaiter  than  twenly-O^e  years,  or  in  Reversion,  of 
without  impeachment  of  waste,  and  so  m'och  re^t  and 
yearly  profit  at  tlie  least  were  to  be  reserved  ad  any  tnaii 
AbiXA  or  would  hdhd  Jtit  giV6,  fot  th6  payment  of 
Which  sufficient  security  and  daution  was  to  b<^  taken  ; 
the  said  slCdckl  Wei'e  to  be  pr^fsetved  entire,  and  the  pro- 
fits atld  y&atly  advantlBg'e  arising  therefrom  to  be  b^ 
stowed  to  tti6  utres  to  Vhich  they  were  given. 


Setcmit^,  Thfe  thirtfeen  cotniiiitte^s  Were  every  year  to 
elect  four  of  their  number  to  be  their  stewards  0€ 
bailiffs,  to  receive  the  rents,  &c.  and  to  cause  them  to  be 
disposed  bf  for  th6  sbid  respective  charitable  Ufses ;  at  the 
cfnd  of  Ae  yfear,  they  were  to  rendet  accounts  to  the 
Othet  comihfttees,  ^whidh  were  to  t>e  entered  in  a  b6ok 
provided  for  the  purp6s6 ;  the  book  was  to  be  kept  in 
tome  safe  and  convenie^nt  place  within  t!he  pat^h  church 
oiBingliy^  tmder  two  locks  and  keys  at  the  least,  one  of 
Which  keys  Was  to  remain  with  such  one  of  the  said 
committees,  as  the  rest  or  greaiter  number  of  them  should 
ACrtninate,  and  the  other  with  the  vicar  of  the  dhurcfc  of 
Bingley  for  the  time  t>eing. 


THiVd^,  Ifany  of  Hie  tommtltees  shotM  ^  o^  de* 
part  out  oftlie  countryi  or  gfve  up  his  platid,  or  should 
appear  in  any  sort  to  hk  unfaithful,  or  othdrwisd  Ulifll  or 
itnwof  thy  of  the  said  place,  then  the  i^idM  of  the  eom-» 
niittees  fbr  the  time  beinj^  or  the  greater  number  of 
them,  first  depbsifig  and  removing  the  said  unfit  and 
unworthy  persons,  wer^  to  elect  and  ohoose  some  other 
fit  person  or  persons  in  their  place,  to  imke  th«  foil 
number  of  thii^een  eommitfees;  and  the  person  or  per* 
«ons  so  deputing,  or  leaving  his  or  their  plaoe  or  places^ 
or  being  dep^ed,  #ere  C^  release  his  and  dieir  right 
atfid  title,  in  and  to  the  said  lands  tad  ptcoiists,  so  as 
«lway«  die  iAi6te  ffffit  end  M&te  of  all  list  said  lands 
HM  prtfAisiS  pfil^t  re^nirfn,  and  bie  in  the  aakl 
inittQes. 
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foitMIy^  The  (tihbritriinee  and  eslales  of  the  adtf  huids 
were  to  be  always  so  t>rd^rdd  and  disposed  of  by  renoir- 
4llg  of  feoffhiehU  thereof  unto  the  said  nses,  94  that  die 
taine  mtg^t  Mweys  be  in  ell  them,  the  said  comniiCteeB, 
oi<  Iti  Mght  df  thito  et  the  least. 


And  ibr  us  fMlb  Im  by  tbeiaquiskaoii  nfiMwsaid,  it  ap- 
pe^red^  tbai  sdl,  or  tbe  greater  partof  <iie^d  lands  and 
p^Bfitscs,  were  given  isnd  limited  for  the  Ending  of  a 
schoolmaster,  .to  teach  grammar  in  the  said  tovn  of 
Bingletfj  and  for  that  these  were  not  laws  or  directions 
given  by  the  said  fowiders,  eitlier  for  the  election  or  pro- 
iflsl<m  of  a  schoolmaster,  or  Ibr  the  ordering  end  govern- 
nent  of  the  said  schoolmaster  and  ediool  $  eo  that,  without 
e^nie  convenient  course  and  provision  in  that  behalf,  the 
said  lands,  refits,  and  profits,  would  be  utterly  ausem- 
ployed,  or  not  employed  according  to  die  intent  of  die 
founders.  It  was,,;^%,  ordered  and  decreed,  that  the 
said  thirteen  eommittee^  taking  unto  thea  some  two  or 
ttore  learned  Md  sufficient  teachers  within  the  said  West 
A  a  4  Riding, 
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Riding,  should,  from  time  to  tim^  ao  often  as  need 
should  require,  have  power  to  elect,  and  nominate,  and 
plaoea fit  and  suflSdent  person  to  be  a  schoolmaster  of  ^ 
the  said  school;  and  it  was  declared,  that  such  one  on^ 
was  fitting  for  the  said  plao^  as  should  be  found  first  to 
be  soundly  and  substantially  grounded  in  the  Christian 
reli^on  established  in  this  realm,  and  able  and  willing 
to  instruct  his  scholars  in  the  sam^  free  firom  all  points 
and  tenets  of  popery ;  he  was  to  be  of  a  virtuous  and 
refimned  course  of  conversation,  no  light  or  disordered 
person,  industrious  and  diligent  in  teaching,  and  mo- 
derate and  discreet  in  his  correction;  and  i^  after  he 
should  be  placed  in  the  said  place  and  room  <^a  schooU 
master,  he  should  prove  to  be  idle  or  negligent,  or  any- 
ways unfit  and  unworthy  of  the  said  room  and  plaoe^ 
then  the  said  thirteen  committees,  together  vrith  two 
such^nreachers  as  aforesaid  assisting  them,  should  have 
power  to  remove  and  put  out  the  said  schoolmaster  from 
the  smd  places  and  to  choose  another  in  his  room.   And 
whatever  the  said  thirteen  committeei^  or  the  greater 
number  of  them,  together  with  the  said  two  or  more 
preacher^s  assistants,  should  determine  and  do^  either  in 
the  election  and  placing  or  removing  and  diq>ladng  of 
the  said  schoolmaster,  should  stand  firm  and  good,  as  if 
the  same  had  been  done  by  their  unanimous  consent  and 
i^p*eemcnt* 


Sucihfyf  The  said  thirteen  committees,  assisted  by  two 
sudi  preachers  as  aforesaid,  wer^  Ifor  the  better  educa- 
tion, order,  and  government  of  the  said  schoolmaster  and 
scholars,  to  cause,  and  procure  laws  to  be  gathered  and 
sdected  out  of  the  laws  of  the  schools  of  Queen  Eliaa- 
beth  at  Wakefield,  or  of  the  school  at  Sedbur^,  or  any 
other  schools  where  th^  should  find  any  good  laws 
established,  in  that  behalf,  or  such  other  directions  aa 
ought  best  serve  fi>r  the  ordering  and  government  of  the 
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•aid  sdiool  of  Bir^Uy^  which  laws  the  said  comminioDert 
did  limit  and  appoint  the  said  thirteen  committees  to  see 
didj^  perform^  and  pat'in  execution. 

Lasihfi  The  decree  dhrected,  that  the  thirtem  com- 
mittees shonld  be  allowed,  out  of  the  lands,  rents,  and 
stoeka  of  money  belonging,  or  limited  to  the  said 
seferal  and  respective  charitable  uses,  all  such  charges, 
as  they  shonld  be  put  to  in  any  suit  or  suits  what* 
soever  concerning  the  same,  together  with  all  the 
charges  of  the  commission,  and  the  execution,  return, 
and  exemplification  thereof  under  the  Great  Seal  of 
England. 

By  indenture  of  feofiment,  dated  the  ISth  of  %Jme^ 
167i»  Samud  Sunderland  conveyed  several  messuages, 
parcels  of  land  and  hereditaments,  to  nine  persons  therein 
named,  and  theirheirs,  to  hold  to  the  use  of  himself  for  life^ 
tfid  after  his  decease,  as  to  part  of  the  premises,  to  th^ 
use  of  the  Vicar  of  BingUy  for  ever;  and  as  to  another 
port  of  the  said  premises,  to  the  use  of  the  master  of  the 
Free  Grammar  School  of  Bingley  aforesaid,  lawfully  li- 
censed for  the  time  being,  for  ever ;  provided  that  the 
same  sdioolmaster,  for  the  timebein^  should  pay  out  of 
tbe  rents  and  profits  of  the  siud  knds  and  tenements,  the 
yearly  sum  of  4l.  unto  the  usher  master  of  the  said 
acbool  ct Bingley i  by  equal  portions,  for  ever;  the  said 
«nher  master  to  be  nominated  and  elected  by  the  upper 
master,  and  by  the  feoffees  therein  named,  and  their  suc- 
cessors, or  the  major  part  of  them,  and  lawfully  lioeased 
accordingly ;  and  as  to  the  remaining  part  of  the  said 
premises,  to  the  use  of  the  most  indigent  and  necessitous 
poor  people  of  the  said  township  of  Bingley.  It  was 
directed,  that  whoi  the  said  nine  feoffees  should,  by 
death,  be  decreased  to  the  number  of  four,  then  these  four 
sbottldy  nithtii  three  months,  taking  advice  of  the  vicar 

or 
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or  mififeter  of  the  said  parish  church  for  the  time  betng*, 
elect,  nbminntei  and  nppoint  nine  of  the  mo»t  able  and 
discreet  inhabitants  within  the  said  parish,  and  the  (put 
surviving  feoffees  were  to  convey  the  premises  to  the 
said  nine  inhabitants  so  then  n6mfnated  and  eleeled  ;  and 
the  snrtivors  of  them  to  stand  seized  thereof  as  feofibes 
in  tru^t  for  the  above  uses.  The  feofBies  were,  from 
tfm6  to  time,  to  keep  the  premises  in  good  repair. 


Under  t!ie  above^stated  decrfete  and  feofftnent,  a  free 
school  hhd,  for  a  long  period,  subsisted  at  Bingkj/^  fi)r 
theTegulation  ofwhich,  the  present  inforniation  was  filed, 
at  the  relation  of  three  of  the  inhabitants,  agilillftt  the 
Rev.  Dr.  Hartley^  the  schoolmaster,  and  the  thirteen 
pe^n^  vilio  w^re  the  jf^reseut  cotmnittees  or  troAtee^. 

Hie  itifi»irmari<m  containied  a  «fariety  of  oonipiaiiiits 

gainst  the  maKter  find  the  trustee*,  relMing  both  to  the 

personal  botliitact  of  the  former,  and  to^  the  general  m*- 

nageikient  of  the  charity.     It  wHs  roprcsetit^j  tiiat  a  de^ 

^tion  Ivom  the  ancient  usage  of  dre  soho(d  bad  token 

pUee,  in  exduding  from  the  coarse  of  edi]eatioii,kistnic- 

tion  in  the  English  language^  smiting,  and  aiithaaetic, 

«ild$  in  adibjtting  to  the  school,  a  Dumber  of  bottnden, 

living  ta  the  maater'a  house,  aod  foreigners,  or  chtldmn 

not  horn  of  patients  residing  in  Binglexf.    The  master 

^o  was  appointed  in  1791,  had  in'17^7  been  preaenled 

by  Lord  J[x)ughboroUgAj  then  Lord  Chaneellor,  to  the 

*7«earage  of  Bingl^.   It  was  insieted,  in  ijie  inforiBatioo, 

'  •diat  ihe^  two  offices  onght  not  to  be  held  by  the  eame 

person.      It  «ko  aecoted  the  master  of  oeglGCting  the 

'  edttcaCion  of  the  free  scholars,  and  exercising  undaeaeve- 

-  rity  towards  them ;  it  was  alleged  that  his  whole  atten- 

.lion  was  devoted  to  the  care  of  the  hoarders,  who  were 

allowed  greater  privileges,  and  who,  presuming  on  their 

rorik  in  life,  were  in  <h«  hghifof  beating  and  ilUreatiog 

the 
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the  othel"  boys ;  rtie  Yfta$tef  wns  niso  charg(^<J  wflh  de- 
manding ttioney  for  the  instructioti  of  ihe  free  scholars. 
It  was  also  alleged  that  the  master  had  been  suffered  to 
have  the  entire  management  of  the  charity  estate,  that 
improper  leases  had  been  granted,  that  the  directions  of 
the  decree,  &s  to  the  annual  election  of  stewards,  had 
been  neglected,  and  that  no  trustees  had  been  regularly 
appointed  bf  the  liands  givett  to  the  use  of  the  charity,  by 
Samuel  Sunderland.    The  information  prayed  the  ap- 
pointment of  a  new  schoolmaster  and  trustees,  a^d  that 
all  improper  leases  granted  by  the  Defendants,  the  trus- 
tees or  pretcfn'de<!  trustees,  might  be  set  aside,  and  all 
other  acts  done  by  therii  contrary  to  the  true  intent  of 
the  founder  declared  void ;  that  it  might  be  decreed, 
that  the  schtool  ^'as,  and  ought  to  be  conducted,  in  future, 
as  a  school  for  general  education,  open  to  all  boys,  cHll- 
dren  of  thte  inhabitants  of  the  paHsh  6f  Bhgtci/^  without 
distinction,  and  that  all  proper  directions  miglil  be  ^iveA 
for  the  due  regulation   and  riiaiiagemerit  of  the  said 
school,  as  a  school  for  general  education,  and  ihAt  tt 
rnig^t  be  declared,  that  no  boarders  or  foreigners  ought 
to  be  taken  by  the  schoolmaster,  or  admitted  into  the 
scliool,  and  fhat  proper  directions  might  be  given  as  to 
the  regular  appointment  of  trustees  and  stewards  cff  the 
charitv  estates  and  funds,  and  of  the  usher  or  ushers. 


Arroi^V- 


The  answers  of  the  master  and  trustees  insisted,  that, 
according  to  the  intent  of  the  founders,  the  school  was  to 
be  a  free  grammar-school,  for  teaching  the  learned  lan- 
guages grammatically,  open  to  the  children  of  all  the  in- 
habitants of  the  parish  of  Bingley^  legally  settled  there ; 
and  that,  conformably  to  this,  it  had  been  the  invariable 
usage  not  to  admit  any  children  who  were  not  able  to 
read  sufficiently  well  to  be  put  into  the  Latin  Accidence. 
They  contended,  that  the  master  was  at  liberty  to  take, 
boarders,  as  liad  always  been  usual,  and  denied  that  the 

office 
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office  was  incompatible  with  that  of  vicar.  The  master 
stated,  that  he  charged  about  a  guinea  a  half  year, 
to  those  of  the  free  scholars  who  learned  writing  and  ao- 
counts,  for  that  species  of  instruction,  and  for  ink,  pens 
and  paper,  which,  he  submitted,  was  a  proper  de- 
mand, as  he  had,  at  his  own  expense^  to  provide  a  per- 
son to  teach  those  subjects.  There  was  also  a  charge 
of  from  Sd.  to  Is.  Sd.  a  half  year,  for  coals,  and  the 
school-cleaner.  All  the  different  charges  of  misconduct 
were  positively  denied. 


Evidence  was  entered  into  on  both  sides;  a  number  of 
aged  persons,  who  had  formerly  been  scholars,  were  ex- 
mined,  as  to  the  usage  of  the  school  in  their  times.  The 
accoujits  they  gave  were,  to  a  certain  extent,  contradic- 
tory, some  stating  that  no  boys  were  admitted  till  they 
were  able  to  read  English,  while  the  others  deposed  that 
the  younger  scholars  were  taught  the  alphabet  and  read- 
ing, and  that  primerd,  spelling-books,  and  horn  books, 
were  in  use.  It  appeared  that  it  had  been  customary  to 
'  make  a  charge  for  writing  and  accounts,  and  that,  for  at 
least  sixty  or  seventy  years  past,  the  successive  masters 
had  been  in  the  habit  of  taking  boarders.  It  was  proved 
that,  by  the  regulations  of  the  school  of  Wnkffield^  no 
scholars  were  admitted  till  able  to  read  English,  and  to 
begin  the  Accidence^  and  that  the  master  and  usher  were 
permitted  to  receive  boarders.  Witnesses  were  also  ex<- 
amined  as  to  the  management  of  the  school  since  the  ap- 
pointment of  Dr.  Hartley.  The  number  of  free  scholars^ 
at  the  time  of  the  filing  the  information,  in  1816,  was 
very  small,  not  exceeding  twelve.  The  salary  of  the 
master  amounted  to  about  200Lper  annum,  besides  whicb^ 
he  enjoyed  the  use  of  the  school-house. 

In  the  year  1814,  complaints  having  been  made  by 
some  of  the  inhabitants  ofBingUy,  respecting  the  ma- 
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nagement  of  the  school,  and  the  conduct  of  the  master,        1820. 
the  trustees  determined  to  hold  a  meeting  for  the  pur-    ^     '  '    ^ 
pose  of  hearing  any  evidence  offered  in  support  of  the      Gbneeal 
charges.   They,  accordingly,  having  provided  themselves     Habtlit. 
with  the  assistance  of  two  clergymen  of  the  West  Riding 
of  Yorkf  met  on  the  28th  October  1814,  when  however 
the  persons  who  had  made  the  complaints  did  not  at- 
tend*   On  the  Sd  November  following^  they  met  again, 
and  adopted  some  rules  for  the  future  regulation  of  the 
school.    By  these,  they  repealed  a  former  order,  which 
had  permitted  the  usher  to  receive  boys  into  the  school,  . 
to  be  taught  reading,  at  55.  per  quarter,  and  directed, 
that  none  should  be  admitted  unless  they  could  read  the 
Testament  sufficiently  well,  to  be  forthwith  promoted  to 
the  Latin  Accidence;  they  fixed  the  hours  of  attendance, 
and  directed  the  course  of  instruction,  besides  classical 
learning,  to  comprise  the  church  catechism,  and  reading 
select  portions  of  the  holy  Scriptures,  and  English  books 
of  moral  instruction.  It  was  also  ordered,  thatthe  scholars 
should  not  absent  themselves  from  school,  without  good 
reason,  and  that  they  should  come  clean,  with  shoes  on 
their  feet.     Some  of  the  boys  having  been  in  the  habit 
of  coming  in  clogs,  the  inconvenience  of  the  noise  oc- 
casioned by  them  gave  rise  to  the  latter  regulation ;  it 
was  complained  of  as  an  hardship  on  the  poorer  classes. 

It  appeared  that  the  directions  of  the  decree  of  1623, 
and  the  feoffment  of  1671,  as  to  keeping  up  the  number 
of  trustees  had  not  been  regularly  complied  with.  In  the 
year  1815,  there  was  only  one  surviving  trustee  of  the 
premises  given  by  S.  Sunderland;  he  then  appointed  nine 
others  to  succeed  him,  and  conveyed  the  charity  estates 
to  them.  As  to  the  other  part  of  the  charity  property, 
the  number  of  trustees  of  which  was  fixed  by  the  decree 
at  thirteen,  the  appointments  had  also  been  irregular, 
there  having  been  six  vacancies  in  1772^  and  also^  at 
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other  timely  less  than  the  proper  namber ;  and  on  the 
nomination  of  new  trustees,  conveyances  of  the  legal 
estate  had  not  been  executed.  The  same  persons  who 
were  trustees  pf  the  premises  given  by  Sunderlan^^ 
had>  i|)  generali  been  f^Iso  trustees  of  the  other  estates. 
The  trustees  had,  in  the  year  1807s  demised  a  part  of  the 
charity  estates  to  Dr.  HaHley^  for  twenty-one  yearsi 
a(  30/.  per  gnnum^  which  did  not  appear  to  be  less  than 
the  real  value;  out  of  the  rent,  he  was  to  retain  WLper 
0unufn9  to  repay  himself  a  sum  of  4^0/.  expended  by  him 
in  dpfending  the  title  of  the  charity  to  a  part  of  its 
lands. 


The  cause  wa?  heard  on  th^  13th  of  pecember^  1818, 
before  his  Honour  ih^  Vice-Chi^ncellor,  who  was  pissed 
to  decree  that  it  sliould  be  referred  to  the  master  to  in- 
quire who  arc  now  the  committees  or  trustees  of  the 
charity  estates  mentioned  in  the  decree  pf  the  2d  of  3/ay, 
1623,  and  of  the  charity  estates  comprised  in  the  Ceufiment 
of  the  15th  oijwie^  1^71,  and  in  whom  the  legal  estates 
are  now  vpstcd ;  and  the  master  was  tp  be  at  liberty  to 
stAte  ajiy  special  circumstances  respecting  the  trustees  or 
the  estates.  It  was  ordered^  that  the  master  should  in- 
quire, whether  the  estates  were  let,  and  whether  the  same 
were  p.roperjy  let ;  and  also,  whether  it  wa^  for  the  be- 
nefit of  the  town  and  parish  of  Bingley^  that  the  revenues 
of  the  school,  pot  absolutely  appropriated  in  the  re- 
spective grants  thereof  to  the  maintaining  of  a  grammar 
school,  should  be  employed  for  instructing  the  children 
of  the  said  town  and  parish  of  Bingky  in  reading,  writ- 
ing, or.  accounts^  The  master  w^s  also  to  inquire, 
whether  U  was  for  the  benefit  of  the  froe  scholars  that  the 
schoolijiaster  should  receive  boarders  for  instruction,  or 
other  children,  who  did  npt  partake  of  the  benefit  of  the 
fre^  school.    And  wb^ether  the  duties  of  the  vicar  of  the 
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said  parish  of  Bingley  were  inconsistent  with  those  of  the 
schoolmaster  of  the  said  school  ? 

From  this  decree  the  Defendants  appealed,  and  moved 
to  stay  the  proceedings  pending  the  appeal.  After  hear- 
ing the  motion  at  considerable  length,  the  Lord  Chan- 
cellor directpd  the  appeal  to  be  set  down,  and  it  now 
came  on.    .     , 

Mr.  Hari,  Mr,  Welherellj  and  Mr.  Spe7ice  for  the  re- 
lators,  contended,  that  ihe  legal  seisin  of  the  estates  not 
having  been  transmitted  by  conveyances  from  the  ori- 
^nal  trustees,  some  interference  on  the  part  of  the  Court 
was  necessary  to  supply  that  defect.  It  appears,  that 
the  number  of  trustees  has  been  several  times  less  than 
eight,  by  which  their  power  of  electing  others  wps  taken 
away ;  it  follows,  that  there  are  not  now  any  regularly 
constituted  trustees ;  and  the  appointment  of  the  master 
is  open  to  the  same  objection. 

The  inquiry  as  to  the  compatitility  of  the  offices  of 
schoolmaster  with  that  of  vicar  of  Biiigley^  is  founded 
upon  the  language  of  the  commijssioners'  decree,  and  of 
Stmderland's  endowment.  By  the  former,  the  vicar  fs 
intrusted  with  the  key  of  the  documents  belonging  to 
the  foundation.  By  the  latter,  distinct  donations  are 
made  to  the  vicar  and  schoolmaster ;  the  vicai*  is  also  to 
assist  in  the  selection  of  trustees^  who,  when  choseii, 
have  the  power  of  controlling  the  master.  These  pro- 
visions indicate  strongly,  that  an  union  of  the  two  cha- 
racters was  not  contemplated. 

The  next  ground  of  complaint  is,  that  tlie  charity  has 
cf  lole  been  converted  into  a  school,  having  for  it»  op}y 
olgect  the  j*cception  of  boarders*  The  endo^mentmakes 
m^  mention  of  the  subject,  as  in  Attorruy-QeHMit  x. 

Lord 
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Lord  Clarendon  (a),  and,  therefore,  the  practice  ahould 
not  be  permitted,  unless  foand  to  be  conducive  to 
that  which  ought  to.be  the  primary  object  of  the  estab- 
lishment, namely,  the  gratuitous  education  of  the  poor. 
But  here  the  result  proves  the  mischief;  the  school 
being  deserted  by  the  free  scholars,  driven  away  partly 
by  the  neglect  of  the  master,  and  partly  by  the  insolence 
and  ill  usage  of  their  richer  companions.  The  evidence 
shows  that  this  practice  has  only  been  recently  in- 
troduced. 


With  reference  to  the  branches  of  education  to  be 
taught,  it  is  to  be  observed,  that  the  school  is  supported 
by  different  endowments,  several  of  which  are  for  the 
foundation  of  a  school  generally.  The.  revenues  of 
these  are  not  necessarily  to  be  applied  to  education  in 
the  learned  languages ;  and  if  the  interest  of  the  ndgh* 
bourhood  requires  it,  may  be  devoted  to  purposes  of 
more  general  utility.  If  the  decree  of  the  commission- 
ers had  determined  the  contrary,  the  Court,  it  is  con- 
ceived, might  now  correct  it.  But  the  evidence  o(  that 
usage  gives  a  construction  to  the  endowments  and  de- 
cree, and  shows  that  the  first  elements  of  education  are 
to  be  included.  The  trustees  are  authorized  to  frame 
new  regulations,  and  in  doing  so^  are  not  .bound  by  the 
reference  to  Wakefield  and  Sedburgh  schools ;  they  might 
have  recourse  to  any  others,  and  it  is  not  uncommon 
for  the  course  of  education  in  grammar  schook  to  com- 
prehend reading  and  writing.  Several  instances  are 
mentioned  in  Mr.  Csr/tWs  work.  (&) 


(«)  17  Ves.  491. 

(6)  A  concise  description  of  the  enitowed  grammar  schools  la 
England  and  Waies,  by  NkhoUu  CarUile,  F.  R.  S.  M.  R.  1.  A.  See 
vol.  i.  p.  1.  117.  806.  789.  vol.  ii.  p.  909.  996.  547.  559.  565.  479. 
490.  501. 

Mr. 
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Mr.  HMd^  Mr.  Parker^  and  Mr.  SStirroWf  for  the 
Befendants,  argued  that  all  the  imputations  contained  in 
the  infermation  had  been  negatived  by  the  evidence. 
With  respect  to  the  subjects  of  educajtion,  they  con- 
tended, that  the  commissioners  had  not  exceeded  their 
authority  in  devoting  the  funds  to  a  grammar  school, 
vhich  appeared  to  have  existed  previously  to  their  de* 
cree.  That  decree,  and  the  subsequent  usage  which 
has  been  conformable  to  it,  shew  that  the  school  has 
always  been  considered  to  be  a  grammar  school,  and  it 
is  now  well  settled,  that,  in  a  grammar  school,  the  edu- 
catbn  is  confined  to  the  learned  languages.  In  the 
case  of  the  AUomejf^General  v.  WhUdey  (a),  where  that 
was  decided,  some  part  of  the  endowment  was  not 
limited  expressly  to  a  grammar  school,  but  the  usage 
gave  a  constmction  to  the  grant  With  respeot  to  the 
practice  of  taking  boarders,  they  denied  that  any  mis- 
chief had  been  shown  to  result  from,  and  contended  that 
the  free  scholars,  in  fiict,  derived  advantages  from  the 
asMciation  with  their  superiors,  and  from  a  master ' 
being  obtained  of  qualificadons  superior  to  those  that 
could  be  eiq)ected  for  a  small  stipend,  unassisted  by 
any  other  source  of  income.  They  refeirred  to  the  At'^ 
tomey^General  v.  Lord  Clarendon^  and  also  cited  the 
Sutian  Qddfield  case  (6),  King  v.  the  Bishop  of  CAesler 
(c),  Eden  v.  JFbsfer  (d),  PhilUps  v.  Bury  {e\  Attorney^ 
General  v.  Lock  (/),  Aitomey-General  v.  Middleton  (g), 
AUomsy^General  t.  Di^pie.  {A) 
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The  Lord  Chancellor  (i),  after  stating  the  prayer  of  the  Jan.  25. 
information,  and  the  decree,  observed,  that  it  directed  an 


(a)  11  rtfff.941. 

(c)  2  Stra,  797.  2  Burr.  1043. 

{e)  1  Ld.^  Raym.  5.  DukCj  245. 

(g)  2  Vu.  sen.  327. 

(t)  ExrelaHone, 

Vol.  n.  B  b 


(b)  10  Co.  31.  Ihike,68. 
(d)  2  P.  WU1.32S. 
(/)  3  Aik.  164. 
(h)  13  Vet.  159. 
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inquiry,  whether  it  would  be  for  the  bebefll  of  the  town 
otBtHgky^  that  the  revenues  of  the  charity,  net  afaeo- 
lutely  appropriated  to  h,  grammar  sebool,  should  be  on- 
ployed  for  instructing  the  children  in  readings  writing, 
or  acoounts.  This  refers  to  those  words  of  die  inaliii- 
mmtB  which  originally  left  it  open  to  certain  penons 
named  in  them,  to  apply  those  revenues  to  the  mainte- 
nance of  a  grammar  school,  or  to  what  are  termed  other 
godly  and  pious  purposes.  The  decree  directs  an  in- 
quiry, whether  these  revenues  can  be  applied,  not  to  other 
godly  and  pious  purposely  which  may  be  laid  before  the 
Master  in  a  scheme^  not  in  the  establishment  of  a  aehool 
for  general  education,  but  in  teaching  reading,  writinf^ 
and  accounts.  This  would  be^  within  the  meami^  of 
the  authors  of  the  gift,  a  godly  and  pious  purpose;  but 
it  is  not  the  habit  of  the  Court,  to  determine  what  the 
godly  and  pious  use  is  to  which  the  rerenues  shaU  be 
applied ;  it  leaves  it  to  those  interested  to  lay  a  plan  be- 
fore the  Master*  I  think  I  am  justified,  by  a  most  care- 
ful attention  to  the  evidence,  in  sayings  that  whatever 
may  be  said  of  teaching  writing  and  aocounts  in  this 
grammar  sdiool,  there  is  no  pretence  for  asserting^  that, 
according  to  the  usage,  it  has  been  a  school  for  teaching 
writing  and  account^.    It  is  quite  dear  that  it  haa  not 


The  next  inqtth7  is,  whether  it  is  for  the  beoefit  of 
the  free  scholars  that  the  Master  Aould  receive  boarders. 
It  will  be  observed,  that  neither  this  ojr  the  preoedBi\g 
inquiry  apply  to  the  question,  what,  in  point  of  fact,  has 
been  the  usage;  but  it  proceeds  upon  a  principle  that 
gives  this  case  a  great  degree  of  importance ;  for,  if  this 
inquiry  is  to  be  directed  here^  I  do  not  know  wliy  the 
same  is  not  to  be  done  with  respect  to  all  the  grammar 
schools  in  the  kingdom,  in  nine-tenths  of  which  I  be- 
lieve boarder^  or  foreigners,  are  received.  It  goes  upon 
the  principle,  that  unless  it  be  de  facto  for  the  benefit  of 

the 
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Uie  fine  ashol«r%  all  those  ■ohooli  are  miicoaidncted 
where  the  masters  have  admitled  boarders  with  theoH 
seive%  or  foreigners  boarding  with  others*  If  this  prin* 
dple  be  reeogniaed^  I  do  not  know  what  is  to  become  of 
many  grammar  sdiool%  and  of  our  onhersities^  for  those 
who  are  not  on  the  several  foondations  are^  in  a  senses 
lbmgnevB»  But  if  it  be  the  law  that  thej  ought  to  be 
exelnded^  that  law  must  be  administered* 
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Aa  to  the  enquiry^  whether  the  duties  of  vioir  and^ 
aohodBUMtar  be  inconslsletiti  the  Court  knows  what  the 
duties  of  the  vicar  are  without  the  assistance  of  an  en* 
qnirjF.  There  is  no  evidenoe  to  show  the  incompati^ 
Inlity  of  the  oflBces}  and  it  musif  therefor^^  stand  upon 
the  instruments  creating  the  office  pf  schoohnaster^  or  on 
his  duties  as  evidenced  bjr  those  instruments,  and  the 
usages  of  the  school:  and  I  ai^rehend  it  was  the  busi- 
Biss  of  the  Gourtji  upw  the  original  hearingi  to  deter- 
inine  the  effirat  of  those  instruaieiitv.  It  is  diffioult  to 
8ay»  therefore,  that  this  enquiry  should  form  part  of  thf 
decree. 

The  argument  has  b^en  principally  directed  to  the  ques* 
tion,  what  the  usage  of  the  school  has  been  ^  to  what  has 
been  taught :  the  doctrine  stated  in  the  Attamey-General 
V.  WhiteUy^  gamely,  clinging  to  the  usage,  has  been  very 
fairly  insisted  on,  and  it  has  been  strqngly  contended^  that 
It  appears  from  the  usage,  that  some  pajt  of  the  revenues 
has  been  applied  to  thepurposeof  teaching  reading,  writing, 
and  accounts.  It  has  therefore  been  my  duty  to  look  at 
the  whol^  evidence^  but,  before  I  state  the  effect  of  it,  it  is 
necessary  to  detail  particularly  the  state  of  the  record ; 
for  though  I  admit  (whether  I  admit  It  with  regret  is  of 
no  consequence)  that,  in  a  charity  case,  the  Court  may 
grant  the  relief  that  should  have  been  asked,  whether  it 
has  been  asked  or  not,  yet  experience  justifies  me  in  say- 

Bb  2  ing^ 


370 


CASES  IN  CHANCERY. 


1820. 


Attorney- 
General 

V. 

Hartley. 

Although  in  a 
charity  case 
the  proper  re- 
lief may  be 
granted, 
though  not 
prayed  for, 
yet  the  state 
of  the  record 
18  to  be  con- 
sidered with 
reference  to 
the  question 
of  costs. 


ingy  that  a  more  unwholesome  principle  could  not  be 
chosen,  if  it  did  not  recollect  that  it  must  exercise  a 
sound  discretion,  as  to  what  is  to  be  done  in  the  matter 
of  costs.  Taking  this  case  as  an  illustration,  let  us  see 
how  it  would  stand,  if  the  Court  does  not  take  the  greatest 
care  as  to  the  matter  of  costs.  AU  the  costs  of  these 
charity  suits  come  out  of  the  estate,  that  is,  out  of  the 
estate  of  the  master,  a  person  who  is  only  tenant  for  life : 
and  can  it  be  just  that  an  information  should  be  filed, 
involving  most  expensive  enquiries,  containing  gross  im- 
putations on  the  conduct  of  individuals,  and  allegations 
not  proved,  upon  which  no  relief  has  been  given,  or  could 
be  sought,  and  yet  that  the  costs  of  all  parties  should  be 
paid  out  of*  the  fund  which  is  provided  for  the  annual 
maintenance  of  the  master  ?  It  cannot^be  just  that  such 
should  be  the  rule,  and  I  desire  it  therefore  to  be  under- 
stood, that  though  it  is  the  duty  of  the  Court  to  grant 
the  proper  relief,  the  terms  to  be  imposed  between  the 
parties,  as  to  costs,  are  altogether  in  the  sound  discretion 
of  the  Court. 


Cift  to  trus- 
tees to  support 
a  schoolmas- 
ter ;  it  is  in 
their  discre- 
tion to  found 
a  grammar 
flcnool,  or  a 
school  for 
teaching  other 
branches  of 
learning,  sul^ 
jecttothe 


His  Lordship  then  stated  the  inquisition  as  set  forth 
in  the  information,  remarking,  that,  with  respect  to  a 
large  proportion  of  the  gifts,  the  revenues  were  appropri- 
ated to  a  schoolmaster  teaching  grammar.  As  to  the 
others,  it  was  not  necessary  that  there  should  be  a  gram- 
mar school  only.  With  respect  to  the  gifts  for  the  main- 
tenance of  a  schoolmaster,  it  was  in  the  discretion  of  the 
feoffees,  whether  he  should  be  a  schoolmaster  teaching 
grammar,  or  a  master  to  teach  the  elements  of  other 
learning.  And  I  find  it  laid  down  in  Duke^  that  if  there 
is  a  grant  enabling  trustees  to  build  a  school,  without 
saying  what  sort  of  school,  and  the  commissioners  make 
it  a  grammar  school,  the  Chancellor  may  say  it  shall  not 
be  a  grammar  school,  but  a  school  for  writing  (e) ;  not 

(a)  <<  If  the  gift  be  general,  for  the  maintenance  of  a  school,  and 

that 
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that  he  must  do  so,  but  that  he  may ;  and  I  should  be        1820. 
sorry  to  treat  that  work  with  disrespect,  it  having  always    ^^^^^JaxEY- 
been  considered  of  great  authority :  the  latter  part  de-      General 
rives  additional  authority  from  being  written  by  Sergeant     Habtley, 
Moore^  who  was  the  drawer  of  the  act  which  established  controul  of 
♦i,rvo^  ^  ..•«•«:-«:,>.,«  the  Court  of 

these  commissions.  Chancery. 

On  the  other  hand,  if  the  words  free  grammar  school 
have  in  law  an  appropriate  sense,  meaning  a  school  in 
which  the  elements  of  the  learned  languages  are  taught, 
It  becomes  a  matter  of  great  consideration,  how  it  is 
possible,  either  for  commissioners,  or  for  this  Court,  to 
apply  the  revenues  to  any  other  purposes  than  those  to 
which  the  author  of  the  charily  has  devoted  them ;  and, 
upon  looking  through  that  history,  which  the  world  has 
lately  been  furnished  with,  it  seems  difiBcult,  with  re- 
spect to  several  schools,  to  know  by  what  authority  it  is, 
that  trustees,  without  the  sanction  of  this  Court,  without 
the  sanction  of  the  King,  who  has  so  much  to  do  with 
charities  by  his  prerogative,  have  banished  grammar  al- 
together from  the  schools,  and  left  them  any  thing  but 
grammar  schools.     If  the  legislature  interpose  and  say, 
that  what  was  given  to  one  charity  shall  be  appropriated 
to  another,  we  must  bow  to  that ;  but  I  do  not  know 
what  authority  the  trustees  have  to  do  it.     I  have  heard 
it  attributed  to  the  doctrine  of  cypres,  and  that  if  a  gram- 
mar school  is  not  beneficial,  it  may  be  fit  to  apply  the 
rents  and  profits  to  other  purposes ;  but  what  authority 
is  there  for  that  ?    When  the  master  of  a  free  grammar 
school  has  been  appointed,  and  is  ready  to  do  his  duty, 
there  is  a  trust  to  apply  the  rents  for  His  benefit,  and 
they  must  be  so  applied.     It  is  not  like  the  cases  where 
the  conveyance  has  taken  away  all  interest  from  the  heir- 
at-law,  but  there  is  no  manner  of  applying  the  property 

the  decree  be  made  for  a  grammar  school,  the  Lord  Chancellor  may 
alter  the  decree,  and  oppoint  it  for  a  writing  school."    Duke,  169 . 
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to  the  purpose  for  which  it  was  ffven,  then  not  the  tros- 
tees,  but  the  King  acting  in  the  Court  of  Chancery,  may 
apply  the  property  cypres;  but  the  trustees  cannot  do  it 
of  their  own  auUiority,  they  must  resort  to  this  Court 
for  a  sanction. 


Hie  inquisition  states,  that  for  eighteen  years  past 
there  had  been  a  schoolmaster  teaching  grammar  accord- 
ii^  to  the  gifts  aforesaid,  from  which  it  should  seena^ 
that  there  was  but  one  school  at  BingUy^  and  that  it  was 
a  school  for  the  teaching  of  grammar,  whatever  these 
words  may  import.  It  is  also  recited,  that  all,  or  the 
greater  part  of  the  gifts  were  for  the  finding  of  a  school- 
master to  teach  grammar,  but  that  no  laws  or  directions 
iiad  been  given  for  the  election  of  a  schoolmaster,  or  for 
the  government  of  the  schooL  This  also  is  a  strong 
passage  to  show,  that  at  that  time  thore  was  only  one 
school,  and  thatjthat  was  a  grammar  school;. for  when 
the  commissioners  adverted  to  the  fact  that  there  was  a 
school  and  a  schoolmaster  without  proper  provisions, 
requiring  to  be  regulated,  it  is  unaccountable  that  they 
should  make  no  provision  about  any  other  school,  if 
there  was  any  other,  and  1  therefore  feel  this  to  be  very 
strong  evidence  to  show,  that  at  that  time  of  day,  the 
construction  which  had  been  actually  put  on  these 
several  grants,  independently  of  so  much  of  their  con- 
tents as  devotes  a  part  of  the  revenuesi  to  the  poor,  did 
provide  an  application  of  ihe  rents  and  profits  of  all  of 
tliem,  as  far  as  the  school  was  concerned,  to  one  school 
only,  th&t  school  being  a  grammar  schooL  Whatever 
is  tlie  sense  of  the  word,  grammar  school,  either  ac- 
cording to  the  meaning  it  generally  imports,  or  accord- 
ing to  any  construction  that  can  be  put  upon  it  by 
arguments  from  the  usage  at  the  present  day,  and 
though  origitially  there  might  have  been  an  intention  to 
give  part  of  the  rents  and  profits  to  form  difierent 
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adhoob^  afad  sonie  of  ihebi  not  gnomuir  fleherit^  Jre^  th 
point  of  faot^  the  originU  «p|)liitetiaii  had  been  Bilch  ta  I 
hoYe  pdnted  out* 

Tbeie  eDdowmente  are  dislmct  firoln  ibitil/iSmlderlandi 
whidi  wai  lAade  io  Ifltl,  ifid  by  it  certain  plietnisee  are 
given  to  thb  nee  of  the  master  of  the  *firee  gimiunar- 
ifdiooli  dt  BUgU^  This  iostnunent  showsi  that,  at  that 
tim^  m  I6f  1|  tbeie  i#as  aiAy  bbe  free  gramdiar  ifchool 

His  Lordflliip  here  read  the  charges  of  the  iaferma* 
tion,  remarking,  that,  as  to  those  boys  who  had  been 
tai^^  wrtiing  and  aatlbsielici  ihe/qilestiflA  would  be^ 
whctheir  th^  were  tmufjbk  as  free  fcohokn^  or  Krb^thdr 
they  paid  ftor  it ;  a.fad  diet  tbeevidenfid  sbciwed  thai  it 
was ae fxurl of  tbe daty  of  tbefaiittdr,  iiiipaid^  fo  teaeh 
\writiilt  add  atitbnelde^  ind  that  it  aflp^ured^  that^  ai  fin: 
as  memiary  went,  whether  the:  mdsler  tobk  boaidfam  o^ 
noti  boys  boailding  in  BiAghsfi  vlllb  other  penonsi  were 
adioittedinldihe  tfebeoli  The^ iiii|[>atftlion  Against  Dn 
Umibffi  ^f  tatorting  Aioneyi  is  (iopporied  0aly  by  the 
dremo^laiiee  Hf  charges  haviog  been  madli  for  tbe  eda^ 
cationof  kir(p.particii]ar:b0y%  it  bein^  understood  and 
CDHUmd^  by  bimj  that  ibey  were,  not  enticed  tb  be  ad- 
mitted into. the  schooL  Tbi$  lii%hl^  or  mi|[ht  noli  be  a 
miseoneeptioni  but  to  found  suoh  ti  oblige  on  these  ftctai 
is  leallyf  I  ^wkf  carfying  it  ti^  fki^* 

It  is  atated  in  the  answer^  that,  according  to  the  an- 
cient practice  and  usage,  foreigners,  and  children  bom  of 
parents  not  residing  in  Bingley,  have  been  admitted  into 
the  school,  and  that  the  master  has  taken  as  many  board- 
ers as  he  thought  proper.  In  the  evidence  I  find  no 
contradiction  to  the  allegation,  that  children,  boarding 
with  Inhabitants  of  ^tngl^:^  have  been  admitted,  and 
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that  obliges  one  to  consider^  whetlier,  if  yoa  dertroy  the 
right  of  the  master  to  take  boarders,  you  can  leave  nn* 
touched  the  ancient  practice  with  respect  to  other  per- 
sons taking  boarders.  I  think  it  probable,  from  the  evi^ 
dence^  that  the  boarders  were  first  introdooed  at  an  early 
period  of  the  mastership  of  Mr.  Hudson  s  what  is  the  ef- 
fect of  the  fad  of  the  master  not  having  taken  boarders 
before  that  time  is  a  questi(m  to  be  considered  by  and 
by ;  but  if,  even  up  to  this  time^  the  master  had  received 
no  boarders,  there  would  be  considerable  difficulty  in  de- 
termining that,  for  that  reasoui  he  should  not  hereafter 
have  them. 


On  an  appli- 
cation'for  the 
regulation  of  a 
fr^  grammar 
ichooly  the 
practice  at 
that  period  of 
the  appoint- 
ment of  the 
present  mat- 
ter, to  be  con* 
ndered  during 
his  continu- 
ance in  office. 


The  answers  then  state  a  circumstance^  to  wbidi,  I 
think,  the  Court  is  bound  to  give  a  good  deal  of  atteo* 
tion,  namdy,  that  in  1791y  when  Dr.  HarAetfyns  ap« 
pcMnted,  boarders  had  been  taken ;  such  was  the  usage 
at  that  time^  and  that  state  of  things  which  Dr.  Hartley 
found  at  the  time  of  his  appointment,  has  continued  to 
the  present  time.  Whether  it  is  to  continue  is  another 
question ;  but  the  Court  cannot  overhxdc  the  very  peca^ 
liar  situation  in  which  this  gentleman  would  be  placed; 
for  it  is  one  thing  for  a  parish,  in  a  p<^uk>os  neighbour- 
hood like  this,  upon  a  new  dection  of  a  master,  to  inti- 
mate to  the  trustees  and  feoffees,  that  such  and  such  is 
the  nature  of  the  establishment,  and  if  you  are  about  to 
elect  a  master,  iuform  him  what  he  is  to  expect  in  his  situ- 
ation ;  and  it  is  quite  a  diffisrent  thing  to  permit  a  master, 
appointed  as  Dr.  Hartley  was,  to  remain  in  this  school, 
conducting  himself  as  he  has,  from  the  year  1791  to  the 
year  1815,  and  then  to  come  to  this  Court,  and  say, 
J^sti  you  were  not  duly  appointed,  though  we  all  per- 
mitted you  to  be  placed  in  the  school ;  secondly^  you 
know  nothing  of  the  duty  expected  of  you ;  and  now,  after 
you  have  been  permitted  thus  to  go  on,  we  come  to  the 
Court  of  Chancery  to  reform  you,  and  to  reform  the 
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■diool,  and  at  ydyr  eaqpenae.    It  is  placing  an  indiridoal 
in  a  sitaation  which  requiips  a  great  deal  of  attention. 

A8  to  removing  the  masteii  I  very  early  understood 
that  it  was  not  the  habit  of  the  Court  to  remove  a  school* 
joaster  thus  appointed.  He  was  appointed  by  persons 
who^  whether  they  were^  or  were  not,  the  committees  or 
&offees  with  the  estates  rightly  vested  in  them,  were  the 
-  posons  de facto  acting  as  trustees.  At  the  time  of  the 
appointment,  there  was  no  interposition  against  their 
conduct;  there  was  no  interposition  to  laid  him  to 
suppose  that  he  was  to  conduct  the  school  upon  prin- 
ciples difierent  from  those  on  which  he  accepted  it;  and 
I  do  not  think  it  unusual  in  this  Court,  to  say,  that 
where  a  person  has  acted  as  schoolmasta:  for  a  consider- 
able period,  though  under  an  undue  appointment,  the 
Court  will  not  permit  him  to  be  removed,  unless  it  can 
be  shown  that  he  ought  to  be  removed  for  misoon- 
duct,  which  could  have  been  justly  made  a  ground  for 
his  discharge^  if  his  appointment  had  been  originally 
right ;  and  in  the  ease  of  Bocnoartk  school,  the  Attorney* 
General  v.  DfonV,  such  were  understood  to  be  the  prin- 
ciples on  which  the  Court  proceeded,  (a) 


1820. 


-  The  first,  and  what  appears  to  me  to  be  the  greatest 
di£5culty,  is  that  part  of  the  information  which  relates  to 
the  vesting  the  estates  in  trustees  duly  appointed.  It 
appears  that  there  has  been  no  conveyance  of  the  estates 
comprised  in  the  inquisition  since  1650 ;  they  have  kept 
up  in  some  way,  perhaps  not  regularly,  the  trusts  as  to 
Sunderland^s  estates,  but  I  do  not  see  how  it  is  possible 
to  avoid  some  enquiry  of  the  nature  of  that  directed  by 
the  first  part  of  this  decree. 


The  next  question  is,  whether  the  offices  of  vicar  and  Noincompa- 

schoohnaster  are  incompatible  or  not,  a  question  which,  offica  ^mL 

(a)  Ses  Foley  v.  Wimtner,  ante,  p.  247.  tcr  of «  free 

X  think, 
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I  tbinki  ought  to  bd  detetmiuedi  and  not  made  a  flufajtel 
of  enquiry*  A  schoolmaster  has  his  dudes  praacribed 
to  him  by  the  rules  and  regulations,  and,  if  you  please 
do  to  put  it,  by  the  practice  of  the  sohook  I^  bdng 
vicar  of  1^  parisfa,  he  dintiot  obfierife  ihoee  ndes  aufl 
rcgakdon^  and  act  according  to  that  practh^  that 
would  be  a  ground  for  his  remotsd  from  the  scbooh 
But  locking  an  the  duties  of  the  offices,  I  hate  to  ask^ 
whether^  aa  far  as  I  know  thcmy  they  are  inooitipatible? 
He  happens  to  be  vicar  afBmgb^  but  if  he  were  vicsnr 
of  any  other  plscey  would  diat  be  ineompatibW  ?  If  be 
neglected  hid  duty  ab  his  ^iccragef  provided  he  per* 
fiNrmed.bia  doty  as  sobodknasteri  I  should  h»v8  iiothiiig 
t0  do  with  faisncgldct  as  vicatk  But  if  ydu  dould  sbo^ 
that  he  had  given  sd  mteh  {Personal  attealiQa  to  the 
vitarage  as  fo  negled  his  scboi^li  iixe  Codrt .  wDvld  dift- 
miss  him  on  die  ground  of  bis  neglect  of  hii  .daty  fii 
soboeilmast^,  bnt  I  oanriot  find  any  prfeteade  fiir  (hat  in 
A^  evidences  li^  on  the  oUier  hand,  it  apfteated  tfiai# 
atoontfng  to  the  intention  of  tkf  foniiders^  tlie  vidar  bf 
Singly  could  not  bef  the  sdboMraaster^  then  the  Cdait 
woidd  hoi  hav^  to  consider  whether  the  t^o^flBces  are 
incompatible,  bbt  its  diy^  simply  Aiilied,  duty  wouU  be^ 
to  remove  him  on  the  ground  of  that  intention.  But 
^r  that  p«fpoi9e  the  intention  must  be  deadly  fuanifest- 
ed,  and  tb{>ugb  I  admit,  upon  reading  the  iafitniPM^its, 
that  I  think  the  authors  of  these  charities  did  not  look 
forward  to  the  event  of  the  vicar  beidg  the  schoolmasterj 
yet  I  cannot  collect  any  thing  which  says  t^at  ha  shall 
not,  and  I.  think,  therdbre,  that  tbtft  part  of  the  infona- 
ation  munt  be  dismissed* 


With  respect  to  the  boardersji  this  tis^  is  of  great  ini« 
portance,  and  I  must  take  it  to  be  a  case  in  which  board- 
to  hav^  in  a  fair  sense^  becfci  recently  introduced  ijito 
the  school^  boarders  I  mean  in  the  master's  houses  for  I 
do  not  find  any  witness  who  negatives^  and  there  are 
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some  who  afiUftD^  that  the  practice  was  to  admit  foreigiw 
era  boarding  with  other  perfeous  in  Bingley*  Unless  I 
am  to  «4y»  that  none  are  to  be  admitted  to  this  stbool 
except  inhabitants  of  Binglqfi  whether  with  or  without 
relation  to  their  settlelnentii  or  being  the  childrta  of 
settled  parents^  I  retdly  do  not  knoHr  up<m  what  the  dis* 
tinction  is  to  turn^  between  boarders  in  Dr.  Harthj^H 
hoQse^  and  boarders  in  o&er  person's  hoosesi  anlesi)  it 
be  thtf  cirbamstance,  that  bis  attentieit  raif^t  be  more 
exolurively  catM  to  the  former  then  to  the  laiten 


1820« 


Atxoansy* 

GSNEftAb 

V. 

lUazuT. 


Tbeiii  supposing  this  practice  to  have  c<hitinQed  for 
thirtji  m  ibrtj^  or  fifty  jrearab  or  ctfiry  it  as  fiir  bsck  as 
any  persons  here  speak  of  it,  but^  admitting  that,  previous 
to  that  period^  there  were  no  boafdersy  if  I  am  to  be 
called  upon  in  this  suit,  not  upon  tbe.ground<rf'miscoiH 
duct,  or  of  too  much  attention  being  given  to  the  board- 
ers and  too  little  to  the  scholars,  to  declare  that  those 
boeirders,  of  either  specie^  shall  not  be  taken^  or  to  ifi- 
stlti^e  such  an  enquiry  as  is  here  directed^  I  must  coi;ir 
sider  what  sort  of  a  precedent  I  am  establishing  with 
respect  to  almost  all  the  grammar  schools  in  the  king- 
dcHn ;  for  there  are  very  few,  I  believe,  in  which  boarders 
are  not  taken ;  and  it  is  the  principle  of  the  nn^versities, 
in  a  sens^  with  respect  to  commoners  and  fellow  com* 
meners^  If  I  am  to  say,  that  Dn  Hartley  shall  have  no 
boarders  in  this  school,  I  do  not  know  why  an  informa- 
tion  should  not  be  filed  in  every  one  of  those  cases  of 
grammar  schools  in  which  boarders  have  been  received, 
in  many  instance^  to  the  infinite  benefit  of  the  free 
scholars.  I  feel,  therefore,  no  inclination  judicially  to  de- 
termine that  Dr.  Hartley  shall  take  no  boarders  of  either 
species,  but  I  am  ready  to  admit  this,  that  if  you  can 
make  out,  that  either  in  this  school  or  in  any  other,  the 
free  schokrs  have  not  .the  attention  paid  to  them  that 
they  ought  to  have,  and  that  there  are  those  distinctions 

sedulously 
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sedulously  and  anxiously^  and  which  are  still  more  impro« 
per,  if  corruptly  kept  up,  between  the  free-scholars  and 
boarders  which  are  imputed  here,  that  is  misconduct  that 
must  be  corrected ;  but  upon  the  dry  simple  fact  that 
boarders  are  taken,  I  do  not  feel  inclined  to  direct  an 
enquiry.  On  the  other  hand,  when  we  know  who  are 
the  proper  trustees,  I  go  the  length  of  saying,  that  it 
will  be  their  duty,  as  well  as  of  the  trustees  of  all  schools 
that  take  boarders,  to  attend  to  whether  the  Master 
does  or  does  not  go  into  excess  upon  the  subject,  uid 
whether  he  is  introducing  boarders  to  an  extent  incon- 
venient and  prejudicial  to  those  who  must  be  admitted 
to  be  the  primary  objects  of  attention,  and,  therdbre,  in 
the  terms  of  the  decree,  I  shall  take  care  to  point  out 
the  principles  on  which  I  act,  in  each  view  of  the  case^ 
^th  respect  to  boarders. 


An  endow- 
ment of.  a  free 
grammar 


There  is  then  to  be  considered,  the  question  as  to 
what  has  been  the  usage  with  reference  to  the  matters 
taught.  Although  the  opinion  I  have  formed  is  this, 
that  when  a  school  is  instituted  as  a  free  grammar 
school,  without  more,  it  is  a  school  to  teach  the  elements 
of  the  learned  languages,  yet  I  am  ready  to  agree  in  this 
case,  that  there  is  enough  to  be  found  in  the  different 
instruments  of  endowment  to  have  authorised  those  who 
took  the  property  under  those  endowments  to  have  in- 
stituted different  schools,  and  schools  in  which  matters 
of  a  different  nature  were  to  be  taught ;  with  respect  to 
those  instruments  which  form  a  fund  for  the  mainten- 
ance of  a  schoolmaster,  without  saying  what  sort  of 
schoolmaster,  a  master  might  have  been  appointed  to 
teach  the  elements  of  English  reading  and  arithmetic, 
or  other  matters  of  general  learning.  I  go  further  than 
that,  because,  if  there  was  an  ancient  free  grammar 
school,  and  if  at  all  times  something  more  had  been 
taught  in  it  than  merely  the  elements  gf  the  learned 

languages, 
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a  right  to  have  a  construction  put  upon  the  endowment   ^  '  '  "   ^ 

different  from  what  would  have  been  put  upon  it  if  a  dif-      GENEaAt 

ferent  usage  had  obtained.     In  the  case  of  the  Leeds     jj^h^'j^ey. 

school,  the  instruments  of  endowment  permitted  as  much  school,  with- 

of  different  applications  as  here;  some  were  for  free  ^^^^^'^ 
^^  '  means  a 

grammar  schools,  and  others  for  a  school ;  but  I  was  of  school  for 
opinion,  that  it  being  very  clear  that  there  had  never  ci^gnte  o/ 
been  an  application  of  the  rents  and  profits,  or  any  part  the  learned 
of  the  revenues  of  that  school,  to  any  other  purpose  anuss^eto 
than  to  the  purpose  of  a  free  grammar  school,  that  usage  teach  other 
was  quite  sufficient  ground  for  me  to  conclude  that  there  learning  may 
had  been,  if  I  may  so  express  myself,  a  legal  devotion  e^jj^^^jl 
of  the  whole  to  the  purposes  of  a  free  grammar  school,  of  the  words. 
But  if  I  could  from  that  usage  infer,  that  what  had  been  f^entcon- 
given  to  a  school  generally,  was  properly  applied  to  »truciionon 
a  free  grammar  school,  I  should,  if  there  had  been  a  free 
grammar  school  with  an  usage  to  teach  more  than  the  dowments* 

elements  of  the  learned  languages,  give  a  construction  pwtlyfora 
1      ,  ,   ^        T  1  school;  and 

to  the  words,  borrowed  from  the  usage,  as  explanatory  partly  for  a 
ofthem  grammar 

*^'^"^™"  school;  held 

upon  the 

1  think,  however,  in  the  present  case,  that  I  cannot  S2nt°usag^"* 
find  in  the  instruments  prior  to  1671,  or  in  that  of  1671,  that  the  whole 

had  been  le* 

evidence  of  any  usage  making  this  other  than  a  free  gaiwdevoteii 


crammar  school;  and  when  we  look  at  the  reference  to  the  latter 

...      -  purpose. 
which  the  commissioners  have  made  to  the  school  of 

Sedburghy  which  some  of  us  know  to  have  been  one 

of  the  most  celebrated  free  grammar  schools  in  the  north 

of  England^  (and  a  free  grammar  school  only,)  and  the 

reference  they  have  made  to  the  school  of  Wakefield,  and 

see  the  usage  of  both  these  schools,  not  only  as  to  the 

matters  taught,  but  as  to  taking  boarders ;  and  when  we 

look  at  that  instrument  of  1623,  I  think  it  appears,  that 

the  discretion  given  by  the  prior  instruments  to  the   - 

trustees,  had  been  so  exercised,  as  to  join  the  revenues 

which 
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which  might  have  been  optionally  applied  to  other  por- 
posesi  with  those  which  could  only  be  applied  to  a  free 
grammar  school  originally.  1  am  willing,  howcrer,  to 
admit,  that  if  you  look  at  the  subsequent  evidence  as  &r 
back  as  living  memory  can  go,  it  would  be  t«o  strong  to 
say  that  you  can  collect  infallibly  the  right  inference  from 
those  documents  of  162S  and  1671,  when  yon  t^e  them 
as  evidence  with  respect  to  the  school  being  aTree  gram- 
mar school,  if  the  evidence  given  by  living  witnesses 
goes  to  destroy  the  inference  you  draw  from  the  in- 
struments. 


It  is,  therefore,  necessary  to  examine  that  evidence, 
and  it  goes  back  as  far  as  the  year  1738  or  1799.     I 
have  taken  the  evidence  of  the  persons  who  &peak  to 
what  passed  during  every  ten  years,  and  compared  it 
together,  and  I  will  state  the  general  result  of  it.     I 
think  it  is  a  point  that  I  cannot  send  to  an  enquiry, 
because  I  do  not  think  it  possible  to  have  more  evi- 
dence, and  therefore  I  shall  state  my  own  opinion  im. 
it,  subject  to  any  observations  you  may  make  upon  the 
evidence.     My  firm  conviction  is,  that,  in  this  period, 
English  reading  has  been  taught;  but  I  think  it  has 
been  taught  to  an  extent  which  has  been  made  sub- 
servient only  to  the  primary  purpose  to  which  the  school 
seems  to  have  been  devoted  in  162S  and  I671,  that  is  to 
the  teaching  of  the  learned  languages.     The  Defendants 
say,  that  before  a  boy  comes  to  this  school,  he  must  be 
able  to  read,  not  so  as  to  be  master  of  the  art  of  read- 
ing, but  so  that  he  may  be  put  into  the  Latin  accidence* 
The  other  side  say,  on  the  contrary,  that  the  usage  of 
the  school  is,  that  every  free  boy  is  to  come  supplied 
With  an  hornbook  or  a  primer,  and  in  this  school  he  b 
to  learn  his  A,  B,  C,  and  begin  the  first  elements  of  the 
English  language.    That  is  the  great  dispute  between 
you.    Now  upon  looking  at  Uie  whole  of  the  evidence^ 

and 
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and  reoollecting  what  is  the  fiur  inference  to  be  drawn       i8S0. 
from  the  inquisition  of  1628,  and  the  endowment  of  ^^^^^^ 
1671 9  I  am  decidedly  of  opinion,  that  the  weight  of     Gsvibal 
evidence  is  against  the  notion  that  boys  are  entitled  to     jiAaxLn. 
go  to  this  sqhool  to  learn  their  A»  B|  C.    I  think  you 
will  find,  that  the  evidence  of  those  that  seek  to  esta- 
blish the  contrary  propositioaif  is  contradictory  in  itself; 
you  will  find  it  given  by  persons  who  nevertheless  pro- 
fess to  be  ignorant  of  the  rules  and  regulations  of  the 
school)  you  will  find  them  contradicting  each  other, 
and  independently  of  this,  you  will  find  that  the  great 
weight  of  credible  and  respectable  testimony  is  the  other 
way. 

I  admit  I  think  it  is  clearly  proved,  that  to  a  certain 
extent^  the  boys  leard  English  reading  in  thb  schod,  but 
then  I  say  subserviently  only  to  the  other  purpose,  and 
nothing  I  shall  do  in  my  decree  will  lead  to  any  altera- 
tion in  that  respect  $  for  whilst  I  hold,  that,  for  the  pur- 
poses of  a  grammar  school,  it  is  fit  that  boys  should  go 
there  so  fiir  capable  of  reading  English  as  to  be  put  into  , 
the  Latin  accidence^  I  do  not  mean  that  they  should 
be  such  proficients  as  not  to  be  called  on  to  do  that 
which  I  know  to  be  a  duty  in  some  other  grammar 
schools,  namely,  firequently  to  read  the  English  Testa- 
ment and  Bible ;  nor  do  I  mean  to  say  that  the  spelling- 
book  is  not  to  be  used^  for  the  evidence  goes  to  spellmg- 
books.  It  is  therefore  I  take  the  distinction,  that  I  think 
English  reading  must  be  taught  to  that  extent,  an  ex- 
tent which  I  take  to  be  in  due  subservience  to  the  pri- 
mary objects  of  the  school  as  a  free  grammar  school; 
but  I  think,  that  neither  in  162%  when  that  reference  is 
made  to  other  schools  for  r^ulations,  nor  in  1671,  when 
Simderland's  endowment  is  made,  was  it  the  purpose  of 
the  foundation,  that  boys  shoukl  go  to  it  to  learn  their 
A,B,C. 

I  feel 
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I  feel  obliged  to  Mr.  Spence  for  correcting  the  nation 
I  had,  that  it  was  hardly  possible  to  find  a  free  grammar 
school  where  boys  were  taught  their  A,  B,  C.  I  have 
looked  through  the  book  he  mentioned,  and  must  correct 
that  notion.  There  are  some  free  grammar  schools  whidi 
have  afterwards,  by  letters  patent,  been  partly  devoted  to 
that  species  of  education ;  but  whether  the  letters  patent 
were  the  creators  of  that  species  of  education,  or  whether 
that  would  have  been  the  construction  of  the  private  en- 
dowment, is  another  question.  I  agree,  there  are  to  be 
found  instances  of  other  grammar  schools,  where  there 
have  been  no  letters  patent,  in  which  such  education  has 
been  given ;  but  the  difficulty  I  have,  in  many  of  those 
cases,  if  not  in  all  of  them,  is,  that  I  do  not  know  by 
what  authority  it  is,  that  much  of  that  which  is  stated  to 
have  been  done,  has  been  done*  Supposing  it  were  the 
law  (and  I  will  not  say  that  it  is  not)  that  the  King^  ia 
the  Court  of  Chancery,  could  apply  funds  provided  for 
one  purpose  to  another,  how  is  it  possible  to  say,  that 
that  which  has  obtained  by  the  mere  authority  of  trus- 
tees, changing  the  original  purpose  for  another,  c:aa 
be  looked  on  by  me  as  a  legitimate  precedent?  and,  there- 
fore, though  I  think  that,  to  the  extent  to  which  teach- 
ing English  has  gone,  I  ought  to  support  it,  supporting  it 
to  a  greater  extent  would  be  extremely  mischievous. 


It  is  said,  that  taking  these  boarders  has  driven  the 
free  scholars  out  of  the  school.  I  should  feel  a  great 
difficulty  in  knowing  what  to  do  with  the  case,  if  that 
were  established  to  my  satisfaction,  because,  whatever  it 
might  be  fit  for  the  Court  to  do  after  Dr.  HartUy  shall 
cease  to  be  Master  of  the  school,  it  would  be  very  dis- 
tressing to  make  such  an  alteration  with  reference  to  Dr. 
Hartley;  It  could  not  be  done  justly,  unless  it  were  a 
matter  of  absolute  judicial  necessity.  I  observe,  that 
many  of  the  witnesses  say,*  that,  as  a  grammar  school, 

this 


CASES  IN  CHANCERY. 


S8S 


this  will  be  of  no  benefit  to  them.  Now  that  is  a  con« 
sideration  with  whichi  if  the  loss  of  benefit  is  not  impro- 
perly produced,  I  haye  nothing  to  do ;  for,  if  the  founder 
thought  fit  to  establish  a  grammar  school,  and  if  after* 
wards,  from  dtfierent  notions  about  education  prevailingy 
it  becomes  of  much  less  public- benefit,  that  is  not  a 
groimd  upon  which  a  judge  can  alter  it  He  that 
created  it  had  a  right  to  determine  its  nature.  If,  there- 
fore, the  grammar  school  at  Bingley  has  (not  by  the  fault 
<if  any  one)  become  of  no  use,  the  inhabitants  may  re- 
gret it ;  but  I  can  give  them  no  remedy  whatever.  That 
many  of  those  grammar  schools  have  ceased  to  be  of 
that  utility,  which  formerly  resulted  from  the  learning 
there  taught,  I  am  afraid  we  cannot  doubt.  I  know 
schools  in  the  north  of  E$igland^  which,  even  in  my  me- 
mory, were  peopled  with  boys,  where  there  are  now,  I 
believe,  as  few  firee  scholars  as  in  that  of  Binglof*  But  I 
cannot  go  the  length  of  saymg,  that  that  has  been  occa- 
sioned by  boarders  being  taken.  In  the  first  place,  many 
of  the  individuals  for  whom,  the  benefit  was  originally 
intended,  are  not  persons  who  would  now  act  wisely  in 
taking  advantage  of  it ;  and  there  are  other  causes,  cer* 
tain  fashions  about  education,  that  have  altered  the  taste 
of  many  persons.  I  have  now  gone  generally  through 
the  heads  of  this  case^  and  I  shall  hand  down  the  minutes 
1^  the  decree. 
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The  Lord  Chancellor  gave  out  the  minutes  of  the  de* 
cre^  observing^  that  he  was  of  opinion,  that  neither  writ*  ^^«  ^^« 
ing  or  reading  were  to  be  introduced  into  the  free  gram- 
mar school ;  but  if  there  were  other  funds,  not  absolutely 
appropriated  to  a  school  of  that  description,  he  thought 
the  decree  ^should  not  go  to  prevent  the  consider-* 
atton  whether  they  should  be  applied  to  the  other 
branches  of  education,  after  the  death  of  Jiv.  Haiiley. 

Vol.  II.  C  c  Dr. 
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Dr.  Hartley  could  /not  be  entivdy  diamiised  fhm  Ibe 
spit  on  account  of  the  lease  which  he  held.  The  inquiry 
respecting  the  occupation  of  the  estate,  aad  the  team 
upon  which  they  were  held»  was  .necessarji  i«  order  to 
give  TBlidity  to  the  appointmMit  of  truatfles. 


•  His  Lordship  deth  declare,  that  the  DefbQd|ot>  ^ 
Uarti^^  having  been  nominated  head  master  of  the 
tehool  at  Bingley^  as  in  the  pleadings  is  ni«tioiied,  ill  tW 
year  1791,  and  having  continued  to  act  as  such  ;8cho(^ 
roaster  for  many  years  previous  to  the  filing  of  th^  pre* 
sent  in&rmation,  the  validity  of  his  appoiatuyeilt  PQght 
not  to  be  brought  into  question,  in  case  beiog  sq  «p« 
pointed,  and  having  so  long  acted  as  schoaUnsster,  he 
has  duly  executed  the  duties  of  that  office;  and  doth 
alsa  declare  that  the  induction  of  the  Defendaat^  Zl 
1£,  into  the  viearage  of  Bmglijfp  did  not  ereala  My 
vacancy  of  the  office  of  head  master  of.  the  sehoolyor  r^ 
quire  him  to  resign  the  same ;  that  the  duties  of  vimr,  as 
they  are  by  law  permitted  to  be  eKeontef^  are  flfit  in* 
compatible  with  the  office  of  head  master  of  tha  school ; 
aad  that  there  is  no  proof  in  tbia  cause  that  ihey  bMe 
been  so  executed  in  fact,  as  to  have  been  ioQOAplitilde 
thorewith,  nor  any  written,  eiddence  lA  this  easwe  to 
establish,  that  the  head  master  of  the  school  oouU  not 
hold  that  officeif  he  became  vicar  oiBingley.  And  doth 
declare^  that  the  present  school  of  Bingleyj  in  the  plead- 
ings mentioned,  of  which  the  D^ndant,  jBL  H^  is 
the  head  mastery  is  a  free  grammar  school  Sot  faachkig 
the  children  of  the  inhabitwite  of  JSingiey^  learned 
languages ;  and  that  no  boy  is,  of  right,  entitled  to  be 
admitted  to  the  said  school  asa  free  scholar  theremyunifl 
he  can  read  the  New  Testament,  or  Bible^  saSdeBlly 
well,  to  begfin,  upon  his  admission,  to  learn  the  Latin  wo^ 
cidence.  Aod  doth  declare,-  that  jl  appears  fi»m  the  evi- 
dence 
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d^ce  that,  for  a  loi^  «oiirae  of  y^r»  l)€fpv^^4  m^ 
the  i||)|K>iiitinent  of  the  Defendmt^  JB^  H^  w4  ^'^ 
log  the.  many  years  in  wbiob  he  has  9C^  as  head  m»h 
ter  of  th^  sai^  scbooli  tb0  rev^ues  pf  th^  $aid  a^anil 
lands  an4  estates  mentioned  in  the  infof lAation^  lfhe(h«i[ 
absolutely  appropriateda^y  the  respective  gra9l9  (b^reog 
to  the  ioaintenanee  of  a  grammar  sf^iool,  or  not*  ja.abr 
aolptely  appropriated;  hitt  "whlchi  oonsistenliy  with  the 
said  grants,  ntightt  or  m^t  not,  be  so  appv<^riat«^ 
bff^e,  in  £|c|»  ai^  &r  as^  Hppaars,  except  as  to  what  has 
b^n  eqoyed  by  the  pp^r,  always  beep  $pp\^  for  ibe 
bentffii  pf  tb?  gramimr  9f^kw^  at  Si^iejh  ^  tfa»t  MTh 
appUcatipv  thereof  ought  q^t  tq  \^  disturbed  ^iUlfiK  tbe 
Defendant  shall  coptioMe  head  P^Aft^p  of  tha  saM  saboiQl 
But  tt)is  dechniati^if  to  b^  wi|I^au<^  prejpdi^e  t/a  what 
may  ||>f  4t  to  be  ort^redibr  tbem^ntenaA^4>f  any  o|b^ 
scbooL  at.  flingffyn  ^  c^^apelet^  a^^thd^it^  aA»r  be  ibott 
aease  tp  W  stif^b  hfad^yiAst^p  pf  the  said  4Qb9#l»With{resp^ 
to  iBveno^  npt  abMmte^y  appiHq^aatedi  by.tba  gfaMi 
tbaFeoi^  to  the  maintanaaca^of  a  gm^f^x^gr  f^hf^^  bttb 
conristentjly  therewith,  ^ip|4i<i^«  t^  tb^  njMnt^ana^  of 
ADy  othar  distinct  sol^oV  Aff^  4Qth  aUfJt  d^rf^  that 
it  amP^'^  t)»«t  for  ffiany  years  1??%^  ^  aW¥>Wt«p^*<rf 
the  said.  Defendant  to  |^  \xe»d  i^c^^v  of  ik^  sai4  school, 
it  had  beei^  usual  for  tha  saidi  maatpr  t^.t^ba  b^ard^rs  tq 
be  educate  in  the  sai4  schpoi;  ap^  tba¥^to%  that-  hei 
and  those  yfbo  apppji^t^  ^e  said  Etafon^fM^tj  n^m  ba¥# 
understood,  that  be  waa  to  be  at  .tib^ty  t<^  take  aaf^ 
boardeis ;  that  so  taldog  boarders  ^afi^t  i]QCppai«t^  with 
hisdfity,  as  master  of  a  fff^egfawn^tF  fchoq]^  uMesait 
shall  occasto»  a  br<MJbk  o£  duty  in  tb^  ncglMf  ov  wpyo- 
per  treatment  of  such  bpys  ^  are,  pf  rjgbl;,  e^itled  t^.be 
free  scho^urs  in  the  said  sc^l,  of*  ap]f^f9^^i|9e.tP-)tbejR[| 
and  theiefore,  the  Ifefeiida^t,  JB.  ^{,, is  to  be.a^  ]in 
berty  to  take  boardar^  in  fich  ngml)Mi  ^i)4^^tq.^i^»^9K 
tent,  as  idi^  he  fllo^edjiy  $bc|  p^^iyt^wtifiasatnt^tf 
C  c  2  for 
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for  the  time  being,  and  shall  not  occasion  such  neglect, 
improper  treatment,  or  prejadice.  And  doth  declare^ 
that  it  is  not  established  by  the  evidence  in  this  causey 
that  there  has  been  such  neglect,  improper  treatment,  or 
prejudice^  or  that  such  boarders  have  been  admitted,  in 
any  number,  or  to  an  extent  disapproved  by  the  persons 
acting  as  trustees  for  the  time  being,  or  which  has  occ»* 
sioned  such,  neglect,  ill  treatment,  or  prejudice.  And 
this  Court  doth  think  fit  to  dismiss  the  said  information, 
with  costs,  to  be  paid  by  the  rdators,  against  the  said  De- 
fendant, 22.  H.i  as  to  all  the  matters  alleged  or  com- 
plained of  by  the  said  information,  save  only  as  to  any  lease 
or  leases  of  any  part  of  the  charity  estates,  which  the  said 
Defendant  claims  to  hold  under  any  such  lease  or  leases, 
as  to  which  it  is  ordered  that  further  discussions  and 
costs  be  reserved.  And  it  is  ordered,  that  the  inform** 
ation  be  also  dismissed,  with  costs  to  be  paid  by  the  re-* 
lators  to  the  other  Defendants,  as  to  all  parts  of  the  said 
information  with  'respect  to  which  the  Defendants  have 
been  put  to,  or  sustained  costs,  by  reason  of  the  alle- 
gations  in  the  information  of  any  misconduct  or  abase 
against  the  said  Defendant  B.  H^  or  by  the  sam^ 
seeking  to  remove  him  from  the  office  of  head  master, 
eidier  on  account  of  his  appointment  not  being  valid,  or 
on  account  of  any  misconduct  or  abuse  in  his  office^  or 
his  having  become  vicar  of  Bingtey^  and  also  as  to  ail 
costs  which  may  have  been  occasioned  or  sustained  by 
them  on  account  of  their  having  been  charged  in  the 
said  information,  with  collusi<»i  with  the  said  Defend- 
ant  S.  H.  And  this  Court  doth  not  think  fit  to 
give  any  directions  at  present  touching  the  rents  and 
revenues  of  the  charity  estates,  or  the  persons  by  whom 
the  same  should  be  received  and  applied,  or  in  what 
manner,  or  by  whom  or  to  whom  the  same  should  be 
accounted  for,  until  after  such  report  shall  be  made,  as 
is  hereinafter  directed ;  but  that  the  management  and 

r  application 


CASES  IN  CHANCERY. 

application  of  the  rents  and  rerenuea  of  the  diarity 
estates  should  continue  to  be  such  as  the  same  now 
are)  until  after  such  report  and  further  order;   and 
it  is  ordered,  that  it  be  referred  to  the  Master,  Mr. 
Jiampsonj  to  enquure  and  report  in  whom  the  legal 
estate  of  the  premises  comprised  in  the  ,decree  of  the 
2d  of  Mcn^  162S,  is  now  vested,  and  also,  who  are  now 
the  trustees  of  the  charity  estates  comprised  in  the  in« 
denture  of  feoffment  of  the  16th  day  of  June^  1671,  and 
on  whom  the  legal  estate  in  those  estates  is  now  Tested; 
and  it  is  ordered,  that  the  said  Master  do  enquire  and 
state  in  whose  occupation  respectively  the  several  charity 
estates  were  at  the  time  of  the  filing  the  said  inform- 
ation, and   have  since  been  and  now  are,  and  >hat 
interests  the  persons  having  the  occupation  thereof  from 
time  to  time  had,  or  now  have^  or  daim  therein,  and 
how  they  claimed^  or  now  claim,  such  interest ;  and  the 
said  Master  is  also  to  stale  under  what  circumstances 
the  several  charity  estates,  and  the  rents  thereof  and  the 
accounts  thereof  respectively,  ought  to  be  according  to 
the  several  grants  thereol^  and  the  decree  stated  in  the 
pleadings  with  respect  to  the  trustees,  committees,  stew- 
ards, or  others,  but  having  due  regard  to  the  declar- 
ations made  in  this  decree.     And  for  the  better  dis- 
covery, &C.     And  his  Lordship  doth  reserve  the  consi- 
deration of  all  further  decisions,  ai|d  also  all  the  costs 
prior  to  the  hearing  not  hereinbefore  provided  for,  and 
also  the  subsequent  costs  of  this  suit  until  after  the  said 
Master  shall  have  made  his  report,  and  any  of  the  par- 
ties are  to  be  at  liberty  to  apply  to  this  Court  as  they 
shall  be  advised. 

Reg.  Lib.  A.  1819.  fol.  2569, 
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^    '  ^  TAYLOR  f».  IiEiaH. 

Dec^i9. 
After  «li«         rJr^^lIS  was  2^  motion  to  extend  the  common  injunction 
junction  has  to  stay  trial,  upon  the  usual  aflBdavit. 

^Plid^Sr*^'  The  bill  was  filed  in  October,  and  the  injunction  was 
may  move  to  ol3tained  on  the  iSth  of  November ,  on  the  Defendant's 
ste^trid  upon  ^PPV^^£  '"^^  »  dedlmu§  to  take  their  answer.  The  pre- 
the  usual  aif-  sent  fndtion  was  made,  in  the  first  instance,  before  the 
though  the  Vice-dhancelloi:  on  th^  Hthot December^  who  upon  being 
Defendant  by  informed  that  the  veniie  in  the  action  was  laid  in  Chester, 
the  Court         and  that  the  assizes  tor  that  county  would  not  be  held 

must  put  in  ^j^|  ^  'i  thought,  that  as  the  l)efendante  must  answer 
his  answer  be-  .  ^    .'      ,     *3.  i      t>      ^ 

fore  the  trial     before  that  time,  the  motion  was  premature,  and  refused 

S:f'  It,  with  costk 

Mr.  Hart  and  Mr.  "Rose,  in  support  of  the  motion, 
pbserveda  that  it  had  never  been  Before  objected  that  the 
ttaintiff  had  come  too  soon.  In  Beaumont  v.  Field  {a\ 
and  other  cases,  the  objection  was,  that  he  had  not  come 
earlier.  The  case  of  Garlick  v.  Pearson  {b\  was  also 
mentioned. 

Mr.  Koe  contra. 

The  Lord  Chancellor. 

Iha;¥ealwiiy9  understood^  that  youcould  notmove  for  «n 
Jj^unctiou  to  stay  trial,  till  the  common  injunction  w»s 
Qbtl^ioi^t  <Hid  the  reason  given  isi  that  if  the  Defendant 
puts  in  his  answer,  you  may  not  want  it*  But  I  always 
wdars^ood  f^ao^  that  the  moment  the  common  injunc- 
tion is  obtained,  you  may  go  on  to  extend  it  upon  the 
usual  affidavit,  unless  there  has  been  great  delay,  or  the 
application  is  made  a  day  or  two  before  trial.     But  I  do 

(a)  J  Mad,  108.  1  Swan.  204.  {h)  10  rM.450. 

not 
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not  know  how  it  can  be  said  that  a  party  comes  too  early,  IS2O4 
unless  upon  the  notion,  that  the  Defendant  may  put  in 
his  answer  in  4u0  timei  and  though  there  may  be  no 
great  mischief  from  that  in  a  particular  case,  we  must 
consider,  whi^  would  be  the  effect  of  it  ia  other  oasct. 
Suppose^  'm  this  cas^,  die  action  was  to  be  tried  at  York^ 
and  that»  on  the  same  day  this  motion  was  made^  ano* 
ther  penM>|i  files  a  bill  to  retrain  an  action,  which  is  to 
bo<tried  five  or  six  waeks  after  «t  Lancaster,  how  long  is 
he  to  wait  after  the  trial  of  the  action  has  been  staid  at 
Yorky  before  he  can  move  to  stay  trial  in  his  case  ?  If 
(his  is  to  be  the  rule  for  Cieitef\  there  must  be  also  one 
fpr  other  places  ;>  fiiu)  there  must  be  a  different  one  with 
referenee-  to  each  a^siae  Ipwa  pn  every  circuit.  Possibly« 
tb^ugh  it  ia  not  prgbible^  His  Miyesty  mt^  mrder  the 
fm$m  fiair  &e§i^  te  b»  h^H  within  a  week  from  thi« 

The  Court  has  laid  it  down  as  a  rule,  that  an  appli- 
cation in  n  oerto^n  fiffm  w  aU  that  is  require^  and  it 
will  nol  hear  tb«  paff iculer  circumstances  of  the  case. 
This,  as  I  learn  from  the  Register,  has  been  the  con- 
stant practice.  It  is  the  law  of  the  Court,  and  it  is  not 
to  be  altered  without  considerable  attention  and  general 
concurrence.  The  general  rule  and  practice  is,  that 
yon  shall  not  have  the  order  to  stay  trial  till  you  have 
got  the  common  injunction,  and  that  afterwards  you 
shall  have  that  order  upon  an  affidavit  that  you  cannot 
safely  go  to  trial  without  the  Defendant's  answer,  and 
that  the  discovery, expected  to  be  obtained  from  it  is 
Ukely  to  be  useful  to  your  defence.  There  are  no  means 
of  knowing  when  you  will  be  able  to  get  in  a  full  answer. 
Reg.  Lib.  B.  1820.  fol.  176. 
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REEVE  V.  PARKINS. 


™t5to  TMT^*  ^^  "*^  *^*  '''^^^  moved,  ex  parte,  upon  the 

restraiD  pay-  ^^  filing  of  the  bill,  for  an  iDJunction  to  restrain  the 

Frieadly  So-  Defendants,  the  committee  and  trustees  of  a  Frimdly  So- 

ciety»  founded  ciety^  called  the  Helpmate  Society,  from  applying  any  of 

prindpiei,  the  funds  to  the  payment  of  the  annuities  payable  accord- 

hwrt'^'^  ^'   *"fif  ^  *®  ^^^  "^  '"*™  selling  out  the  stock. 

funds. 

The  bill  was  filed  for  the  purpose  of  haying  the  society 
dissolved,  and  was  supported  by  affidavits  showing  that 
its  rules  were  framed  on  erroneous  principles ;  the  an- 
nuities chargeable  on  the  funds  had,  in  consequence^  be- 
come so  numerous  as  to  be  likely  to  exhaust  the  whole. 
The  case  oiPearce  v.  Piper  (a)  w^s  dted  in  support  of 
the  motion. 

The  Lord  Chancellor  granted  the  injunction. 

,  Reg.  Lib.  B.  1820.  ioL  119. 

(a)  17  r«.  1, 
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BRACKENBURY  v.  BRACKENBURY.  March  5. 

Dec,  2a 

TN  the  year  1814,  Charks  Brackenbmy  devised  an  ^^^"^ 

"^  estate  in  the  county  of  Lincoln  to  his  eldest  son,  the  the  purpow  oC 

Plaintiff,  for  life,  with  remainders  over.     He  afterwards  ||!J^n|^* 

executed  certain  indentures  of  lease  and  release,  dated  colourable 

the  30th  and  Slst  of  ^t/gus/  1815,  by  which,  in  consi-  tokUl^gaine 

deration  of  natural  love  and  affection  for  his  second  son,  remaint,with- 

14.,.!  •  -  out  being 

the  Defendant,  and  for  his   better  maintenance  and  made  uw  of, 

aopport,  he  conveyed  the  same  estate  to  him  in  fee.  J,"  ^^fj^^/ 

Tliis  conveyance,  it  appeared,  was  made  for  the  pur-  and  after  bis 

pose  of  giving  the  Defendant  a  qualification  to  kill  ^  *^^ 

came.  grantee  after- 

^  wards  obtain-  . 

ing  tbe  p(^ 

The  testator  died  in  1816,  when  the  Plaintiff  took  session  of  it, 

by  represent" 
possession  of  the  estate.     In  October  18 IT*  the  Defend-  ing  that  he  in- 

ant  called  on  the  Plaintiff,  and,  after  stating  that  he  ^^^-^^^ 
had  made  a  bet  of  ten  guineas  that  he  was  qualified  to  impose  upon 
gport,  requested  the  Plaintiff  to  lend  him  the  above  cidi'JST'"' 
writinffs,  in  order  to  show  his  qualification  to  the  person  estate.    A 

,       r        .      1^   J        J     .L  \  .  •  •       *    J  1-         CourtofEqui- 

with  whom  he  had  made  the  bet,  promismg  to  deliver  ty  will  not 

them  back  immediately  afterwards,  and  representing,  grantrelief 
that  he  should  otherwise  be  obliged  to  pay  the  bet.  ^,    SewSe. 
The  writings  were  delivered  to  the  Defendant,  and,  '^^^^* 
having  thus  obtained  possession  of  them,  he  refused  to  fit^  for  the 
return  them,  and  was  proceedmg  to  recover  possession  j^^^^* 
of  the  estate  by  ejectment    The  bill  alleged,  that  the  ^*^  ^e 
deeds  had  never  been  delivered,  but  remamed  in  the  bring  an  eject- 
possession  of  the  testator  as  escrows,  and  prayed  that  pj^^jj^    .  ^ 
they  might  be  delivered  up  to  the  Plaintiff,  and  for  an  not  to  be^re- 
injunction  to  restrain  the  action.  S£S|^"by 

icw  an 


The  Defendant  represented^  that  the  deeds  were  re-  JJ^^^ 

After  the  de- 
cree, an  order'cannot  be  made  on  motioa  to  restrain  the  setting  up  of  outstanding 
terms, 

fularly 


•M 
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gularly  executed  by  his  father,  and  that  the  execntion  of 
them  was  attested  in  the  usual  manner ;  that  living  in 
his  father's  house^  the  latter  retliine^  pMeisioti  df  them 
as  a  trustee  for  bimi  find  received  the  rents  in  order  to 
reimburse  hunself  considerable  sums  advanced  on  tke 
Defendant's  account.  He  also  stated,  that  the  PlaintjflT 
having  threatened  to  destroy  the  deeds,  he  had  abstained 
from  making  any  claim  while  they  remained  in  his  pos- 
session, but  admitted  that  he  had  asked  for  them  for  the 
purpose  mentioned  in  the  bill,  denying  at  the  same  time 
that  he  had  prpmised  to  return  them. 

iBy  the  decree  made  by  the  Vice  Chancellor  on  the 
15th  of  June  1819,  the  Defendant  was  ordered  to  bring 
an  ejectment,  founded  upon  the  indentures  of  August 
1815,  for  th^  recovery  of  the  estate;  the  Plaintiff  under- 
taking to  Ao  every  thuig  to  assist  the  Defendent  in  try- 
ing It ;  and  the  Defendant  was  to  admit,  that  ttie  testatot 
and  the  Plaintiff  continued  in  possession  of  the  estate 
and  the  d^s,  and  that  the  Defendant,  except  as  to  the 
promise  to  return  the  deeds,  obtained  possession  of  them 
as  stated  in  tlie  bill,  (a) 

On  the  trial,  the  Plaintiff  set  up  itn  outstanding  legal 
estate,  and  the  Defendant  (the  Plaintiff  at  law)  was  non- 
suited. An  prder,  on  motion,  was  ailerwafds  made  by 
His  Honour,  on  the  S6th  of  l^ovember  1819,  directing 
a  new  trial,  and  that  the  Plaintiff  should  admit,  that  the 
father  was  seized  in  fee  at  the  time  of  the  executioti  of 
the  indentures  of  August  1815. 

A  motion  was  made  on  the  part  of  the  Plaintiff  to 
discharge  this  order. 


{a)  Reg.  Lib.  A.  ISIS.  fot.  ISIS. 


Mr. 
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Mr.  Hame^  for  the  Plaintiff. 
Mr.  Hart^  for  the  Defbndant* 


The  Lord  Chaneellor  said  his  idea  was^  that  the 
bill  ought  to  have  been  dismissed  in  the  first  instancH. 
If  it  comes  on  to  be  heard  on  appeal)  it  will  be  yerj  dl& 
flcult  for  you  to  persuade  me  that  the  bill  ought  to  hw^ 
been  entertaitied.  The  incHnatibn  of  my  ophiioii  Isj 
that  it  is  not  a  ciue,  in  which  either  party  htfs  a  rlgbt  to 
apply  to  a  court  of  equity.  The  Court  ought  %b  h6te 
said,  we  will  have  hothtag  to  do  with  either  of  yon. 
But  if  you  gi^e  relief  at  all,  it  must  be  effeetlial,  urtltoh 
the  decree  would  not  do  without  the  addiddn  to  it  lnlui« 
b^  tbtt  order.  Howerer,  whe»ft  the  decrM  has  dfatieted 
an  ejectment,  without  restraining  the  party  froili  Mttlig 
i]p  the  outstanditig  estate,  that  cftnnot  b^  «et  right  tt-^ 
cept  by  an  appeal  or  It  r^earing.  The  only  qoefilion 
is,  i4rhether  this  addition  to  the  de^e^^  ditls  nMde  laplMl 
tnotion,  be  regular  or  not 


■MMI 


The  Load  Chamcsllor« 

Hie  bill,  in  this  cause,  was  filed  by  an  elder  broker, 
a  person  of  the  name  of  Brackenbtny,  against  his  younger 
brother.  The  former,  it  appeared,  had,  in  hfs  posses- 
sion, at  the  time  of  the  death  of  their  father,  certain  in- 
dentures of  lease  and  release,  conveying  an  estate  to  the 
latter,  and  the  purpose  for  which  they  were  executed  waij 
stated  to  be,  that,  in  case  any  information  should  be  ex- 
hibited against  him  for  sporting  without  a  quAtifibation, 
lie  might  g6  to  the  chest  of  hi^  fathel*,  and,  by  producing 
them,  defeat  any  such  information :  the  policy  ^Uie  law, 

whether 
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1820*  wfaeiher  it  is  a  wise  one  or  not  it  is  imneoessaxy  to  con- 
sider, requiring,  that  a  man,  in  order  to  sport,  sbonld 
have  a  qualificatioli  in  landed  property. 

The  father  died  with  these  deeds  in  his  own  possession. 
They  had  been  delivered,  in  the  technical  sense  of  the 
word,  but  not  to  the  younger  son,  and  the  younger  son, 
in  his  answer,  states,  that  his  father  had  been  in  the  ha- 
bit of  making  him  certain  allowances,  as  one  of  hissons^ 
and  that  he  retained  the  rents  of  these  lands  by  way  of 
reimbursing  himself  the  advances  he  so  made.  The  bill 
alleged,  that  the  father  made  his  will,  by  which  he  left 
the  estates  to  his  eldest  son,  and  that  some  time  after  the 
death  of  the  father,  the  younger  son  came  to  his  elder 
brother,  and  told  him  that  he  had  made  a  bet  with  A,  B. 
that  he  was  a  man  qualified  to  sport,  and  he  desired  him, 
in  order  to  win  that  wager,  to  put  into  his  hands  these 
indentures  of  lease  and  release,  that-  he  might  show 
them  to  the  person  with  whom  the  wager  was  made. 
If  the  father  executed  these  deeds  for  the  -purpose 
,  which  the  Plaintiff  alleges,  viz.  to  make  a  fraudulent 
(^  exhibition  of  them  (as  proving  the  qualificadon  of  his 
(  son)  to  defeat  any  prosecution  that  might  have  taken 
place  against  him  by  the  law  of  the  .land,  if  he  lent 
himself  to  a  purpose  which  was  contrary  to  the  policy  of 
that  law,  it  might  have  become  a  considerable  question, 
if  the  younger  son  had  got  possession  of  these  deeds, 
whether  a  court  of  equity  would  have  done  any  thing  to 
relieve  the  father. 

The  deeds  were  left  in  the  possession  of  , the  &ther  till  his 
death,  and  the  eldest  son  then  obtains  possession  of  them. 
He  states  in  his  bill  that  he  thought  it  necessary  to  show 
them  to  his  brother,  to  enable  him  to  win  this  bet,  inti- 
mating that  he  was  very  wrong  in  so  doing,  and  contend- 
ing that  he  had  no  qualification ;  but  he  lends  himself  to 

the 
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the  purpose  of  imposing  upon  the  person  with  whom  the  /  1920. 
wager  was  made.  That  having  been  done,  and  whether  I 
or  not  the  youiiger  son  was  looking  to  any  purpose  be- 
yond that  which  the  elder  son  say9  was  his  pretence,  he 
turns  round/  as  the  Plaintiff  alleges,  and  says,  Now  I 
have  got  these  deeds,  I  shall  give  notice  to  the  tenants 
not  to  pay  thar  rents  to  you  any  longer,  biit  to  pay  them 
to  me  as  owner  of  the  estate;  and  he  brings  an  ejectment 
to  get  into  possession.  Prima  fade^  with  these  deeds  in 
his  hands,  being  a  conveyance  from  the  father,  who  was 
tenant  in  fee^  there  was  nothing  to  impede  that  ejectment; 
and  the  Plaintiff  accordingly  files  his  bill  for  an  injunc^ 
tioD  and  the  delivery  of  the  deeds. 

RecoUectmg  the  representation  that  was  made  on  both 
sideS)  perhaps  it  might  not  have  been  very  much  out  of 
the  way  if  a  court  of  equity  had  said,  We  will  have  no* 
thing  to  do  with  it ;  you  may  make  what  you  can  of  it  at 
law.  The  Court,  however,  directed  the  Defendant  to  try 
an  gectment.  The  parties  go  to  trial,  and  the  Defendant 
at  law  sets  up  an  old  outstanding  estate,  and  defeats  the 
gectment;  an  application  is  afterwards  made  to  the 
Court  which  ordered  the  trial,  and  it  directs  that  no 
outstanding  estate  should  be  set  up.  My  opinion  about 
that  is,  that,  in  a  case  such  as  this,  that  order  ought  not 
to  have  been  made.  I  am  of  opinion,  that  if  it  was  right 
to  let  the  ejectment  decide  the  matter  under  the  circum- 
stances in  which  these  parties  stood,  it  was  right  to  let 
it  decide  the  matter,  as  it  would  have  been  decided  in  the 
actual  circumstances  in  which  they  stood  before  the  order 
was  made;  and  it  is  a  very  different  thing  to  say,  there 
may  be  an  equity  arising  out  of  circumstances,  to  prevent 
an  individual  setting  up  a  term  to  defeat  an  ejectment 
and  to  say,  merely  because  an  ejectment  is  brought,  it 
shall  not  be  set  up.  I  shall  therefore  discharge  the 
order  for  not  setting  up  the  outstanding  estate,  but 

without 


witfH)ll(  pr^u4ice  to  i\^  Dctfendwt'^  fiUog  W7  ^^  fo^ 
th4(  purpose. 

Mn  Hart  i^uggofited,  th^  a^  (be  Plaiptiff  had  been 
dealiiig  witb  tb^  Courti  i^nd  penqittiog  the  aiQUoa  to  ^ 
OH  itpon  the  soppofiitioii  tba(  the  refd  questioa  between  the 
pfVrtiea  waa  to  be  tried,  it  ought  opt  to  be  affected  by  tbe 
qireumstaQoe  of  tbi»  leg^l  estate  being  outstanding. 

Th^  X.OJW  CHANCfiLi^on.. 

The  tonscience  of  the  Court  ought  not  to  be  satisfied  of 
that,  unless  the  Ck)urt  can  say  that  the  term  ought  not  to 
be  set  up.  The  Plaintiff  has  not  pledg^  himself  not  to 
set  it  up ;  he  does  not  desire,  at  least  not  by  his  biU,  to 
hare  the  ejectment  tried.  This  Court  ought  not  to  re- 
strain a  mail  from  defeathig  an  ^ettment  in  any  way  In 
which  be  can.  If  the  Defendant  choc^ds  to  file  a  bill  to 
put  the  tenrt  out  of  the  way,  the  Court,  if  a  proper  case 
Were  made,  might,  perhaps,  be  able  to  reKev^  him ;  bat 
it  cannot  be  done  on  motion^ 

I  cannot,  on  motion,  do  any  thing  with  the  orfgfnal 
decree ;  but  the  order  which  was  made  on  the  motion 
befbre  the  Vice  Chancellor  must  be  discharged. 

His  Lordship  doth  order,  that  theortler  made  fn  this 
cause,  bearing  date  the  SGth  ofN&oemberj  J819,  be  dis- 
charged ;  but  the  same  is  to  be  witimut  prqudice  ict  the 
Defendant^u  filing  any  bifl-  for  the  purpose  of  having  thie 
outstanding  estate  set  up  by  the  Plaintiff  put  out  of  the 
way  by  the  decree  of  the  Coort,  in  ord^r  tliat  the  De- 
fendant may  try  with  eflffect  the  action  of  ejectment 
brought  by  hfan,  if  he  thinks  proper. 

Reg.  Lib.  A.  1820.  fol  «47. 
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RotLfiL 

Expaiie  LA  YELL.  JVbi;.  fd. 

Bee,  21. 

THIS  waft  A  petition  under  the  statute  56  Geo.  3.  c.  60.  TheCourt  ^ 
•D      t.  11         t       t       1.  .  I      ^      *.     4  .  *     t    «    not,  under  the 

i>y  tnat  act,  all  stock,  the  dividends  of  which  shall  8tatute56  6.5. 

have  remained  unclaimed  for  ten  years,  is  directed  to  he  ^-  ««>•»  ©rder, 

,  "^  OQ  petition,  a 

transferred  to  the  commissioners  for  the  reduction  of  the  re-transfer  of 

national  debt,  and  by  the  fifth  section,  the  governor  and  gtockS^bas 
deputy-governor  of  the  Bank  oi  England  are  empowered  *>een  transfer- 
to  direct  transfers  to  any  persons  afterwards  establishing  a  ingfund,  when 
claim  to  such  stock;  if  they  shall  not  be  satisfied  of  the  jus-  the  title  is  dis- 
tice  of  the  claitpi  it  is  provided,  that  the  claimant  may 
apply,  by  petition,  in  a  summary  way,  to  the  Court  of 
Chancery  or  Exchequer ;  the  petition  is  to  be  served  on 
the  Attorney-General  and  on  the  commissioners,  and  the 
Court  is  authorized  to  make  such  order,  either  for  a 
transfer  and  payment  of  the  dividends,  or  otherwise^ 
relating  thereto,  and  to  the  costs,  as  shall  be  just. 

The  sum  prayed  for  by  this  petition  stood  originally 
in  the  name  of  qne  Vrguaharti  the  petitioners  claimed  it 
as  the  executors  of  Mrs.  Scotty  to  whom  Urquahart  had 
assigned  it,  together  with  other  property,  by  an  instru- 
ment called  a  deed  of  retrocession,  executed  according 
to  the  forms  of  the  Scotch  law ;  it  appeared,  however, 
that  he  afterwards  had  refused  to  transfer,  disputing  the 
right  of  Mrs.  Scott.  The  petition  at  first  stood  over,  on 
a  question  being  made  whether  the  Bank  of  England  , 
should  have  been  served ;  but,  upon  inquiry,  it  was  found 
not  to  have  been  usual.  UrquahaH  had  been  served 
with  a  copy,  but  did  not  appear;  he  was  resident  in 
Scidland. 

Mr.  Boupelly  in  support  of  the  petition. 


ItAVfiLu 
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•1820.  Mr.  Mitfordf  for  the  commissioners. 

Ej:  parte  The  Master  of  the  Rolls  said,  that  the  deed  gave  the 

petitioners  an  apparent  right,  but  that  if  Urquahari^ 
notwithstanding,  insisted  that  they  were  not  entitled, 
and  had  refused  to  transfer,  their  title  was  disputed,  and 
it  was  not  the  intention  of  the  act  that  the  Court  sboald 
determine  upon  petition  between  parties  claiming  ad- 
versely; the  transfer  could  not,  therefore^  be  ordered 
upon  the  petition ;  it  could  hot  be  decided  without  a 
bill.  His  Honour,  however,  gave  leave  for  it  to  stand 
over,  (a) 

{a)SetExpaieGillett,siiadd.%%. 


END  OF  THE  SECOND  PART. 
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CommenciDg  in  the  Sittiags  before 

EASTER   TEMM^ 
1  Geo.  IV.  1820. 


BLAND  r.  LAMB.  2rov.9^. 

•Dm.  15, 16. 18. 


TO- 

a 


QN  the  16th  o£  March  1816,  General  Lamb  made  a  Bequest  of 

^-^  will,  which  was  in  the  following  words. "  My  P«"ona^P' 

"  health  does  not  permit  me  to  go  to  Lofidan  to  have  ^/ral^resi 

"  my  last  will  and  testament  made  in  a  proper  form    ^."**^  ^'tP*^'  u 
__,-^  _  ,  *r  t  gitioiiy&lthousb 

"  and  which  I  am  determined  to  do  as  soon  as  the  acconipanied 

«  weather  will  oermit;  but  knowing  we  are  all  mortal,  SiSV- 

<<  and  ignorant  of  the  hour  we  may  be  called  hencey  I  ing  <^  >nore 

«  take  thb  method  of  shewing  the  way  I  would  have  my  ISonTaild 

«'  small  property  disposed  of.     I  think  I  am  possessed  pointing  only  • 

«  of  11,S00/.  in  the  five  percent.  Navy,  and  in  the  !urpkI^e%Sd 

"  reduced  fund  52,000/^  making  in  the  whole  63,800/.,  *^®  ^^^i^^ 

«  which  I   wish  to  be  disposed  of  in   the   following  mwitionccl. 

"  manner;  —  first,  I  wish  to  leave  to  Mrs.  Elizabeth 

**  Blandf    widow  of  my  uncle.    Lieutenant  General 

«  Humpkrty  Blandy  1000/.  per  annum  for  her  natural 

Vol.  IL  D  d  «  life, 
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1820.  "  life,  free  of  all  deductions,  for  which  purpose  I  desire 
**  the  five  "per  cent.  Navy  may  remain  as  a  fund,  and 
"  whatsoever  that  is  short;  of  tl^e  IQP9/.  per  anmanj 
<<  shall  be  made'  up  from  the  other  fund  or  funds. 
"  Secondly,  to  the  fanuly  of  my  late  nephew,  J(An 
«  Bland  Esquire,  of  B}andsfo^U  I  leave  20,000/.;  one 
"  thousand  to  his  w^o^,  ojp^  to  hyp  son  John^  the  pro- 
"  prietor  of  Blands/ort :  the  rest  to  the  other  children, 
"  equally  divided.  Thirdly,  to  the  widow  and  children 
^<  of  the  Captain  Humphrey  Bland,  I  leave  10,000/^ 
<^  one  to  his  widow,''and  three  to  each  of  his  daughters : 
<<  if  the  widow  should  be  dead,  her  share  to  be  divided 
**  between  the  two  unmarried  daughters.  Fourthly,  to 
**  the  widow  and  children  of  my  late  nephew.  Captain 
<*  Lq/his  Otway  Bland,  I  leave  10,000/.,  one  to  his 
^'  widow,  and  the  rest  to  his  children,  in  equal  shares ; 
*^  and  to  his  brother  Thomas  Bland,  and  to  his  sister 
"  Mrs.  Cole,  2000/.  each.  Fifthly,  to  my  very  best  of 
"  friends,  Thomas  Henry  Lamb  Esquire,  of  Fittingham 
*^  Green,  I  leave  my  silver  blaze  pa^  and  lamp ;  and  at 
^^  the  demise  of  Mrs.  Bland,  my  silver  bread-basket  I 
«  leave  him,  likewise  botb  my  horses,  with  their  saddles, 
^<  bridles,  &c. :  he  is  to  have  the  blaze-pan  directly. 
^^  Sixthly,  to  my  servant,  James  Bance,  for  his  fidthful 
^^  and  great  attaation,  I  leave  him  one  years'  wages,  a 
^  suit  of  mourning,  and  all  my  clothes,  hats,  shoes, 
«  boots,  shirts,  stockings,  handkerchief ;  in  short  every 
'^  thing  under  the  denommation  of  clothing;  my  doable- 
<<  barrelled  gun  I  leave  to  my  friend  Mr.  Und,  of 
«  BruUm^street  and  Twickem ,-  anything  I  have  foigot  I 
*^  leave  at  the  disposal  of  Mrs.  Bland  of  Isleworth.  AU 
"  my  wines  are  hers." 

He  afterwards  made  the  two  following  codicils :  — 
*^  I  may  have  forgot  many  things,  such  as  money  due 
^^  to  me  from  govemmentf  &c. :  if  such  there  is,  it  is  to 

wbe 
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^*  to  be  paid  to  them  in  the  proportions.  I  do  aiqtt 
'<  hmnbly  intreat  my  good  llamas  Henry  Lamb  Esquire 
^<  to  act  as  Bty  encntcar,  vitfc  Iffs.  JUmm^  widow  of  my 
«<  lafe  onela  Lieatenu^  Geotral  H.  Bifni.  I  ItMe  to 
f^  mf  friend,  U€.Lambj  IQOl.  'maHead  ffl  a  ring;  Ike 
<(  la^f  part  of  this  I  wrote  on  ^t  fiOdi  day  of  JM/ 
(<  1616. 

^^  I  mean  die  ^bove  legacies  to  ay  fiynily,  to  Jbe  in  th|s 
^<  S  ^fwr  cent,  reduced  annuities,  and  not  in  money>  and  I 
^  give  an  annuity  of  IS  guineas  per  amnum  to  ny  late 
H  gfoom,71i»i<umXw%fahis)ifii.''^»A 

The  testator  died  two  days  after  the  4^^  ^  ^  ^'''t 
codicil;  and  only  a  few  hours  after  his  aunt^  Mrs.  £. 
Bhmi^  ifho  BUide  e  wSI,  by  ^^ich  ahe  gave  to  bim  the 
residue  of  her  property,  amounting  to  upwaids  ef 
20,0001.  At  the  time  of  his  death  he  was  also  possessed 
of  1 1,300/.  Navy  five  per  cents. ,-  55,000/.  three  per  ceni. 
i«dafied;  lS00f>  in  Ibo  beads  of  Mr.  Lamk  mtmim  due 
fronp  gwemmmt  and  aqpiy  agenta  to  %  flMiaJderaWe 
amfliint,  and  odi^  p^Moul  estate^  me<^ing»  ia  the 
wbol^i  TOOQI. 

The  bill  was  filed  by  some  of  the  pecuBiaiy  l^gataas 
named  in  the  testator's  will,  claiming  shares  in  the 
residue  of  his  estate  w-pn^Mirtieii  to  ibdr  legades, 
agikip^t  tbe  e:|^fq»tor9  W*  ^^^^^^  ^^  disclamed  all 
ii^terest  in  i^  w4  mpm%  %  next  of  tw^  some  of  whoip 
werfi  eI$Q  1^9t^f^  By  a  iwc^  orde^  m  ^vth^ 
Hf&cAm^  t)v&  Vice  C)iwce%  i^^^  th«t  tfe^  p«i^ 
«m«  whose  peconieiy  l/^g^pies  Imji},  t>y  theseooiu}  cp^wif, 
bem  c^qy^rted  inio  ffteclE,  were  e»ti4^  ^  tbe  Tesifje^y 

(a)|4fii#<lf, 

Dd  S  From 
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18S0.       J^m  this  order  the  next  of  kin,  who  were  not  l^atees, 
'■^^     appealed. 

V. 

^^*^*'  Mr.  Pemberton  on  their  behalf,  moved  that  they  might 

Nov.  aa.      be  at  liberty  to  prosecute.the  appeal  in  /omid  pauperis^ 

-and  that  it  might  be  set /down, .  mentioning  the  case  of 

Taylor  ▼.'  Bbuchier  \b\  where  <  it  was  said  diat  a  pauper 

could  n6t  appeal,  and  remarking  that  it  was  nevertheless 

generally  laid  down,  that  the  liberty  to  sue  iajbrma 

'jMZfipfm,' might  be  obtained  in  any  stage  of  the  cause. 

An  appeal  mmr  The  Lord  Chancellor  said»  it  was  a  very  singular 
mKrnApeoh  proposition  that  a  pauper  could  not  appeal.  He  could 
V^^*  not  see  why,  because  a  party  was  poor,  the  Court  should 


not  set  itself  right  ^ 


I    .The  .usual  cHrder.! for. setting  down  the  appeal  was 
'.made*:,  .it      i  .    .     •        •    i    :    *i  •   • 


t     Motions  having  been  made  by  the  Appellants  to  stay 

L  jproceedbgs  until  the  hearing  of  the  appeal,  and  by  the 

:.0efendant5,  .who  .were  .legatees,  for  payment  to.  them  of 

part  of  the  funds  which  had  been  paid  into  ^  Court,  it 

was  ordered,  that  the  appeal  should  be  advanced,  and  it 

now  came  on. 

Mr*  Pemberton  for  the  Appellants. 

If  the  bequest  in  the  will  and  codicO  can  stand  toge^ 
ther,  it  is  impossible  that  they  should  amount  to  a 
disposition  of  the  residue.  They  may  be  reconciled  by 
'confining  them  to  such  things  as  the  testator  had  speci- 
fied in  each,  and  this  would  probably  be  most  agreeable 
to  his  intention,  as  in  the  codicil  he  has  said  nothing  to 
denote  any  change-with  respect  to  the  residuary  bequest 

(«)  tlHdcSiH. 
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in  the  will.     The  word  thbgs  refers  to  articles  of  the       18520. 
same  description  as  those  he  had  just  mentioned.     The 
declaration  respecting  the  wines,    explains  what  the 
testator  intended,  and  shows  that  he  didnotconceive  that 
the  former  words  included  every  thing."^  -    i. 

If^  however,'  the  -  bequest  in  the  codidl  revokes,  -and' 
is  a  substitution  for  that  in  the  will,  then  it  must  be* 
confined  to  what  the  testator  has  declared  he  meanty 
viz.'monej  due  from  government,  &c.  *  The  last  words 
are  satisfied^  by  restraining  them  to  monies  due  from  his 
agents  ;*  the  words  are  ^^  if  such  there  is,"  not  ^*  be,** 
which  are  referable  not  to  many  things,  but  to  money, 
and  from  the  specification  which  accompanies  them^ 
they  are  not  so  extensive  as  those  used  in  the  wilL 

...  •    .  .  ^  '  ^  •  ' 

The  testator  could  not  have  intended  to  give  the 
residue  by  his  will;  he  makes  an  estimate  of 'what  he 
calls  his  small  property,  and  could,  therefore^  not  mean 
to  dispose  of  that  whi^h  he  could  not  contemplate,  much 
less  the  very  large  property  that  came  to  him  on  the 
death  of  Mrs.  Bland ,-  and  he  could  never  have  intended ' 
that  she  should  take  the  fund  out  of  which  *an  annuity 
only  is  given' to  her.  The  last  codicil'is  material;' be- 
cause, if  the'legatees  took  the  residue^  what  was 'the  use 
of  reducing  ^  their"  l^cies  ?  These '  circumstances  *  are  * 
Gonclusive  with  respect  to  the  testator's*^ intention;  and  - 
if  that  is  the'  case,  it  will  controul  words  whitik' peruse 
would  be  sufficient' to -^ pass  the  residue.  Davers  v. 
Davers  (a),  '.Attorney  *  General i  V.;  'Johmt6ne.'{b)^  The 
words  ^  small  ^reniaindisr"  in  'the'  last'  case  were  much 
more  comprehensive 'than  any  that 'are -to  be  found  in 
the  present.  How  could  the  testator 'foiget  that  which 
he  did  not  possess,  and  of  which  he  could,  therefore^ 
have  no  knowledge  ? 

.     {a)  5  P.  Wm.  40.  {b)  Ambl.  51 7. 

Dd  S  Mr.BeMfon 
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}8Mf  Iff.  Jb%M  ^ii4  Vb.PhiUi^oftf  «n  tfffe  pm  of  the 

"^-^^     Sdftkidal^t%  who  were  both  l^aleeis  apd  no^  #f  kia, 
««,  did  noliAijeelld  die  de€r€«. 


Mr.  ^gor  and  Mr*  Jlariery  for  Ae  Ptewliffii 
that  the  words  in  the  first  codicil,  which  was  clearly  a 
rfiYOcatiflii  ef  A0  residuary  be^pieftt  lib  the  wfflf  #ft« 
attCnent  t^  patti  Aie  residue;  th|t  Ihe  GofM  ilw^s 
indiaed  against  intestacy;  voA  that  in  tliis  dHse  llie 
testator  had  fit  the  eommeneement  ^  hb  #ill  dedared 
an  faitentioB  of  disposing  of  all  bitf  proper^,  tbteg^  he 
appHed  to  it  the  terln  iioflli  an  inacdiracy  ^iek  was 
racier  in  &yoiit  ei  1^  PlaintifiB'  ckuni. 


Dee.  19*  Tiie  Lord  Chancellor. 

The  qaestion  which  has  been  snbmHted  to  my 
sideration  in  this  cause  is,  whether  by  the  effect  of  these 
▼ery  singnlar  papers  the  general  residue  of  the  testatm^s 
personal  estate  is  giveny  and  to  whom?  It  has  been 
contended,  on  the  one  hmd,  that  the  ^ndgmeilt  of  the 
'  Conrt  below,  which  considers  the  expression  in  thia  will 
(whaterer  may  have  been  the  intoition  of  the  testator)  as 
sufficient,  in  point  of  legal  effect,  to  give  that  respdoe  to 
the  persons  described  by  the  word  legatees,  is  right ; 
and^  on  the  other,  that,  attending  to  all  die  Words  of  Ais 
will,  the  gift  was  not  intended  to  be  of  att  thitt  r^aidlK, 
but  in  the  nature  of  a  specifio  be^es^  ol^  as  ^  lisrd 
Chmcellcr  in  erne  eaise  callil  i^  a  lipecifio  edhdng^t  ( 
ditienal  ff&  of  the  actual  itein^  tkat  formed  iht : 
ing  ilevscmal  estate  which  the  testator  had  at  tbe>time  he 
mbdd  iboat  testaiflentary  insthiinents ;  aM  even  that  it 
is  allH  wAre  Mnfined,  AA  le  be  fansidarad  as  extefading 
only  to  such  personal  estate  as  the  tetetor  hfta  moD- 
tioned  in  his  will  that  he  was  then  possessed  of. 

After 
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After  the  cases  which  have  been  referred  to^  there  182Q* 
can  be  no  doubt  that  a  gift  of  the  residue  may  have  a 
limited  operation ;  although  the  general  doctrine  of  the 
Court  is,  that  if  a  person  gives  all  the  rest  of  his  per- 
sonal estate  or  property^  such  a  gift  will  not  only  pass 
that  which  he  then  has,  but  that  which  may  become  his 
property;  and  it  will  operate  even  in  this  singular  way, 
that  although  a  testator  may  probably  have  meant  to  pass 
nodiing  but  what  he  had  at  the  time  of  his  will  (which 
alone,  according  to  the  common  sense  of  the  expression, 
can  be  called  his  property),  yet  if  at  the  time  of  his  death 
he  has  not  a  single  particle  of  that  property,  and  has 
afterwards  acquired  other  property,  this  last  property 
will  pass  under  the  words  my  property.  The  Courts  Principles  ^n 
have  held,  whether  on  satisfactory  grounds  or  not  is  an-  ^l^bequ^by^ 

other  question,  that  where  a  person  inves  all  his  pro-  ap^rypnoftui 

,     ■  •  .  personal  e«l*te 

perty,  it  shows  that  he  did  not  mean  to  die  intestate ;  and  u  extended  .to 

not  meaning  to  die  intestate  as  to  what  he  had  at  the  ***?'  ^*^**^*J^^ 

^,  ,       ,  .  subsequently 

time  of  making  his  will,  they  have  inferred  that  he  did  acquires. 

not  mean  to  die  intestate  as  to  what  he  should  have  at 
the  time  of  his  death.  This  rule  has  sometimes  t>perated 
with  great  hardship,  and  directly  contrary  to  the  in- 
tuition of  the  party;  but,  notwithstanding  that,  it  has 
been  allowed  to  prevail. 

With  respect  to  real  estate,  the  general  aoctrine  is 
jost  the  other  way :  there  the  court  is  not  able  to  apply 
l^e  rule  of  intention,  because  the  capacity  of  devising  is 
limited  to  what  the  party  may  happen  to  possess  at  the 
time;  and  if  a  testator  were  to  give  not  only  what  ceal 
estate  he  had,  but  aUo  that  which  he  might  have,  the 
former  only  would  pass. 

Without  going  through  the  cases,  those  of  the  Ai'- 

tomey^General  v.  Johnson  in  Ambler^  and  of  Davers  v. 

Daoers  in  P.  Wms.  distinctly  prove,  that  if  the  words 

i)  d  4  of 
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1820.        of  the  will  are  sufficient  to  shew,  that  the  testator  bk* 

tended  only  to  give  what  he  had  at  the  time  of  making 

his  will,  the  bequest  will  only  have  that  limited  effisct. 

In  the  case  in  Ambler  it  was  held,  that  the  lapsed  legacies 

did  not  Ml  into  the  residue,  and  that  the  words  only 

described  the  actual  surplus  of  what  the  testator  had  at 

the  time.     Perhaps  it  did  not  require  any  audiorxty  to 

prove,  that  such  ought  to  be  the  construction  where  the 

intention  is  clear,  though,  in  reading  the  cases  whidi 

have  been  cited,  one  cannot  resist  entertaining  some 

doubts  as  to  some  of  the  opinions  expressed  in  them. 

Very  special      In  considering  this  will,  (on  the  construction  of  which  I 
words  required  ^  t      ^  _-.  •     u  i  •  •       \ 

toconfioea      cannot  say  I  entertam  by  any  means  a  dear  opmion,} 

residuary  be-     it  must  be  recollected  that  a  iudxrment  has  already  been 
quest  to  the  ^  ^  ^ 

proper^  be-     pronounced  on  it,  and  that  very  special  words  are  re- 

^torl^Se  ^°'^^^  to  take  a  bequest  of  the  residue  out  of  the  ge- 

dateofhis        neral  rule. 

will 

The  testator,  after  alluding  to  the  state  of  his  health, 
states  that  he  takes  this  method  of  shewing  how  he 
would  have  his  small  property  disposed  of:  this  ex- 
pression appears  to  me  to  shew  that  he  meant  to  dis- 
.  pose  altogether  of  that  property ;  and,  on  the  other  hand, 
it  is  fair  to  observe,  that  when  he  applies  the  word  small 
to  his  property,  (though  some  persons  may  not  think 
it  a  very  accurate  description  of  it),  he  must  in  some 
measure  have  been  contemplating  what  that  property 
consisted  of,  because  it  is  difficult  to  apply  the  word 
small  with  any  d^pree  of  correctness  to  that,  the  mif^ 
nitude  of  which  he  .could  not  contemplate  i  it  therefore 
excludes  the  idea  of  future  property :  but  the  question 
is,  whether  that  word  makes  a  difference  sufficiently 
considerable  to  limit  the  application  of  the  other  ex* 
pressibns. 

Then  the  testator  says  not  that  he  is  possessed  of  the 
funds  which  he  mentions,  but  <*  I  think  I  am  possessed  f 

shewing 
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shewing  that  he  was  not  quite  certain  of  what  he  was       18S0. 
possessed,  and  that  uncertainty  is  strongly  marked  by     ^*^ 
other  expressions  in  the  wilL    Then  Mrs.  Bland^s  an-  «. 

niii^,  if  the  five  per  cents,  are  sufficient,  is  to  be  paid 
out  of  them ;  if  not,  it  is  to  be  made  up  fix>m  the  other 
fund  or  funds :  so  that  this  shews  he  meant  to  dispose 
of  the  &vej)er  cents,  he  then  had.  But  it  still  holds  out 
the  idea  of  uncertainty,  not  n^hether  he  had  that  sum  in 
the  whole^  but  in  what  fund  it  was ;  and  it  must  be  re- 
collected, that  besides  the  five  per  cents^  he  had  only 
before  mentioned  one  fimd.  It  has  been  argued  upon 
this,  (though  it  is  an  argument  that  may  be  applied  to 
many  cases,  in  which  it  would  not  hold,)  that  it  is  not 
very  likely  that  it  was  intended  to  give  Mrs.  Bland  the 
capital  of  the  fiind  out  of  which  her  life  annuity  was 
secured.  I  believe  I  scarcely  ever  saw  a  will  where  a 
danse  has  that  efiect,  without  entertaining  an  individual 
though  not  a  judicial  persuasion,  that  it  is  contrary  to 
the  testator's  intention ;  but  it  is  clear,  that  if  the  testator 
had  used  the  word  residue,  and  given  it  to  Mrs.  Bland, 
it  would  have  passed  the  capital,  notwithstanding  an 
annui^  was  carved  out  of  it  to  her  for  life. 

His  Lordship  then  proceeded  to  comment  with  great 
minuteness  on  the  bequests  in  favour  of  the  families  of 
the  testator's  nephews,  J.H.  and  L,  O.Bland;  ob- 
serving, in  substance,  that  all  or  some  of  the  members  of 
those  fiunilies  might  have  died,  as  Mrs.  Bland  did  in  his 
life-time;  and  that,  with  the  exception  of  the  share* 
given  to  the  widow  otH.  Blandy  whose  death  in  his  life- 
time he  alone  contemplates,  their  shares,  even  in  the 
case  of  the  children,  would  not  go  over  to  the  survivors, 
bat  would  lapse,  and  would  be  undisposed  of  unless  they 
passed  by  the  residuary  clause.  These  observations,  he 
continued,  may  appear  tedious,  but  I  make  them  for 
the  purpose  of  shewing,  that  the  operation  of  eveiy 

clause 
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I8fiO<  clause  in  this  testamentary  instrument  might  have  had 
an  efiectf  which  the  testator  probably  neither  contem- 
plated or  understood,  and  which,  had  he  been  informed 
of  it,  woold  most  likely  have  much  surprised  him. 

After  the  legacies,  the  testator  gives  to  Mr.  Lambf  on 
the  demise  of  his  wife,  his  silver  bread-basket ;  and  al- 
though no  human  being  can  doubt  he  meant  her  to 
have,  and  thought  that  she  would  take  it  for  her  life 
under  these  words,  yet  she  would  not  be  entided  to  it, 
unless  there  is  some  subsequent  clause  which  gives  it  to 
her }  because,  as  the  person  to  whom  it  is  given  would  not 
have  taken  his  personal  estate,  there  is  no  necessary,  or  at 
least  no  legal  inference,  that  she  was  to  have  it  for  life. 

Then  comes  the  bequest  of  his  clothes,  &c.  to  J^. 
Ranee;  and  if  this  will  is  to  be  considered  throughout  as 
a  disposition  of  spiecific  things^  specific  as  to  the  residue^ 
and  specific  as  to  the  subject  of  the  other  bequests,  then  if 
his  master  had  lived  a  year,  and  had  got  new  clothes,  &C9 
he  would  not  have  been  entitled  to  them  for  his  fiuthfiil 
and  great  attentions.  After  giving  his  gun^  he  says, 
any  thing  I  have  forgot  I  leave  at  the  disposal  of  Mrs. 
Bland.  This  is  the  first  very  important  part  of  this 
will,  and  it  is  very  fair  to  try  its  effect  by  supposing, 
that  the  testator  had  died  immediately  after  signing  this 
instrument,  having  previously  become  .entitled  by  the 
death  of  some  one  to  a  large  property,  and  thai  putting 
the  question,  whether  Mrs.  Bland,  if  she  had  survived 
him,  would  have  taken  the  increase  of  fortune.  It  is 
contended,  that  the  testator  by  the  word  thing  must  have 
meant  something  ejusdem  generis  with  reference  to  what 
had  immediately  preceded.  This  argument  is  consi- 
derably affected  by  the  additional  instrument  of  the  20th 
otjubff  1816,  because,  when  you  look  to  what  he  means 
there  by  the  words  <^  I  n^  have  forgot  rnai^  things," 

he 
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he  expressl/  states  as  one  of  them,  (and  1  now  put  ike 
word  ei  cetera  out  of  the  question,  which  Lord  Coke 
says  is  one  of  much  virtue),  monejr  due  from  govern- ' 
ment,  and  unquestionably  there  was  such  money  due  to 
him  at  the  time  he  made  the  first  paper.  It  is  truQ  that 
that  observation  does  not  apply  directly,  if  at  all,  to  the 
question,  whether  he  meant  to  ^ive  future  acquired  pro- 
perly;  but  it  applies  directly  to  the  question,  whether  ne 
meant  to  give  any  thing  beyond  what  was  of  the  same 
nature  with  the  specific  things  there  mentioned,  because  it 
proves  that  he  meant  under  these  words  money  due  from 
government.  If  that  money  would  have  passed  under 
the  words  in  the  first  paper,  it  is  clear,  that  the  second 
paper,  to  a  certain  extent,  revokes  the  effect  ot'the-flrst 

Bot^  without  considering  the  case  in  that  view,  it  ap* 
peara  to  me,  that  when  a  testator  commences  with  saying, 
that  he  intends  to  dispose  of  his  small  property  and  of 
funds  which  he  thinks  he  is  possessed  o^  and  in  which  he 
at  first  only  gives  a  limited  interest,  his  purpose,  describ- 
ing his  property  in  thjs  way,  was  to  dispose  o(  all  he  had 
at  the  time.  He  had  not  forgot  that  he  had  funds,  al- 
though he  might  not  have  recollected,  as  indeed  he 
intimate^  the  particulars  of  them ;  bat  whether  that  was 
the  case  or  not,  he  meant  to  dispose  of  them ;  and  be- 
cause a  testator  did  not  advert  to  the  circumstance,  that 
there  were  interests  in  the  funds  which  would  be  un- 
disposed of,  and  that  others  might  lapse,  it  would  be  too 
strong  to  say^  when  he  prpfesses  absolutely  to  dispose  of 
the  funds,  that  such  interests  would  not  pass  under  these 
words,  ^*  any  thing  I  have  forgot ;"  and  it  would  be  too 
mueh  to  hold  that  that  expression  is  to  be  ^plied  only 
to  things  which  he  does  not  mention,  and  not  to  undis- 
posed of  interests  in  things  which  he  does  mention. 
It  appears  to  me  be  meant  to  say^  that  every  thing  of 
both  iusJliA  was  to  go  to  Mrs.  EUmd,    This  oonstruction 

is 
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1820.  is  fortified  by  the  words  used  in  the  second  instrument; 
they  must  mean  that  the  testator  might  have,  which 
amounts  to  a  declaration  that  he  had,  forjgotten  to 
mention  many  things  in  the  former  paper,  and,  declaring 
himself  that  money  due  from'  government  was  one,  he 
gives  that,  which,  under  the  words  '^  any  thing  I  have 
forgot"  hie. had  ^ven  to  Mrs.  Blandj  to  his  legatees 
(which  would  exclude  her,  unless  she  can  be  con- 
sidered as  one)  in  certain  proportions  ;*  thereby,  as  it 
appears  to  me,  expressly  revoking  the  bequest  in  the 
will,  'and  giving  to  the  legatees  every  thing  he  then 
had,  wluch  would  pass  under  the  words  <^  money 
due  from  government,'*  &c.  The  words  "  all  my 
wines  are  hers,  which  have  been  observed  upon,  are  not 
unimpcHtant;  what  he  meant  by  the  expressions  it  is 
di£Scult  to  determine,  but  they  do  not,  I  think,  authorize 
me  to  say  that  he  meant  nothing  but'property  of  the 
same  kind,  when  I  am  obliged,  by  the  efiect  of  the 
second  instrument,  which  is  his  own  declaration  of  what 
he  meant  by  the  words  in  the  first,  to  say  they  included 
things  of  quite  a  different  nature.  Then  he  fsntreats 
Mr.  J.  H.  Lamb  to  act  as  executor  with  Mrs.  Bkmd. 

.When  a  testator  has  appointed  executors,  either  they 
or  the  le^tees  must  take  his  future  acquired  property, 
unless  there  is  something  in  the  instruments  which' 
show  that  that  the  executors  were  only  to  be  trustees, 
because  the' mere  appointment  of  executors  would, 
whether  he 'meant  it  or  not,  vest  in  them  all  future  pro- 
perty, although  what  had  passed  before  only  applied  to 
what  he  then  had.  Therefore,  in  any  way  of  putting  it, 
unless  it  can  be  made  out  from  these  instruments  that 
these  executors  were  intended  to  be  only  trustees,  they 
must  be  taken  to  be  a  disposition  of  the  testator's  whole 
property,  either  by  force  of  the  gift  of  the  property 
itself,  or  of  the  i^pointment  of  executors.     Now  in  this 

wiB 
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will  wbat  is  there  to  convert  these  executors  into  1820. 
trustees ;  they  have  unequal  and  specific  legacies,  and  it 
does  not  appear  to  me  that  they  take  any  such  benefits 
under  the  will,  as  will  convert  them  into  trustees. 
Upon  the  whole,  the  inclination  of  my  opinion  is  in 
&vour  of  the  judgment  of  the  Vice  Chancellors  my 
sincere  belief  is,  that  this  gentleman  did  not  know  one 
twentieth  part  of  what  his  will  would  efiect.  I  am  not 
at  liberty,  however,  to  act  upon  that  notion,  but  must 
follow  the  rule  of  law;  and  I  do  not  find  any  expressions 
in  this  will  sufficiently  definite  to  justify  me  in  deciding 
that  this  residuary  clause  should  only  have  a  limited 
e£Pect 

Nothing  has  been  said  with  respect  to  who  are  the 
legatees  to  take,  and  I  wish  fhat  point  to  be  argued. 


'  JAx.  Pemberton  mentioned  Cooke  v.  Oakley  {a)  as  Dfc.is. 
favouring  the  argument  for  limiting  the  efiect  of  the 
residuary  clause.  In  that  case  the  words  "  all  things 
not  before  bequeathed''  were  restrained  to  things  ejusdem 
generis.  The  case  of  Giraud  v.  Hanbury{b)  was  op- 
posed to  the  notion  that  the  executor  would  take  the 
surplus  if  undisposed  of,  and  showed  that  where  words 
of  entreaty  are  used,  as  in  this  case,  he  will  be  con- 
sidered a  trustee.  With  respect  to  the  question  who  are 
entitled  under  the  word  legatees,  he  contended,  that  there 
was  nothing  in  the  codicil  peculiarly  applicable  to  any 
particular  class,  and  that  the  annuitant  and  the  specific 
legatees  were  as  much  entitled  as  the  pecuniary  legatees. 
Nannocic  v.  Horton  (c),  Sibley  v.  Perty.  (d)  The  shares 
of  those  who  died  in  the  testator's  lifetime  had  therefore 
lapsed. 

(fl)  1  P.  Wm.  30«.  (*)  3  Mer.  1  SO* 

(c)7r«.591.  ,  {d)7Fei.S24. 

TsUx.Jgar 
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1886.  Mr.  Agasf  and  Mr.  Bagher  observe  that  the  dfciaiML 

'     '  V  ^     in  Ci0ofo  V.  0aill9  turned  on  the  oinumstanpe  wl  the 

V.  Court  eonsidering  the  bequest  confined  to  the  artidas 

LAifB.  which  the  testator  had  on  board  the  ^ip ;  uid  that  in 
the  case  cited  ^m  d  Mer.  the  testatqf  intended  to  dis- 
pose of  all  his  property;  but  as  the  executors  took  by 
operation  of  law,  and  not  under  the  disposition  of  die 
testatoi:^  that  ctrcumstanoe  proved  that  they  vere  not 
intended  to  take  beneficiaily.  They  insisted  diet  only 
such  of  the  pecuniary  legatees  as  survived  were  entided 
to  share  in  the  residue:,  the  te$tator  could  not  have 
meant  that  a  nice  calculation  of  the  value  of  the  an- 
nuity and  other  specific  legacies  should  be  made,  or  that 
the  specific  legatees  were  to  take  in  proportion  to  the 
numbers  of  their  shoes  and  stodcings.  It  was  imposatble 
to  value  an  annuity  determinable  on  the  life  of  a  perftOQ 
who  was  dead.  In  Maitland  v.  Adair  {a)  a  devisee  of 
reaj  estate,  who  was  a  relation  of  the  testator,  was  ex- 
clu(|^d  from  a  ahare  in  the  residue  under  a  ^lequ^  to 
relations  in  the  prpportiQP  he  l^ad  bequeatl]f^  die  othgr 
p^ft  pf  his  fortune. 

T)xe  Lqrd  Chancellor  did  not  pronounce  any  ludg- 
menj;,  but  observed  that  the  year's  vfages  givep  to  the 
servant  was  a  pecuniary  legacy,  and  that  the  death  of 
the  annuitant,  when  die  Court  had  ascertained  who  were 
meant  by  that  description,  would  make  no  difier^ce,  as 
it  would  then  merely  become  a  question  of  value.  Who 
were  the  legatees  was  a  question  depending  simply  on 
ipteqtion,  and  the  best  judgment  that  he  co\ild  give 
voujd  deserve  rather  the  name  of  judicial  conjecture 
than  judicial  determination. 

The  suit  was.afterwards  compromised,  and  fin^l  Judg- 
ment therefore  was  never  given. 

ia)  5Fes.5t3U 
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MARTIN  fl.  MjtCHFLL.  rollb. 

Feb,  17  A8.2^, 

MARTIN  V.  PEILE.  Dee.  e.  as, 

j^NN  MITCHELL,  the  wife  of  James  MitcheU,  was  Specific  per- 

entitled  under  the  wUl  of  Pekr  Peile  to  the  re-  fo"nj»ccre- 
•     !•       •      1  •      ,      ,        -  ,^        niBedjOfaeon- 

version  m  fee-simple,  expectant  on  the  deaths  o(  Manf  tract  improvi- 

Martin  (the  Bkintiff)  and  WHUaM  Holmes  and  Beiiy  gently  entered 

bis  Wife,  or  an  estate,  consisting  of  a  house  and  about  ^S  rant  persons. 

acre^  of  land.     By  indentures  of  bargain  and  sale  dated 

12th  March  18  U,  and  by  a  fine,  J.MiUheU  and  his 

wife  mortgaged  the  reversionary  interest  of  the  latter  to 

Danid  Waller  for  150/.  and  interest;  the  reservation  of 

the  equity  of  redemption  was  to  such  person  or  persons, 

and  for  such  intents  and  purposes,  as  Jktmes  MUcheU  and 

Ann  his  wife  should,  by  any  deed  to  be  executed  in  the 

presence  of  and  attested  by  two  witnesses,  appoint;  and, 

in  de&ult  of  such  appointment,  as  Ann  Mitchell  should 

by  will  appoint,  with  remainder  to  her  in  fee.     By  deed 

dated  19th  Aug,  1814,  the  premises  were  charged  with 

a  further  sum  of  50/.,  and  interest,  advanced  by  Waller. 

Tiie  bill,  after  stating  the  interest  of  J.  Mitchell  and 
his  wife  in  the  estate  as  above,  proceeded  to  allege  that 
in  December  1$14>,  they  were  desirous  of  disposing  of  it, 
and  advertised  it  for  sale  by  public  auction  ^n  the 
7ih  January  1815,  and  that  their  solicitor  Hodgson  had 
written  to  the  Plaintiii^  Mary  Martin,  to  apprize  her  of 
their  intention.  A  treaty  then  took  place  between  the 
Plaintiff  and  Hodgson,  and  several  letters  passed  between 
them ;  in  the  course  of  which  the  latter  proposed  that 
the  Plaintiff  should  become  the  purchaser  for  an  annuity 
of  50/.  a  year,  payable  to  James  Mitchell  and  his  wife  for 
their  lives»  and  the  Ufe  of  the  surviyor,  and  upon  pay- 


^o/ru.^S  ^/ 


r 


414  CASES  IN  CHANCERY. 

ISfO.  ^     mentof  250/.  to  satisfy  the  mortgage  debt  to  Waller^  and 

interest  and  expences;  it  ended  in  an  agreement  for  the 

purchase  on  those  terms,  which  was  concluded  and  put 

into  writing  on  the  5th  January  1815.    It  appeared 

II  that  this  agreement  was  signed  hjJ.Mitchdl  and  his 

j'  wife,  but  not  by  die  Plaintiff. 

The  bill  then  stated,  that  notwithstanding  the  agree- 
ment with  the  Plaintiff,  J.  Mitchell  and  his  wife  had 
caused  their  reversionary  interest  in  the  premises  in 
question  to  be  put  up  to  sale  by  auction  on  the  7th  Jor- 
nuarjfy  when  the  Defendant,  John  PeiUy  was  the  highest 
bidder,  and  it  was  knocked  down  to  him*  After  charg- 
ing that  Peile  had  notice  of  the  prior  agreement  with 
the  Plamtif^  and  that  the  price  agreed  to  be  given  by 
the  Plaintiff  was  a  fiill  and  adequate  consideration,  it 
prayed  against  Mitchell  and  his  wife  a  specific  perform- 
ance,  by  a  conveyance  of  their  interest;  and  against 
Peile^  that  the  sale  to  him  at  the  auction  might  be  de* 
clared  to  be  void,  together  with  an  injunction  to  restrain 
the  other  Defendants  from  conveying  their  interest  to 
him. 

The  bill  was  filed  on  the  8th  of  J^feirftory  181S.  The 
Defendants,  Mitchell  and  his  wife,  by  their  answer,  filed 
in  the  April  following,  denied  having  authorized  Hodg^ 
son's  treaty  witii  the  Plaintiff  respecting  the  sale,  ex- 
cepting that  one  letter  expressing  MitchelFs  readiness  to 
meet  the  Plaintiff  on  the  subject,  had  been  written  with 
his  consent.  They  also  set  forth  a  letter  jfrom  the 
Plaintiff  to  Hodgson,  dated  the  ISih  o{  December  1815, 
in  which,  she  said,  that  upon  consideration,  she  thought 
50/.  a  year  was  too  much,  and  she  had,  therefore,  deters 
mined  to  wait  the  event  of  the  sale,  and  take  her  chance 
there.  They  admitted,  however,  that  afterwaixls,  on  the 
30th  of  the  same  month,  a  meeting  tock  place  between 

Hodg^ 
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tiodgsdn  and  the  Plaintifi^  who  proposed  to  become  the        1820. 
p^irchaser  upon  the  terms  of  paying  off  the  mortgage,      ^ ' "  -  '  - ' 
and  charges  of  granting  an  annui^  of  50/.     On  the  p. 

following  day,  Hodgson  commanicated  the  offer  to  ^tchell. 
MUdtdl^  who  immediately  rejected  it,  and  declared  that 
he  would  not  treat  with  tlie  Plainti£^  being  resolved  upon 
a  sale  by  auction,  and  they  then  went  together  to  Foster^ 
the  solidtoir  of  the  Plaintiff,  and  informed  him  that  the 
Plaintiff's  offer  was  declined,  and  that  the  premises 
were  to  be  sold  by  auction.  The  answer  then  stated, 
that  on  the  5th  of  January ^  the  Plaintifi^  with  a  Mr. 
Walker^  being  at  Harrk^ton^  (the  place  where  the  De- 
fendants, the  Mitchells  resided)  sent  for  them,  and  told 
them  diat  they  were  come  to  treat  for  the  purchase  of 
the  estate  at  Prospect^  upon  which  Mitchell  said,  that 
he  had  left  the  business  of  the  sale  of  the  estate  to 
Hodgson ;  they  said  that  Walker  then  cautioned  them 
against  the  law  charges  that  would  be  made  by  Hodgson^ 
and  by  various  menaces,  persuasions,  and  promises  of 
friendship  on  the  part  of  the  Plaintiff  used  his  utmost 
endeavours  to  persuade  them  to  sell  the  premises  to  her 
by  private  contract ;  that  he  represented  their  interest  as 
not  worth  more  than  500/.  or  600/.,  and  persuaded 
them  that  he  and  the  Plaintiff  possessed  the  power  of 
preventing  the  public  sale,  and  refused  to  give  them  leave 
to  depart ;  by  these  means  they  were,  they  said,  prevailed 
upon  to  sign  the  agreement,  which  was  drawn  up  by 
Walkery  without  communication  with  any  person  on 
their  behalf.  They  said,  that  under  those  circumstances 
they  did  not  conceive  themselves  bound  by  this  agree- 
ment, and  in  the  evening  of  the  same  day,  the  Defend- 
ant Peile  having  made  them  an  o£fer  of  1200/.  for  their 
reversionary  interest,  they  entered  into  and  signed  a 
contract  to  sell  it  to  him  at  that  price;  but  it  was  agreed 
that  the  sale  by  auction  advertised  for  the  7th  January 
following  should  still  take  place,  and  if  more  than 
Vox,.  II.  Ee  1200/. 
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1820.  I200Z.  shoii||4  be  bid,  the  cwtract  w:$s  49  >be.  y<M;  if 
not;,  Peile  was  to  be  ^^e  purcbusc^  at  that  pnce*  Ait 
tbe  sali^  Walker  s,tijeaded  w  the  part  of  the  Plabti^ 
Boil  iQfor!^l0d?th^  ^persoos  pfe^ent  ol  the  agreemeBt  with 
h^.  He  estote  was  Isnocked  dqwtx  to  /V^  at  1200/;, 
Qo  one  haviag  bid  mone :  by  &e  /sanditiws  of  mifi  the 
purchase  meiiey  was  to  be^p^d  iki  thiee  nondis.  Hie 
Mswer  of  fihe  Defendant  iVflfe  was  4ojdieaai9e^Gbct  as 
tbatofthe  JC^A^ffs*-  dieyall  insista]*  that  wdar  the 
cjrcamstances  the  contract  with/tbe  Plaintiff  was  vpid. 

In  November  1815,  a  aupi^ncAlal  bQl  was  flkd 
against  Peik,  atating,  that  since  puUtti^  m  their  answer 
the  other  Defendants,  MHcheU  and  his  wifi^  hsA  0ffend 
to  oon^plete  .their  coalract  with  the  Plamti^  and  had* 
inccxisequence  o{  the  o£kr  bding  aooq)ted,  by  a  deed  «f 
appointment,  executed  on  the  29th  of  Mc^,  but  beanog 
date  the  5th  of  January^  and  bjy  fine,  ccHiveyed  to  hiar 
their  interest  in  the  pramiaes;  fbeg^ve  her  hood,  with 
a  surety  for  the  payment  of  the  annuity  of  60L  a  year. 
The  bill  then  suggesting  that  the  mortgage  made  U> 
Waller^  had  been  assigned  to  Peile^  prayed  that  the 
plaintiff  might  be  let  in  to  redeem  it  and  a  eonvefaace. 

By  theanswer  to  this  bill,  it  appeared  that  on  the  IMi 
i£Jamary  1815,  an  indenture  of  baigain  and  sale  was 
exeeiited,  by  which  Wdllary  the  mort^gagee  and  J.  Mitcbrtt 
and  his  wife  conveyed  and  appointed  the  premises  in  ques- 
tion to  the  DefifendantPdfe;  hedischarj^ed  thenaortgige 
debt,  amounting,  with  interest,  to  20d2. 18^^  and  paid 
46/.  9ls.  to  MitchOl;  the  rest  of  tfie  ISGO^  was  to  bapaid 
at  the  time  stipulated  in  the  eonditiens  of  sale.  This  con- 
veyance had  not  been  mesitioQed  in  the  aaswem  to  Ae 
original  bill. 

> 

Witnesses  were  examined  on  both  sides,  to  |MPTe 
the  documents  referred  to,  and  the  value  of  tjie  |ire- 

H  mises; 
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inises;  Utei^e  vria  tt6  evidence  relative  to  die  circmn-  1820. 

«arfcfes  Wdtet  ^Rfch  the  agreemeiit  With  the  Plaintiff  ^^a^ti/ 
Was  ngmcr*  r. 


toi 


iTCKCLt. 


!(f  n  iO^Mir  afatH  Hi-.  /%z/t»mdf-i?  Ibr  the  iHalntiff. 

Shr;  j^^^i  and  M.  Bidt&sMk  ftit  the  Defendant 
1^^  be&My  bdAtMAT%i  ttiat  uii^^  ihe  tirciraldtanced 
adMi&tlflhying  ilK  a|r«eni^t  #ith  the  PI«intifr^  tfab  Court 
cobM  ndt  cbhsiddr  it  to  have  bfeeh  hMy  maide,  insisted 
Chili  it  iras  Vd!d  tram  thfe  dbvertur^  oF  ifn^  MttchetL  It 
^fas  ^ti  dMKtiadl  of  A  i^^rried  wohian,  who  wais  netes- 
aafilj^  \mipk\i\i  (^  fiiDrtifig  willi  he!r  ptaper^j  or  dding 
Shy  iu:l  iti  Mbd  it,  iistc^tit  b}r  It  fin^  or  an  execution  of 
hetpdwM;  and  it  was  hot  tki  executibn,  being  mst^e 
wf&ont  the  proper  foHhtfities.  I%e  could  not  be  Cdhi- 
t)ell«d  to  execute  het  pb#er.  EV^i  if  the  Court  tould 
ixm&id^lSrid  as  a  defe^five  ekecutibn^,  it  i^otild  not  lend 
its  assistance  linless  Itiere  w&s  a  cohsid^hLtion ;  and 
here  there  was  none,  for  the  Plaintiff  did  not  sign  the 
feontnict,  sihd  therefore  #as  not  boiirtd  to  pajr  the  an- 
niii^  agttc^  foir.  It  may  b^  af gued,  that  th^  diftculty  is 
^  H^  bf  by  the  subsequent  cotoveyance  tb  Peihe^  atid 
ihat  bkviiig  taken  with  hottee  Of  the  Pl^dmifi^s  cofittbet^ 
he  ^dy  \yk  dedlided  a  ikutV^  Ibt  her ;  but  t^  contract 
of  A  i^e  fcovert  i^  void  fot  eVery  |)tir{)ose.  Slie  aUd 
thb^  Who  biaxm  lindei*  her  are  not  even  mbrtdly  bound 
by  it ;  dhd  thei^efbre  notice  ctonot  aficfct  the  Defenddnt. 
B^Jdd^  the  eftect  of  that  argument  would  be,  diat  the 
tonit^^  (hough  Vdd  at  first,  would  be  rendered  avail- 
Aitt  bjr  to  a{1p6inlment  being  executed  to  Other  iise^. 

Mr.  Home  in  reply. 

The  contract  with  the  Plaintiff  is  a  defective  execution 

of  Ifae  power  reserved  to  Mitcheli  and  Iris  wife  by  the 

£  e  2  mortgage 
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mortgage  deed,  and  the  Court  will  supply  the  formal  d^ 
fects  in  the  same  way  as  it  is  in  the  habit  of  doipg  with 
other  instruments  executed  for  valuable  ccmsideratiofi* 
when  any  of  the  requisite  formalities  have  been  ne» 
glected.  There  is  as  much  reason  for  applying  that 
doctrine  to  the  case  of  a  married  woman  as  to  any  other 
case;  for  the  on]y  question  is,  whether  she  is  aUe  to 
execute  it  If  the  property  be  settled  to  her  separate 
use,  it  will  be  bound  by  her  giving  a  bond  or  a  promisp- 
sorynote,  though  not  executed  modo  eijormi  as  re- 
quired by  the  power.  The  power  here  gives  her  a 
species  of  ownership  as  to  which  she  is  a  feme  scde.  It 
is  said  that  the  agreement  is  void ;  but  when  a  power 
such  as  this  is  given,  it  must  be  considered  that  it  in- 
cludes in  it  a  capacity  to  contract  in  respect  of  the 
power.  The  object  is  that  she  may  be  able  to  sell  and 
convey ;  but  if  she  cannot  contract,  if  nothing  but  an 
actual  conveyance  is  effectual,  no  one  could  deal  with 
her,  and  the  object  of  the  power  would  be  defeated. 

With  respect  to  the  other  point,  the  want  of  signature 
by  the  Plaintiff,  it  was  never  doubted  till  the  dictum  of 
Lord  JRedesdakj  in  Lansrenceson  v.  Butler  {a\  that  the  sig- 
nature of  the  agreement  by  the  Defendant  was  sufficient 
to  enable  the  Court  to  execute  it  The  point  has  been 
several  times  expressly  decided.  Haiion  v.  Gn^  {b\ 
Coleman  v.  Upcot(c),  Buckhouse  v.  Crody^d),  Owen  v. 
Daoies  {e\  Seton  v.  Slade.  {/)  Unless  there  is  mutu- 
ality in  the  substance  of  the  contract,  the  Court  will  not 
enforce  it;  but  it  does  not  follow  that  there  must  be 
mutuality  in  the  signature.  "What  was  said  by  Lc^ 
Bedesdale  was  onTy  thrown  out  extra-judicially ;  and  it 
has  not  since  been  acted  on. 

(a)  1  Sch.  i  Lef.  SO.  {h)  2  Ch»  C«.  164. 

(<?)  5  Tifk  Ah.  597.  f/.  17.  (d)  8  Bq.  Co.  Ah.  32.  fd.  44. 

(<?)  1  Vet.  Mn.  82.  (/)  7  r«.  juo.  265. 

The 
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The  Masier  cfiht  Bolls  made  some  remarics  upon  tbe 
easej  which  are  not  inserted  herei  as  the  substance  of 
them  was  incoi^rated  in  his  ju^ment  afterwards  de- 
livered: he  ^qpressed  a  desire  that  some  of  the  points 
diouldbe  re-argued. 


1820. 


The  case  was  mentioned  again^  when^  in  addition  to 
the  former  arguments,  Daniel  v«  Adams  (a)  was  referred 
to  on  tlfe  part  of  the  Phiinti£b. 


The  Master  ^  the  Roixa. 

These  causes,  after  having  been  a  long  time  depending^ 
now  come  on  for  decision;  and  I  am  rather  concerned 
that  it  is  necessary  to  decide  them ;  as  I  on  a  former 
occasion  threw  out  fer  the  consideration  of  the  parties, 
whether  they  would  not  agree  upon  a  different  course ; 
thinking  that  it  would  be  for  the  benefit  of  these  poor ' 
persons,  that  the  sale  by  auction  of  their  proper^ 
should  not  have  been  interrupted,  and  that  it  might  even 
now  take  place.  That  was  for  the  parties  to  consider, 
but  as  it  has  not  been  done,  they  are  entitled  to  the 
judgment  of  the  Court  I  also  stated  my  impression  of 
some  of  the  difficulties  in  the  way  of  the  Plaintiff's 
case,  that  seemed  to  have  been  imperfectly  considered, 
in  order  to  give  an  opportunity  for  ftirtber  argument* 
Still  I  have  heard  nothing  satbfactory ;  no  new  argu- 
ments have  been  adduced^  and  all  the  difficulties  of  the 
case  remain  untouched. 


JJec.e* 


Deg'99' 


The  original  biU,  which  was  filed  in  Pebruary,  1815, 
was.  for  a  spedfic  performance,  by  J.  Mitchell  and  his 
wife,  of  their  agreement  to  sell  to  the  Plaintiff  their  re- 


(a)  Amb.49S. 

£e  3 


versionary 
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tbe  CoiuA  tp  fS(ems^  th^  discr^tipiMiy  ffm/&K  v>icb  it 
po$s^«s^  <»f  knding  its  extmondiQAcy  aidv  ia  tjb^  aifiw9e-r 
MxxcHEii.  jjgj^^  ^j.  ^  cpntBwt ;.  and  it  d^peods  vqpoft  Mdietbw  the 
PlaintiiF  has  made  out  such  a  cleaj:  apd  pbyi  ca^  thg^ 
the  Court  is  bound  to  exercise  that  power  on  her  behal£ 
I  have  lately  had  an  opportunity  of  explaining  die  prin- 
ciples whkh  gpvem  the  Court  ia  cases,  of  spe6&s  per- 
fonnance;  it  is  not,  thftrefore»  i^ecessary  to,«iter  ialo 
them  now,  further  than  to.  ofasecye  that  the  a^^ieeineot 
must  be,  as  lord  Hardwicke  says,  '<  certain,  fiiir  and  just 
in  all  its  parts  (a) ;''  it  does  not  follow,  if  it  be  good  in 
point  of  law,  that  it  mpfX  \e  cmried  v^^  ei^ecaition  ; 
many  circumstances^  may  operate^  to.  induce  a  comit  of 
equity  to  refuse  its  asfi)s)»nce,  though  the  agreement  may 
stand  the  test  of  a  court  of  law. 

The  supplemental  bill  is  filed  by  the  same  Plarnti£^ 
after  having  obtained  fi'om  Mitchell  and  his  wife  a  con- 
veyance conformable  to  the  agreement  But  in  the  in- 
terim, MitcheU  and  his  wife,  had  parted  with  aB  dieir 
interest;  they  had  conveyed'  to  Peile  by  instruments 
that  certainly  were  valid  to  pass  the  legal  estate.  The 
conveyance  to  the  Plaintiff  could  pass  nothing,  and 
the  supplemental  suit  is  of  no  use.  The  question  comes 
back  to  this,  whether  the  firist  agreement  is  such  as  the 
Court  ought  to  perform  ?  To  determine  this,  it  is  neoes- 
sary  to  examine  fully  all  the  circumstances  of  the  case. 

His  Honour,  after  stating  and  commenting  on  Ihe 
pleadings,  proceeded  as  follows. 

'^l^e,  ilcs^,  witness,  is.  tbfi.pemmtivbo^alte^l^tka  sig- 
m^ure  qC  M^heH  ao4  h}a.Hif&  tp  tbe^agseomeiU;  he 
pjrpY^  ihm  sigps^tMr^  but  be.  is.  qot.  exAmin^  a&ts 

(a)  Buxlon  v.  Litter,  3^il,  3S6. 

any 
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any  draouistaBoes  attending  it ;  ilor  dotg  the  DefeBdafiff       1-820. 
crods-examine  him  od  the  sobjeoti    The  answer  puts  it^ 
issue^  that  the^  were  ihduoed  tt>  gigli'  b]/i  inenaee  atid 
impedMon;  but  tlieMr  k^  an'  abseaca  cyf  proof  on  bollli 
sidesk    Ilieeanveyaiiee'tbtfaenaiiityPis  tfaenpRMned^? 
and  it  appears^  diat  diese  people  levied  a  fine  alao; 
thoogh  hai^hig  at  the  tfatte  no^ititarerti    Itonfyshewy 
they  were  made  instniaientSy  one  day  to  exiecata  one 
thing,,  and  anodier  day  another.    Two*  hmd«4urVq^rai 
and  Mr.  Morgan  the  actuary,  pmve  the  actual  net  vahie' 
of  the  mvenion  ti>  have  been  10162^  and  that  the  aannity 
which  the  Plaintiff  was  to  give,  wae  worth  %S\l^  wfaich^i 
with  the  250L  due  on  the  mortgage,  would  have  amounted 
to  mom  than  an  eqinvalent.    This  mighty  under  some 
ciroumstflnoes,  be  a  fidr  modeof  tteatingit:  but  it  ia' 
not  the  way  in  which  the  Covrt  can  deal  with  it;  when 
it  seea  that  a-moreadvoutageoua  mode  ofsale  was  about 
te  take  pla€%  af  which  there  were  liktiy  to  be  compedi^ 
toim     Was  ii;  advisable  for  tbeie'  iHilerliter  persms  tft> 
sell  in  this  manner,  bdAnd'thelsaek  of  theirs€iieitor,.wha> 
bad  advised  them«agaiittt  a  private  sale  ?'   The  Hanittff  * 
knew  jgRM^gWM  was  their  solicitop  in  this  busiriess;  thtei^« 
was  it*  not  reasonable  and  &ir  to  give  faun  notice  thatr 
he  mig^  be  present?     H&  would  then  have  secnl< 
whetb«'  tUey  had  before  them  all  theinfoiknation  that 
wasneetesary:  he  would  not  have  advised' them  to  sign < 
a  paper  not  binding'  upon  the  other  party.    Tt  is  evident 
that  nothing  wtos  done  but  to  consult  the  interest  of  one' 
side:  the  Flamtiff  had  her  attorney  with  her  to  draw  \rp 
this  agreement    Then,  can  it  be  said  thtft  this  whs  a(^. 
proper  mode  of  proceeding  ?    HbigMn  m^gkt  by  the 
5th  oi  January i  have  found  a  prospect  of 's^ing'it^niQDett 
advantageously.    It  was  within  ten  days  of  the  sale,  and 
any  one  properiy  advising  them,  would  have  reconmcnd- 
ed  them  to  wait;    A  small  advantage^  iPtbcy  oottld  have^ 
gfuned'anjiV  wmldfaavebaeiMf^greatlmportance  togthaa. 
It  was^  clear,  that  if  there  had  been  a  competition,  Peile 
E  e  4  would 
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1820.  ^  would  hare  been  willing  to  |^ve  12001.;  about  200ii 
more  than  the  price  that  the  Plaintiff  was  to  gii^e;  and 
Hodgson  says,  in  his  evidence,  that  if  the  propeHy  had 
been  exposed  to  public  sale,  unincumbered  by  any  pr&> 
vious  contract,  he  believes  the  price  would  have  reached 
1600/.  Then,  can  it  be  said,  that  they  were  fiurly  deak 
with,  when,  ignorant  as  they  were,  they  were  made  to 
sign  this  paper,  without  any  counterpart,  and  by  which, 
if  the  Court  w^  to  compel  them  to  execute  it,  th^ 
would  lose  at  least  200/.,  and  perhaps  600/.?  Was 
it  proper  for  an  aunt  thus  to  use  the  influence  ihat  she 
might  naturally  have  over  her  niece? 

The  evidence  on  the  part  of  the  Plaintiff  goes  only 
to  the  signature  of  the  agreement  and  the  value  of  the 
property ;  nothing  is  proved  as  to  the  concomitant  cir- 
cumstances. One  of  the  witnesses  for  the  Defendant, 
Hodgson  says,  that  it  was  worth  1200/»  and  upwards^ 
and  would  probably  have  sold  for  1600/.;  thus  there  is  a 
contradiction  as  to  the  value.  Another  witness,  Betl^  snys 
that  it  was  worth  1200/.,  and  that  he  would  have  given 
that  sum  for  it ;  and  we  find  that  Peile  actually  con- 
tracted for  it  at  that  price ;  then,  can  the  Couit  say  that 
it  was  not  sold  for  an  inadequate  price  ?  Hodgson  says» 
that  Mitchell  and  his  wife  were  ignorant  and  illiterate 
persons,  wholly  inexperienced  in  matters  of  business ; 
he  adds,  that  previous  to  the  5th  of  January^  the 
Plaintiff  had  told  him  that  she  was  detennined  to  wait 
the  event  of  the  sale,  and  he  had  informed  her  that. 
MitchM  and  his  wife  had  made  up  their  minds  not  to 
sell  in  private:  he  afterwards  witnessed  the  contnct 
made  with  Pdle  on  the  same  day. 

These  are  the  &cts  in  proo^  under  whidi  the  case  is 
presented  to  the  .Court,  and  we  must  consider  only  how 
it  stood  on  the  5th  of  January p  for  the  subsequent, trans- 
actions 
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actions  are  of  no  importance.  Was  the  agreement  with  1890. 
the  Plaintiff  so  perfectly  &u:  and  certain,  and  with 
reference  to  all  the  circumstances^  so  just,  that  the  Court 
cao'be  satisfied  that  it  ought  to  perform  it?  l€  seems  to 
me,  that  the  Court  cannot  decree  the  execution  of  it^ 
attending  to  all  the  circumstances  accompanying  it^ 
considering  the  age  of  these  persons,  their  poverty,  that 
they  were  acting  without  their  attorney,  that  the  pro- 
per^ was  reversionary,  and  that  the  price  was  not  the 
fuSL  value.  They  were  induced,  by  a  person  who  got 
hold  of  them  in  the  absence  of  their  l^^al  adviser,  to 
make  an  improvident  bargain^  by  which  they  would  have 
been  deprived  of  at  least  200/. 

Independently  of , these  circumstances,  I  stated  several 
diflBcult  questions  attending  the  case^  to  which  I  have 
received  no  satis&ctory  answer.  Consider  first,  the 
nature  of  the  interest :  the  estate,  belonging  to  the  wi^ 
was  mortgaged  by  the  husband  and  wife  to  Waller^  by 
two  mortgages;  and  the  equity  of  redemption  was 
reserved  to  such  uses  as  the  husband  and  wife 
should,  by  deed  executed  in  the  presence  of  two  wit* 
nesses,  jointly  appoint^  and  in  de&ult  of  a  joint  ap- 
pointment to  such  uses  as  the  wife  should  by  will  appoint, 
and  in  defimlt  of  such  appointment 'to  the  wife  in  fee. 
This  raises  a  question  that  introduces  the  consideration 
of  the  class  of  cases  relating  to  the  effect  of  a  reserv- 
ation of  an  interest  in  the  equity  of  redemption  to  the 
husband,  in  a  mortgage  made  by  the  husband  and  wife, 
of  the  estate  of  the  latter.  In  Iftnes  v.  Jackson  (a), 
where  the  equity  of  redemption  was  reserved  to  the 
husband  alone,  the  Lord  Chancellor  was  of  opinion  that 
it  continued  to  be  the  wife's  estate.  That  decision  was 
reversed  in  the  House  of  Lords ;  but  on  the  ground  of 

(a)  16Kri.356.    iBfigk^lO^. 

adis- 


MlTCHSUt. 
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ISSOi       St  distuictieii'  taMen  by  Loi€^  IMksidhi  who,  afler  a- 
*j^.  '  re^ew  ol?  ali'  Ae  auCborilies^  came  to  Ae  oondusim- 

tr.  thattHeTO  were  twarilMseS' of  cases^  — firsts  where  the 

equity  oipedeinptiMi'  i» resetted  to- tKe  husband  and  hb- 
harsj  wiAeutanyappesittiicecyf -fill' intention  to  reside 
die  estate^  or  aller  the  previous  rights ;  secondly^  wfaerc^ 
flxMU  other  dreumstances  indfepcndtot'of  the  reservadmi' 
itsdi^  any  ihtention*  to  make  a^neWsretiifementappean^ 
And-thatCBSe  dearly*  M'within^ the  second' dassi  ftn the. 
mortgage  was  onlyfor  a^term  of  years,  while  the  coi^ 
▼eyaoce  extendkl  to  a-limitalioH^of^  new  uses  of  the  fee^ 
diewing'thatit'Wiis'eiDeauted'ftHra'ddublepurpose;  Bnf 
it  is  open  to  consideration-in  dsis  case^  wheie^  the  moact^ 
gage  was  in  fee,  whether  there  was  any  intention  io 
alter*  the  naiture  of  the  wift«V  eafeafee.  The  reserratkHi 
does^not'^f^-  the  husband)  any  interest^;  he  wa^  only  ti>' 
have  a  naked  power.  ft'nnght,vtllerefei>e^  be  important' 
to  considerbow^fiar'tUetprepeFly' continued  tb'Ue  heni^ 
aodtifit' was  still  hen^  then  wfaar^wna.the-eftelcf^tMr 
ccMitraotund^-tife  power 'neserved  ?' 

The  acts-  of'  ff  marri^  woman^  with  xespeet  to  Bear 
estate^  are  perfectljr  void;  she- has^  as  is«  said'^by  the* 
MbstetifthE  BdUii  ihmigB^y.  Biattr  (tr)^  no  disposing' 
powep,'  though' she  may  have  a*  disposilig' mind:    This 
agiecmentr  signed  l^  her  witti  her  husband' cannot 
afii^^  tier  estate,-  and-  cannet'  give  the  party  a  right  to 
call'upon^  hwp  in-  a  court-  of  equity  to' execute  u  con- 
vejrance  to'  bar^  her  if  she  survive^  and  to  bmd  her 
inheritance;    It  was  only  under  the  power  reserved  by 
the^etderaentj  that  its  vaMdity  could  be  contended  for, 
and' on^that  print- P wished  to  be  sarisftedj^whethcr  being 
void  on'  general'  principtesj  it  way  made  good  by  the 
rcsen^atioii  of  the  power.'    Pwished-to  knowif  there  was 

any 
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«9IK)iiiUiifol  by.  dffod  ovfiQ  i|he  wifely  qstote,  »  pftper^  not      jj^'  ^* 

to  tiOw  «£^  aa  an  •ppoiiift^         tf  it  ia  signed  by  a    ^^i^^'^'n^ 
penon  compe^Bli  to  oontraot^  and  ia  &r  a»  yaliiable  Husband  and 
Qqnaidenikm^  but  dBfectixe  m.  SanB*.  thane  is  a  niiiie<fy  J^iq^  ^w^  of 
IB  eqpitf^  focyotthaTaiaTaltd'OOfl^atft  Id  staoii  upon.  ff^J^""®"^ 
Bat  vifek.  &  loani^  womao  these  ea&  be  na  bfaiding^»nii  the  wife's 
^eact;  the. loatTQmeBtis.not  good  afra»aj^»em        Hum  e>^te,agreein 
how  can  it  be  saidtOibifldilfec?    Sbe  bad  ^  potfeK*  to  it    A  specific 
convey  by  deed,  attested  by  two  witnesses;  her  dis-  JallSStte^* 
ability,  aa. «  inarrie4  iforaoa  waa  taken  airay  aa  totiiat  compi^ 
9wfe:  Qf  9i(QQeed{i)g;  aii<}  sfean^t^.^ aA inntiwinaat  ^Jt^^^*^^ 
wanted;  vi^.  ^  reqiiii)«l.  foimatitj^.  paiiAi  quit  t^ 
Wi9.  to^ivbifih  ibn  eatele*  ^s.  ip  be  QfwwgfaAL  end  ihs 
ftie  wPidd  itoi  ^lil^  t»,  tbp^!  nsM    Q«t:imbem  4m 
inatmmnb  ifc  Mk  weMtg^  aeQPsdiqt  to> tfce.  porao^.  it 
ia  notmag  b<iic  wia0P9«»sitfi9«iiiiAb|i  %«itfried 
aiul  aa  Wt  agne^R^ift  it  ia  4i¥^v  Tbbb  ^  4^1  P9i«l 
oa  whiob;  I  dp  i)Qb  qi^w  tii;  gix^  ^  49imti»  optom^ 
becauae  ik  ia  ]y>tr  Qeo^swTi  far  tftei  dewi<H».  <^  ^w 
oaaaa;  bti)^  I  leal  Aat  tberei ^v^uld!  b^  viery  gmik  difit 
ficollgri  in,  wtandttig  th^  dootiwne  of  Ae.  0^^  Hft  la 
defectiva.  eaG^Gattema.  to  ina^iMota.  signed  ^.  Qier»eii 
wonien.;  itj  woid)]  be  intmdttoing^  q^  »  o^^r  line:  of 
caaeac    Tba^  powier  giy^  a  competency;  Iq  aft,  wilfa 
qeortaip  pmlectims*  bqi  it  ia.  a.  ^1^  weig||ity,  qupalioio^ 
wbeibfir  ill  oaft  be  held  tfafNtth^t.^iwaa  gaoambooiRTi 


Thea^.  if(  i1^  waa  cm^itba  ^gpmnMQti  q£  dietbil^llandi.  Under  a  con- 
whal.b«fiaBica  ofi  tbe.Plaintiff  V cag».?  Th^ipoMt  tliab  ^l  %ilXre 
the  Court  should  compel  the  husband  to  coerce  the  for  sale  of  the 

.-«..•  1   1  ..      V  1^   J       J    ^^®  *  estate, 

wife  to  jom  with  him  in  the  GODveyaaca^.was  abaadoaad.  the  Court  will 

The  counsel  did  nqt  urget  tjiat  tjiat  is  the  law  now,  apd^  hhL  to  p7ocure 

ttrt.U^?.b¥4»lft^wa<;td.gp,t9  .prison,  if  d^p  rrfi^9  to  her  to  join. 

concur. 
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1890'.  concur.  It  is  not  necessary,  dierefore,  to  go  into  tKe* 
class  of  cases  upon  that  subject,  the  anthori^  of  whid» 
has  been  very  much  weakened,  (a)  Th^  were  mudtt 
shaken  by  the  vemark  of  the  Lord  Chanedlorj  upon  the 
difficulty  of  a  eburt  of  equi^  compelling  her  to  consent 
to  a  fine^  while  the  Court  of  Common  Fleas  always 
examines  her  to  ascertain  whether  she  acts  firedy,,  and 
if  they  find  her  to  be  under  constraint,  still  her  ocmsent 
must  be  taken,  or  the  husband  will  be  punished,  {bj 
That  point,  however,  is  not  pressed  here. 

A  contract  Another  difficulty  arises  from  the  drcurostance  that 

flUDcd  by  006 

party  oDiy  may  the  agreement  was  not  signed  by  the  Plainti£^  but  iMily 

Ac^oSct^*^  byMfeAtfffandhiswife.    I  do  not  intend  to  enter  upon 

SembU,  the  numerous  cases  on  the  question,  how  fiir  a  contract 

signed  by  one  party  only  is  binding  on  that  party.    A 

doubt  has  arisen  on  th^  subject  in  consequence  of  what 

was  said  by  Lord  Redesdale  in  Lcmrencewn  ▼•  Butler  {c) ; 

he  considered,  that,  unless  the  agreement  was  signed  by 

both  parties,  there  was  a  want  of  mutuality,  which  upon* 

established  principles  is  an  objection  to  specific  per^ 

>  fiirmance.      The  doubt  I  have  on  that  is,  whether- 

,  there  is  not  mutuality;  the  one  party  is  to  buy,  and  the 

I  other  to  sell ;  and  the  contract  is  therefore  in  its  nature 

mutual,  though  not  evidenced  by  a  writing  binding  on 

both.    I  am  aware  that  the  subject  has  been  re-consi-> 

dered,  first  by  the  Lord  Chancettor{i)y  who^  however,  only  • 

mentioned  it,  without  giving  his  own  opinion,  and  by 

the  late  Master  of  {he  BoUs^  whp  thought  he- should 

hardly  be  at  liberty  to  refiise  relief  on  that  ground(^)  ; 

and  I  do  not  mean  to  disturb  the  prevailing  opinion  tiiat 

die  party  who  has  not  signed  may,  nevertheless^  file  a 

(a)  Marrii  v.  SUphemon^  7  Vei.  474.    Emery  v.  Wtm^  S  Va.  SOS. 
HoweU  V.  George^  i  Mtd.  7. 

(A)  8  VeM. SIS.  (c)  1  &*•  * Lef. 20, 

(d)  U  Vci.  S99.  (e)  Wedem  v.  IttmeU,5  Fa.^B.  192- 

15  biU» 
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bill,  and  compel  an  execution  of  tbe  contract.    It  is        1820. 
considered  that  when  tbe  part^  filep  the  bill  he  does  an 
act  that  will  bbd  him,  and  that  from  that  time  there  is 
mutuality  (a) ;  and  that  the  otiber  party  cannot  plead  the  |  Mitcheia. 
statute,  because  the  words  only  prevent  an  action  from  Inhere  a  con- 
being  brought  where  the  agreement  is  not  signed  by  the  Ly  one  ^v' 

party  to  be  chariEed  or  his  aoent*    As  I  obsenred  before,  (only,  tbe  other 
\  .    .  T    ,  .  ,  by  filing  a  biU 

toe  statute  is  m  terms  confined  to  actions  at  law,  not  fbr  a  specific 

extending  to  suits  in,  equity;  and  the  word  "  charge"  P*!]?"?*?-^^^ 

evidently  means,  charged  in  the  action.     When  you  file  ing  on  himselC 

a  bill  you  attempt  to  charge  the  Defendant;  and  if  he 

has  signed  the  agreement,  it  is  signed  by  the  party  to 

be  charged^  and  it  seems  to  follow  that  he.cannot  take 

advantage  of  the  statute. 

If  this  agreement  had  been  attempted  to  be  enfibrced 
^against  the  Plaintifl^  as  she  had  not  signed,  and  as  there 
had  been  no  acts  of  part  performance,  the  statute  would 
have  operated  directly  to  relieve  her.  Then,  how.  did 
the  matter  stand  on  the  5th  Januatyy  at  the  time 
Mitchell  and  his  wife  made  the  second  contract  ?  The 
Plaintiff  was  not  bpund  by  the  first  contract,  and  there 
was,  therefore,  then  no  consideration  moving  towards 
them ;  nothing  was^given  for  their  signature,  there  being 
no  signature  e  contra*  Then,  what  was  there  on  that 
day,  and  at  that  hour,  to  make  it  binding  on  them?  If 
under  other  circumstances  ^n  MitcheU  would  have  been 
bound  to  execute  their  power  in  proper  form,  she  was 
not  on  that  5th  ot  January  in  a  situation  to  be  compelled 
so  to  do;  for  it  is  only  when  there  is  a  valuaUe  con- 
sideration that  defects  in  the  execution  can  be  sup- 
plied :  here  there  was  a  want  of  consideration  to  induce 
the  Court  to  lend  its  assistance. 


(a)  See  Colenum  v.  UfidtU^  S^Vin.  Ab.  527.    GoMkartk  v.  Lord 
LmMer^  18  Vet.  107. 

I  wished 


428  GAls^s  tii  Mkm^'kY. 

I  wisli^d  it  io  ht  tdnlSiittei  vfbiiAer,  the  ^ne  party 

Mt  hkAd^  bti  hcff  ptiiA.  d6M  any  ilihing  to  bind  herself; 

V.  A^  '^fiidt  is  ih  nie  in^iut  thse  |)nschxdM  irotii  cMctiug 

MrrcHBtt.     ^^  ^  ^^  tagttttoctet    %hftt  rtrataaliij^  is  there  if  the 

Wheteacon-    «M  is  itt llttef  1^  to t1eti6kilibe thifi  conti'ftct,  ^^ 

^^%^^.  ^^^    ^^e  intefid^  to  biid  ^etn,  ^he  ididdd  ha^^ 

party  ohL       b<mnd  herself;  bat  if  she  iM  re^^Hre  to  hei^lf  a  power 
>inietner  be  il  ^^  li^       i^       »  ^ 

not  at  Hb^y    ^  ^^  ^  i^  ^  act^  nlitst  they  tibt  nUve  tbe  fiiuro  po^ef*  r 

U  Imtl?  A^*^^  And  tl^,  '^ferfe  Hdt  tfifey  oh  ttWit  dtfy  itt  4  biMititaih  in 

o&ertmrtyto  i»hidi  ihey  lAight  repeVift  mid  tdtrikjt  ? 

done  some  act 

to  bind  him* 

•elf.   Qii.  I^  Ud^fi   &^   tfa^  iiasei   ^«  strottij^   I  faftve 

fbtttid  i^  AtcMoitsi?  V*  Ort^i^  (ft %  i^pbrted  in  A  book  of 
no  great  audiority.  I  took  some  pidns  In  seardiiiig  Ibr 
.  it  in  the  r^strar's  book,  but  though  there  were  some 
trd^^  ijf  It  ihelf  6)  ^d  ih  the  tiiikitit^  uook,  iher^  is  hot 
kAy  ^xiAdm  kcrniXht  of  it:  to  Ibe  fotfnd.  iTo  li  iS^ttxan 
A^eelitdmreti  ftbHie  t)f  the oijt^titfhs  thstt  aHse  tiere. 
Otie  ptctty  not  hd^g  i^gtied  (h^  dgfefeitient,  and  (he 
ddi^  mOdng  tt  taeW  a^reeineht^  the  Couh  relieved 
ag&histiti  bat  it  is  observable  thttt  it  does  iiot  ^pear 
tb&t  any  objection  i^as  tkiken  fit>in  t<)nslderin]^  what  was 
(he  stdte  of  things  at  the  time  ^en  the  setond  cohmnct 
was  made.  Bat  when  one  pftliy,  faa^ng  entered  mib  tA 
Contract  that  has  not  been  s^ned  by  th^  other,  after- 
<i/ardd  repents  and  tefixlses  to  p]:t>teed  hi  It,  1  ishould  have 
fbit  great  difficulty  ih  laying  that  he  had  not  a  iocus 
pos^tmUej  and  was  iiot  kt  liberty  to  recede  imtil  the 
odier  had  signed,  or  in  some  manned  made  It  bhiding 
upon  himself.  How  cah  the  conlratft  be  complete  befolie 
it  is  miitud  ?  and  tan  it  b^  complete  d^s  to  the  one  and 
not  to  the  other? 

With  all  these  difficulties  hanging  over  it,  it  is  not  a 
ease  for  a  specific  performances  the  parties  mxjA  be  left 

(a)  2  Eq,  Co,  Ab,  32. 

to 
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to  their  legal  i^emedies.  On  the  or^albiU  I  thinkthe 
Plaintiff  is  not  entitled  to  a  decree^  and  there  is  still  less 
to  sustain  the  si;^pplenjental  bill.    I  have  only  to  notice^  X* 

that  I  tliink  the  Plaintiff  ought  to  have  been  informed  ^itcheu.. 
of  the  conveyance  of  the  19th  January^  which  was  not 
mentioned  in  the  answers,  apd  the  Plaintiff  way  there- 
fore lave  innocently  filed  the  second  bill  in  ignorance  of 
it.  The  bills  must  be  ^dismissed^  but  it  does  not  appear 
to  me  to  be  a  case  for  costs. 


SAUNDERS  V.  KING. 

A  N  order  had  been  made  in  these  causes,  by  the  Lord  Wlicthcr  the 

^^^^^  ChanceUor^toT  the  appointment  of  a  receiver;  a  notice  \^^^\^  p"^' 

of  motion  to  discharge  that  order  was  afterwards  given  ^  ^^^ » ^y 

by  the  Defendants,  and  by  consent  of  the  parties,  it  was  motion,  to  dis- 

heard   before  the    Vice  Chancellor.     On   discussion  of  charge  or  alter 
h  .       1  .     TT  n       .   .  %        1  t  '    an  order  made 

the  ments,  ms  Honour  was  of  opmion,  that  the  order  by  the  Lord 

ought  not  be  difichargi^d  \  but  tnade  an  order,  giving  Chancellor, 
liberty  to  the  Defendants  to  propose  themselves  before  The  Vice 
the  Master  bs  receivers.    A  motion  was  now  made  on  J^thorLcd  ^^ 

die  part  of  the  PlainUffs  to  discharge  the  last  prden  discharge  an 

order  of  the 
Lord  Chancel- 
Mr.  Hgrtf  in  sup^rt  of  the  motion,  contended^  that  lo^*** "  "<>* 

the  order  in  question  was  irregular,  as  having  been  made  alter  it 

upon  a  notice  of  potion  for  a  contrary  purpose.     It 

was  not  a  modification  of  the  order  prayed,  but  quite 

inconsistent  with  it.     He  stated  that  he  had  offered  to 

consent  to  the  order  that  was  made,  upon  the  terms  of 

the  Defendant's  paying  the  costs  of  the  application ;  that 

oiler  was  not  acceded  to,  and  his  consent  therefore 

would  not  support  the  order. 

Mr.  Koe  on  the  other  side. 

The 
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1821.        Bainsford:     W.Bivaiins  died  in  the  year  1807;   and 
*--    '  after  bis  death,  Ann  Bandins  made  a  will,  by  which  she 

V.  appointed  250/.,  part  of  the  sum  of  500/.  to  her  daught^, 

Kingston,  j^  j  Bainsford:  lOOL  to  C.  Hmokesworih^  and  the  re- 
maining 1 50/.  to  Jane  Walsh.  She  survived  her  daughter 
E.  A.  Bainsjbrdj  and  made  a  codicil  to  her  wiU,  whidi 
however  did  not  afifectthe  sum  of  250/.  appointed  to  her. 
She  died  in  NooeTnber  1812,  leaving  her  two  daughters 
C  Hcetxkemorih  and  Jane  Walsh  surviving  her.  C. 
Havskestoorth  died  in  the  year  1809.  A  suit  bad  bem 
instituted,  having  for  one  of  its  objects,  to  secure  the 
l^acy  of  500/.;  and  a  petition  was  now  presented, 
praying  that  the  rights  of  the  parties  to  it  might  be 
declared. 

Mr.  BoupeUj  for  Jane  Wahk  and  the  representative  of 
C  Hawke^ODorth, 

The  share  appointed  to  E.  A.  Bainsford  has  lapsed  by 
her  death,  and  must  be  divided  in  the  same  way  as 
if  it  had  been  unappointed.  The  fiind  is  given  to  the 
children,  and  the  power  is  only  to  vary  the  proportions; 
in  default  of  appointment,  therefore,  there  was  to  be  an 
equal  division;  and  as  it  was  to  take  effect  at  the 
mother's  decease,  those  only  who  survived  her  could  be 
objects  of  the  power ;  the  unappointed  part  is  therefore 
divisible  between  them.  If  it  vested,  subject  to  the 
power,  in  all  the  children,  it  must  have  vested  in  diem 
in  joint^tenancy,  and  the  two  who  were  living  at  the 
mother's  death  would  be  entitled  by  survivorship. 

Mr.  FonUanque  for  the  representative  of  E.  A.  Bains- 
Jordj  contended  that  there  was  an  intention  of  bounty 
towards  all  the  children,  and  that  they  were  all  entitled 
to  participate  in  the  lapsed  share. 

Mr. 
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Mr,  Home  for  the  representative  of  Charloite  WUUam.     ^  ^}^]*, 
The  testatrix  has  given  a  mere  power  of  appointment     Kkmkkdy 
amongst  the  children,  without  any  gift  to  them  in  de-     Kinostok. 
&ult  of  its  execution.    A  ^  to  the  objects  of  the  power 
in  default  of  appointment  is  sometimes  supplied  by  im- 
plication, but  that  is  excluded  here  by  the  express  gift 
to  them  in  one  event,  namely,  that  of  A  Baaiins  dying 
before  the  testatrix.    The  250/.  therefore  fidls  into  the 
residue  of  the  testatrix's  estate. 

7^  Master  if  the  Rolls. 

This  question  arises  on  a  very  short  clause  in  a  will ; 
the  sum  is  given  to  Ann  Bawlins  for  her  life,  **  and  at 
**  her  decease  to  divide  it  in  portions  as  she  shall  choose 
**  to  her  children."  It  is  first  to  be  considered  what  is 
the  import  of  these  words,  taken  alone,  without  reference 
to  those  which  follow.  Two  out  of  the  four  children 
died  in  tiie  lifetime  of  the  donee  of  the  power,  one 
before  and  the  other  after  the  execution  of  the  appoint- 
ment The  question  will  be,  whether  it  is  not  to  be 
construed  as  pointing  out  as  the  objects  of  bounty  those 
only  who  should  survive  the  motiier ;  for  the  power  given 
is,  to  di^de  at  her  decease.  Then,  could  it  be  ei^ecuted 
in  favour  of  one  who  died  in  her  lifetime  ?  The  term 
children  is  general,  but  as  the  power  is  to  be  executed 
at  her  decease^  it  must  be  for  the  benefit  of  those  then 
cq>able  of  taking.  It  is,  therefore,  necessarily  confined 
to  children  in  existence  at  the  time  of  her  death.  There- 
fore none  but  the  two  who  have  survived  can  take  under  . 
the  power;  they  are  clearly  entitied  to  the  sums  ap- 
pointed tatfaem. 

The  diflSculty  is  with  respect  to  tiie  part  as  to  which 
there  is,  in  tiie  events  that  have  happened,  a  non-exe- 
cution.   There  is  no  gift  over  in  default  of  appointment, 
in  express  terms;  but  if  the  mother  had  died  without 
F  f  2  making 
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1821,       making  cny  appointment,  would  not  the  children  surviving 
her  have  been  entitled  ?  would  they,  though  certainly  ob- 
jects of  the  testatrix's  bounty,  have  taken  nothing  ?  Upon 
that  question,  the  case  becomes  one  of  that  class  where 
tlie  objects  of  the  power  are  definite^  and  the  power  is 
only  to  appoint  the  proportions  in  which  tliey  are  to  take, 
without  excluding  any ;  for  here  the  mother  must  have 
given  a  share  to  each;  she  could  not  have  made  an 
A  power  to      exclusive  or  an  illusory  appointment.   The  power,  there* 
proportiontia   ^^^»  ™"^*  ^  understood  as  tacitly  includmg  a  provision 
which  definite   for  an  equal  division  of  the  fund  amongst  the  objects,  in 
ta^e,  tacitly      ^^®  event  of  no  appointment  being  made.    The  two  who 

includes  a  gift  survived  would,  therefore,  be  the  only  persons  to  take: 

to  them  m  ,  ,  ,  •     ,  , 

default  of  ap.    they  only  could  take  under  an  appointment,  and  if  no 

pouitment.        appointment  were  made,  they  would  take  by  necessary 

implication. 

Supposing  that  to  be  the  construction,  if  the  beq[uest 
were  confined  to  the  first  clause,  the  next  question  is 
whether  the  other  part  makes  any  difference  ?  In  case 
otAnn  RaxDlins  dying  before  the  testatrix,  the  sum  is  to 
be  equally  divided  amongst  the  children ;  and  it  is  said 
that  the  mention  of  one  event  upon  which  they  were 
to  take  in  default  of  appointment,  is  an  exclusion  of  any 
other  ;•  and  that  it  was,  therefore,  not  meant  to  go  to 
them  except  upon  an  event  that  has  not  happened.  But 
this  does  not  appear  to  me  to  be  a  necessary  conse^ 
quence.  She  might  die  in  the  lifetime  of  the  testatrix  ; 
she  might  survive  and  make  a  complete  appointment ; 
or  she  might  survive  and  make  an  incomplete  appoint- 
ment. There  is  no  provision  in  express  terms  for  the 
event  which  has  actually  happened,  of  her  surviving  and 
making  an  incomplete  appointment,  or  for  her  making 
no  appointment  at  all;  but  that  is  quite  consistent  with 
the  express  provision  for  her  dying  before  the  testatrix, 
as  in  that  event  the  fond  was  not  disposed  of  by  the 
previous  part  of  the  will. 

It 
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It  does  not,  therefore^  seem  to  me  that  this  provision  182  L 
annihilates  the  implication  arising  from  the  previous  part 
of  the  sentence^  which  I  consider  as  embracing  a  power 
to  appoint  to  the  children  who  should  survive,  with  a  gift 
to  tliem  in  default  of  appointment  The  two  survivors, 
therefore,  are  entitled  alone  to  the  whole  sum. 


BRACE  V.  ORMOND.  Rolw. 

Feb.  i. 
(Before  the  Lmd  Chief  Baroii^  and  Master  Cowrtenay.) 

npHIS  was  a  suit  instituted  by  one  of  two  residuary  In  a  suit  for 

^   I^atees  for  an  account;  the  other  residuary  le-  a"r^iduronI 

gatee  was  a  Defendant     Pending  the  suit  the  Plaintifi*  of  the  residu- 

had  assigned  his  interest  for  the  benefit  of  his  creditors,  haviMby  u- 

and  had  afterwards  taken  the  benefit  of  the  insolvent  signing,  and 

^  taking  toe  be- 

debtors'  act,  in  consequence  of  which  two  supplemental  nefitof  the 

bills  had  become  necessary.    The  cause  coming  on  for  ?^JT^^ 

further  directions,  the  question  was,  by  whom  the  costs  rendered  two 

of  the  supplemental  suits  were  to  be  paid.  bSinwSlaiT , 

the  additional 

Mr.  PemberUm^  for  the  Plaintifil  bone  by  hiB 

■bare. 

Mr.  Wingjleld  and  Mr.  Whitmarsky  for  different  De- 
fendants. 

The  Lord  Chief  Barm  observed,  that  the  additional 
expence,  bad  been  occasioned  by  the  acts  of  the  Plaintiff 
in  assigning  and  taking  the  benefit  of  the  insolvent 
debtors'  act,  and  therefore  ought  to  be  borne  by  tlie 
Plaintiff's,  shjire  of  the  residue. (o)  The  otlier  costs 
were  to  be  borne  by  the  two  shares  equally. 

Reg.  Lib.  A.  1820.  fo.  1 2 1 7. 

(«)  See  Cermih  v.  Gt»t,  S  Cox,  27, 
Ff  3 
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LESPINASSE  V.  BELL. 
(Before  the  Lord  Chief  Baron^  and  Master  Cowiemsy.) 


Rout. 
Feb.  6. 


On  refoence    rpiHIS  was  a  suit  by  an  in&nt  entitled  to  an  nndrrided 

to  appoint  a       X    moiety  of  an  estate  at  Demerara ;  the  Ddendants 

manager  oi  an  "^ 

estate,  tJie        were  the  representatives  of  the  PlaintiiTs  fether^  the  oon- 

faoSTthe^      signees  of  the  estate,  and  J. Martin  and  his  wife,  who 
fittest  person,    ^ere  entitled  to  the  other  undivided  moiety.    It  had 
to  who  m^*^*^  been  referred' to  the  Master  to  approve  of  a  person  to 
propose  him.     \^  manager  of  the  infimt's  share  of  the  estate ;  a  perscm 
was  proposed  on  behalf  of  the  infant ;  but  the  Defendants, 
Martin  and  his  wife,  having  carried  in  a  pn^)Osal  of 
the  person   whom  they  employed  as  their  manager, 
the  Master  considering  the  inconveniences  that  would 
arise  irom  two  persons  acting  in  that  capacity,  fixed 
upon  him.     An  exception  was  taken  to  the  report  ap- 
proving him. 

Mr.  Heald  in  support  of  the  exception,  stated  as  the 
ground  of  it,  that  the  Master  had  made  the  appointment, 
on  the  state  of  fects  brought  in  by  the  Defendants :  as  it 
concerned  the  infent's  estate,  he  ought  not  to  havelistened 
to  the  proposal  of  persons  not  interested  for  the  in&nt. 
The  Master  is  not  at  liberty  to  appoint  any  one  not 
prG(posed  by  the  proper  parties ;  as  in  that  case  he  might 
fix  upon  a  stranger. 

Mr.  Home  and  Mr.  Boupell  on  the  other  side,  were 
stopped  by 

The  Lord  Chief  Baron^  who  observed,  that  it  was  the 
Master^s  duty  to  appoint  the  person  whom  he  thought 
most  fit,  without  regard  to  who  might  propose  or  recom- 
mend him.    As  to  the  case  you  put  of  a  stranger,  if  the 

Master 
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Master  thinks  him  most  fit,  he  would  do  right  to  ap* 
point  him.  Besides,  from  the  moment  it  was  stated 
that  this*  person  was  the  manager  appointed  by  the 
other  owners,  I  thought  the  Master  was  most  probably 
right,  (a) 

Exception  overruled. 

(a)  See  Attorney  General  ▼.  Day,  fl  Mad,  S46. 


NORRIS^S  CASE.  Feb.s. 

npHE  bankrupt  was  committed  by  the  commissioners  Abanknipt,t<»- 

-^    for  not  answering  to  their  satisfaction  a  question  put  "  J'^^^*? 

to  him :  having  moved  for  a  writ  of  habeas  corpus^  he  was   had  not  within 

this  day  brought  up.     The  warrant  stated  the  question  ^^,!J|  ^ 

and  answer  to  be  as  follows.  the  oommis- 

doDy  executed 
two  coDvejr- 
"  Have  you  not  at  two  different  periods,  and  both   anew  of  his 

<'  within  six  months  previous  to  the  issuing  forth  of  this   effects,  or  part 

"  commission,   executed  two  different  conveyances  of  'hereof, tohw 

<<  yoor  estate  and  effects,  or  part  thereof,  to  your  son  ^  Not  to  my 

John  Norris"     To  this  question  the  bankrupt  refused  ThhTiinw^ 


« 


to  give  any  other  answer  except  the  following,  "  Not  to  held  to  be 
„  1         1  J      »>  aatiwactoiy; 

«  my  knowledge."  „o  fiirther 

questions  hav* 
ing  been  put. 
Mr.  MontagUj   for  the  bankrupt,    argued  that  the 

answer  given,  taken  alone,  was  sufficient.  There  might 
have  been  some  conveyance  executed  under  circum- 
stances different  from  those  mentioned  in  the  question ; 
and  the  commissioners  should  have  proceeded  to  examine 
him  fiuther  before  they  decided  that  he  was  evading  the 
enquiry. 

Mr.  Tinney^  for  the  assignees,   contended  that  the 
bankrupt  ought  to  have  answered  positively,  as  he  must 

F  f  4  have 
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1 821 .        have  known  whether  he  had  recently  executed  an  assign- 

^      '    , '     ment ;  if  he  had  signed  a  deed,  without  knowing  whether 

Case.        it  precisely  corresponded  with  the  description  in  the 

question,  he  should  have  stated  what  he  knew  of  it:  but 

he  refused  to  ^ve  any  answer,  except  that  stated  in  the 

warrant 

The  LoR0  Chancellor. 

There  is  a  difficulty  from  this  circumstance,  that  it 
has,  I  apprehend,  been  ruled,  that  I  cannot  presume  that 
the  commissioners  asked  him  to  give  any  other  answer. 

I  cannot  help  feeling  a  wish  that  they  had  gone  on  to 
ask  some  more  questions,  as,  whether  he  had  executed 
any  assignment,  or  any  instrument ;  and  so  on.  A  few 
words  from  them,  explaining  the  question,  must  either 
have  led  to  the  truth,  or  have  shewi)  clearly  that  he 
would  not  give  a  satisfactory  answer.  The  law,  on  this 
subject,  was  originally  this,  that  if  a  man  said  yes  or  no, 
his  answer  must  be  taken  to  be  satisfactory,  whether  you 
believe  him  or  not ;  but  since  the  alteration  which  has 
taken  place  in  the  law,  the  Court  has  to  consider  whether 
the  answer  is  satisfactory  or  not ;  and  the  rule  now  is, 
.  that  if  the  answer  is  not  to  tlie  satisfaction  of  the  Court, 
he  is  remanded ;  if  it  is,  he  is  discharged ;  a  rule  by  which 
personal  liberty  stands  in  a  very  insecure  situation ;  for 
it  has  happened,  th|it  where  the  Court  of  King's  Bench 
thought  the  answer  was  quite  satisfactory,  the  Court  of 
Common  Pleas  thought  it  was  quite  unsatisfactory. 

In  this  case,  it  is  very  likely  that  men,  perfectly  honour- 
able, might  think  this  answer  unsatisfactory;  but  the 
question  is,  whether  I  think  it  so.  And  I  must  say,  that  I 
should  have. felt  it  my  duty,  by  putting  some  further 
questions,  to  have  given  tlie  prisoner  an  opportuni^  of 
explaining  what  he  meant ;  thus  if  they  had  said,  why, 

13  you 
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you  must  know,  it  is  dear  he  must  have  gben  some        1821. 
answer.     The  ground  on  which  it  appears  to  me  that     \j   ^    / 
I  must  decide  this  is,  that  I  think  the  answer  given  was         Caae. 
sattsfactoiy,  unless  some  further  questions  were  pot,  to 
ascertain  whether  it  was  so  or  not ;  and  at  present  I  am 
bound  to  bdieye  that  no  odier  questions  were  asked. 

The  bankrupt  was  discharged. 


The  Earl    of  BELFAST  v.  CHICHESTER  and       Feb.  la 
ATTORNEY  GENERAL. 

I^N  the  1st  of  Jufy  1790,  the  Right  Honourable  Adifliityii 
^^  Arthur  Chichester,  who  was  die  fifkh  Earl  o{  Donegal  ^ho  dll^Usi' 
and  Viscount  Chichester  in  th^  kingdom  cSIreland,  was  i>>g  im>c  two 
created  Baron  Fisheraoickj  of  Fisherarickj  in  England,  to  a  bii?filed 
The  title  was  descendible  to  the  heirs  male  of  his  body.  '^^^^^  ^^^^ 
He  was  afterwards  created  Marquis  of  Donegal  and  eldest  ton,  for 
Earl  of  B^asl  in  Ireland^  and  died  in  1799,  leaving  SSSmceofiig 
two  sons,  George  Augustus,  now  Marquis  of  Donegal,  and  father's  mar- 

MSMA  ^)ek> 

Spencer  Stanley,  commonly  called  Lord  Spencer  Stanley  mtmen  by  the 

Chichester.    In  August  1795,  the  present  Marquis  inter-  ^^'^••^•*^"  ®^ 

married  with  Anna  Mmf,  now  Marchioness  of  Donegal,  doi^  and  the 

and  there  were  issue  of  the  marri^e  the  Plaintiff  the  ^^^' 

eldest  son,  and  six  younger  sons,  who  were  infimts,  and  allowed, 

were  made  Defendants.     Lord  S.  S.  Chichester  died,  com  ^f^ity 

leaving  two  sons,  the  Defendants,  Arthur  Chichester  and  has  jurisdio- 

Geotge  Chichester.  tarn  a  Wll  filed 

to  i>eipetu8te 
testimony  in 
The  bOl,  after  mentioning  these  fiicts,  stated,  that  support  of  a 

upon  the  death  of  the  Marquis  of  JOoii^fli  the  Plaintiff  S**q**"«" 

would  become  entided  to  the  several  dignities  before      Xlie  issue  in 

tail  caiinot-file 
a  Inll  to  perpetuate  testimony,  even  in  the  case  of  aa  entail  that  oannot  be  banred. 
Sembte. 

mentioned. 
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1821. 
TheBariof 

BCLTAIV 

CaiCBssna. 


mentiaiied,  and  eapedally  to  tke  digmtir  «nd  tide  of 
Baron  Fukenmeks  and  that  the  DifendaatB  had  lalelj 
set  up  a  daim  to  that  tide»  pretending  that  the  Marqub 
and  Marchioness  did  not  hnrfhlly  intennany  befiwe  die 
birdi  of  die  Plaintiff;  that  Arthur  and  George  CkUAesier 
alibied  all  die  issue  of  the  Marquis  and  Marchioneaa  t» 
be  illegitimate;  while  die  six  younger  sons  allc^ged  that 
a  valid  marriage  took  place  subsequendy  to  the  PlaindflTs 
burdi,  and  that  diey,  or  some  of  them,  were  the  lawful 
,  issue  of  die  marriage.  These  allegations,  and  the  pre* 
tences  in  support  of  them,  were  met  by  various  charges 
tending  to  prove  die  Plaintiff's  Intimacy*  The  bill 
also  stated,  that  the  Attorney  General  made  some  ob- 
jections to  the  validity  of  the  marriage^  and  that  he 
intended  to  dispute  die  Plaintiff's  light  to  the  barony  in 
case  he  survived  his  &ther.  It  prayed  that  the  Plaintiff 
might  be  at  liberty  to  examine  witnesses  to  prove  that 
the  marriage  was  valid  in  pcrpetuam  rei  memoriam^  and 
that  their  testimony  might  be  perpetuated,  so  that  the 
Plaintiff  might  have  the  full  benefit  thereof  i^;ainst  the 
Defendants  and  the  Attorney  General  for  the  time  bein^ 
in  any  proceedings  in  the  High  Court  of  Parliament 
respecting  die  right  to  the  tide  and  dignily  of  JBaron 
Fishermck^  or  otherwise  relating  thereto. 


To  this  bm  the  Defendants,  Arthm-  Chichester  and 
the  AUomey  General^  put  in  general  demurrers. 


Mr.  Wetherdl  and  Mr.  Blake  in  support  of  die  first 
demurrer. 

This  is  a  bill  of  the  first  impression;  it  seeks  to 
perpetuate  evidence  of  a  right  which  cannot  be  en- 
forced. Every  daim  to  a  peerage  is  addressed  to  the 
king,  and  legally  speaking  die  evidence  to  be  per- 
petuated must  be  laid  before  him.  His  Mi^tfty  now, 
almost  ex  debUo  jusUtia^  refers  the  claim,  by  the  advice 
18  of 
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bf  the  Attomqr  Oeneral,  to  the  House  ef  Lords ;  bat  18^1. 
still  it  is  In  his  discretimi  to  do  so  or  not,  and  in  some 
cases  this  course  has  not  been  pursued.  Aamtobagf 
howeyer,  that  it  will  be  adopted  in  tins  ca9e,  the  House 
reSen  the  title  to  a  committee  of  priTil^fes,  and  it 
cannot  be  known  whether  it  inli  be  guided  in  the  in- 
Testigation  by  the  rules  of  other  courts.  The  first 
principle  of  these  committees  is,  that  they  are  not 
bound  by  the  rules  of  law,  or  eten  the  advice  of  the 
Jndges,  which  is  only  token  for  thar  information ;  they 
dedde  upon  their  own  views  of  the  case,  and  upon 
principles  which  they  think  just,  and  although  they  fre- 
quently adopt,  thqr  are  not  bound  by  tile  general  rules 
of  evidence.  It  may  be  said,  that  the  crown  being 
rq[>res6nted  by  the  Attorney  Genend,  the  committee^ 
after  what  todk  place  in  the  Berkeley  case  (a),  would 
admit  this  evidence ;  but  this  Court  will  not  allow  a  bill 
to  perpetuate  evidence,  unless  it  is  to  be  offered  to  some 
court  which  must  accept  it  In  other  cases,  the  courts 
to  which  die  evidence  is  tendered  are  bound,  if  dte 
witnesses  are  dead,  to  receive  it;  they  have  no  cBscretion. 
But  in  this  case,  neither  die  king,  nor  a  committee  of  the 
House  of  Lords,  is  bound  to  pay,  and  the  Court  cannot 
know  whether  they  will  give^  any  attention  to  it  It  is 
quite  an  anomalous  proceeding  to  file  a  bill  before  any 
petidon  has  been  addressed  to  his  Majesty,  to  compel 
the  crown,  represented  by  the  Attorney  General  to 
receive  evidence,  which  is  hereafter  to  be  laid  before  it 
or  a  committee  of  the  House  of  Lords.  The  House 
of  Lords  may  perhaps  possess  powers  of  its  own,  v4iidi 
will  enable  it  to  perpetuate  this  evidence. 

In  the  King  and  Queen  v.  13ii%f(6),  the  De- 
fendant, who  was  indicted  for  murder  by  the  name  ot 
Charles  KndOjfSj  pleaded  in  abatement  that  he  was  Earl 

(a)  4  Cam^  419.  {h)  3  SaUc.  509. 
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IB21.       efAinteiy;  and  the  plea  wa9  allowed,  although  the  He 

Ir*  ;:,^\   of  Lords  had  disallowed  bis  claim.     This  is  almost  the 
The  Earl  of 
BsLTAflz       only  case  in  which  the  question  respecting  a  disputed 

CuiauBTu.   ^^®  ^**  come  before  an  inferior  court;    and  as   the 

indictment  was  quashed,  no  conclusion  can  be  drawn 

firom  it.    If  the  Attorney  General  had  taken  issue  upon 

the  plea,  the  House  of  Lords  might  have  said  they  were 

the  proper  tribunal  to  try  this  question,  and  have  held  any 

proceeding  not  before  them  a  breach  of  privilege.    The 

questipp,  however,  can  only  arise  in  other  courts  <x>l* 

laterally,  and  this  evidence  cannot  be  used  for  any  of 

those  objects  for  which  these  bills  are  generally  filed. 

Suits  of  this  description,  when  it  is  recollected  that  the 

witnestes  are  giving  evidence  for  wliich  they  cannot  be 

prosecuted,  and.which  can  only  be  used  in  case  of  their 

death,  ought  to  be  allowed  with  great  caution,  and  ought 

not  to  be  extended. 

There  is  another  objection,  which  is  &tal  to  this  bOl, 
vk.  that, the  Plaintiff  has  no  right,  present  or  fiiUur^ 
vested  or  contingent;  the  dignity  is  entirely  vested  in 
Lord  Donegal.  In  Lord  DursUy  v.  FUzkardifige  (a), 
both  the  Plaintifl&  and  the  Defendants  had  vested 
interests.  In  Smiih  v.  AUomey  Gen/eral  {b\  it  was  held, 
that  the  next  of  kin  could  not  maintain  such  a  bill  iu 
the  lifetime  of  the  lunatic;  that  case,  and  the  one  of  the 
heir  apparent,  who  cannot  have  a  writ  de  ventre  inspi^ 
ciendOf  to  which  it  was  compared,  are  decisive  of  the 
present  question.  The  Defendant  is  only  heir  pre- 
sumptive, and  would  not  be  entitled  to  that  writ  under, 
any  circumstances,  however  strong;  he  could  not  per- 
petuate  evidence  until  he  had  acqitired  the  character 
of  heir,  and  other  persons  having  no  ri^t  whatever 
cannot  have  a  right  to  perpetuate  it  against  him. 

(a)  6  Vet.  251.  {b)  Cited  6  Va,  S60. 

The 
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The  Mamey  General^  Mr.  BmpeUy  and  Mr.  Mttfird^        1 881 . 
in  support  of  the  other  demurrer.  The  Earl  of 

In  order  to  entitle  the  Plaintiff  to  maintain  this  bill,  he  .  "^^"^ 
must  shew  not  only  an  interest  in  himself,  but  also  in  the  CmcMwrBn. 
Attorney  General.  The  Plaintiff  has  no  interest ;  he  may 
eventually  become  entitled  as  issue  in  tail ;  but  the  case  of 
AUan  v.  Allan  (a)  has  decided,  that  that  is  not  sufficient 
The  youngest  son  of  the  tenant  in  tail,  or  the  most  remote 
descendant  of  the  original  donee^  (the  son  of  the  Plain- 
tiff, for  instance,)  has  as  much  right  to  file  this  bill  as 
himself.  A  claim  to  a  dignity  cannot  be  liti^ted  in 
this  Court,  which  possesses  no  power  of  determining 
upon  it.  In  the  Berkeley  case,  the  question,  whether 
the  depositions  could  be  read  in  the  House  of  Lords, 
was  left  open.  The  contest  is  between  the  Plaintiffs 
and  the  Defendants ;  and  it  is  immaterial  to  the  crown 
which  succeeds ;  —  it  is  not  interested  in  this  suit.  The 
crown,  in  cases  of  disputed  titles,  sometimes  consults 
the  Attorney  General ;  but  that  is  not  a  ground  for  making 
him  a  party,  even  where  the  Plaintiff  has  an  interest. 

Mr.  Sugden  and  Mr.  Stephen,  in  support  of  the  bill. 

If  land,  thouj^  only  an  acre  in  extent,  be  the  snbjeot 
of  contest,  a  party,  who  has  an  interest  in  it,  can  perpe- 
tuate testimony,  however  slight  or  remote  that  interest 
may  be,  as  in  the  instance  of  an  estate  tail,  liinited  after 
six  previous  estates  tail,  or  any  interest,  by  way  of  ex- 
ecutory devise,  which  can  scarcely^  by  possibility,  ever 
take  eSect.  The  cases  of  the  heir  and  devisee,  or  next 
of  kin  of  a  lunatic,  who,  on  grounds  of  pubUc  policy, 
ought  not  to  be  allowed  to  file  such  bills,  are  clearly 
distinguishabla  They  have  not  only  no  right  to  the 
proper^,  but  another  person  has  a  sole  absolute  power 
and  dominion  over  it,  and  can  and  may  defeat  the  estate 

,  (fl)  15  Vet,  137. 

which 
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18S1.       which  they  affect  to  daiin.    It  b  not  because  ibey  fill 
J^^^T^    A  particular  character,  but  on  account  of  the  entire 
BsLFAtr      ownership  being  in  another  person,  that  they  are  anabk 
CucaasTst.   to  perpetuate  evidence.    JUanv.  Allan  comes  directly 
within  the  reason  of  these  cases :  the  tenant  in  tail  has 
full  power  to  bar  the  issue.      The  same  obaervatioii 
applies  to  an  heir  apparent;  but,  in  that  case^  it  most  be 
recollected,  that  if  the  heir  were  to  sell  his  expectancy, 
and  levy  a  fine,  the  person  claiming  under  that  fine 
would  have  a  right  to  file  a  bill  of  this  description,  {a) 
The  case  of  the  writ  de  ventre  inspiciendo  has  no  bearing 
on  the  present  question,  for  the  law  has  given  it  to  the 
verus  h/ffres  only;  and  Lord  Coke  has  assigned  very  good 
reasons  for  not  extending  it.  (b)  In  ex  parte  Ascoughe{c\ 
however,  it  appears,  that  the  Court  of  Chancery,  in 
a  case  relating  to  personal  estate,  made  an  order  of  a 
similar  nature.    In  the  case  of  a  dignity,  the  possessor 
has  no  power  of  alienation ;    he  cannot  intercept  its 
descent  or  affect  the  right  of  the  persons  who  are  to 
succeed :  we  can  say  with  absolute  certainty,  that  the 
Plaintifl^  if  he  is  the  person  he  represents  himself  to  be^ 
must  be  entitled  to  this  dignity  on  his  &ther's  death. 
A  party  having  an  estate  limited  to  him,  by  way  of 
executory  devise,  if  he  is  living  at  the  death  of  luafitther, 
to  whom  it  18  devised  in  fiae,  could  file  this  bill,  altfaoo^ 
he  cannot  enjoy  the  estate^  except  in  the  enent  of  his 
anrviving  his  filths;  is  it  possible  todi8tii^;uidi  Aatcase 
from  die  present? 

The  Court,  in  laying  down  rules  with  reference  to 
new  cases,  is  bound  to  look  both  to  the  puUicand  private 
mischiefwhichmayresnlt  from  them.  The  duties  wfaidi 
the  Plaintiff  will  have  to  perform,  finom  the  high  station  to 
which  he  may  be  called,  and  the  great  consequence  of  its 

(a)  6  Vei. 261.      (d)  Co.LUt.  S.  a.       (c)  Jlfoi.591.    S  P.  Wwu.  591. 

being 
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being  known^  who  will  sustain  the  dignity  of  the  house,  1821. 
render  it  highly  important,  that  all  ttnoertaioty  as  to  his 
title  should  be  removed.  It  is  no  less  so»  on  account  of 
the  privil^es  to  which,  as  the  eldest  son  of  apeer,  he  is 
entitled; — his  ability  of  sitting  in  Pariiament  without 
.any  other  qualification;  his  right  of  precedence  and 
of  sitting  behind  the  diair  of  state  in  the  House  of 
Lords,  in  order,  as  mentioned  in  Lord  JPurbed^s  case  (a), 
to  accustom  himself  to  the  duties  he  wiU  have  to 
fulfil;  and  the  important  right  which  he  possesses  of 
being  called  up  to  the  House  of  Peers  in  his  father's 
life-time  by  his  title,  and  which,  it  is  decided,  is  only  an 
acceleration  of  the  dignity  actually  vested  in  the  fiolier, 
and  does  not  operate  as  a  new  creation,  depend  on  it. 
The  Plaintiff  has,  therefore,  clearly  an  interest  in,  and 
partakes  of  the  dignities  of  his  &ther.  It  would  be  very 
mischievous  to  make  any  distinction  between  dignities 
and  land ;  it  might  occasion  a  separation  of  the  title  and 
the  estates  which  support  it 

There  are  many  cases  in  which  a  suit  of  this  de- 
scription may  be  instituted,  where  a  biU  for  relief  would 
not  be  allowed.  £arlofSi#^  v.  GrMt.(6)  It  is  said, 
if  this  bill  could  be  maintained,  the  other  children  or 
more  remote  issue  might  file  one.  That  would  not 
neeessarily  fi>llow  from  a  decision  in  fiivour  of  an  heu: 
^parent;  but  on  principle  there  would  be  no  danger 
in  permitting  such  persons,  howevw  numerouS|  to  file  a 
bill  finr  the  purpose  of  establishing  their  legitimacy. 

It  has  been  strongly  argued,  that  if  tUs  evidence  is 
perpetuated  it  will  be  of  no  use^  because  the  House  of 
Lords  will  not  receive  it.  If  it  hes  power  to  do  so,  it  is 
impossiUe  tosayoiofifothatitwillnot  TheCourthas 

(a)  Show, P.C.I.  (6)  Cited  6  Fet^ 9SS., reported  1  Aik. 450. 

allowed 
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1691.       allowed  these  bilk  in  aid  of  a  foreign  jurtsdictixm  (a), 
Th  Karl  ^f    ^^•^^^K^  ^*  *""^  ^^  means  of  knowing  whether  the  cvi- 
Bbltast       dence  will  be  admitted.    A  bill  of  this  nature  will  lie  in 
CuicRBvru.    ^^  ^^  proceedings  before  the  king  in  council;  thus  in 
the  case  of  Earl  of  Derhf  v.  Duke  of  Jtkol  (&),  in  which 
a  plea  to  the  jurisdiction  was  put  in  to  a  bill  relating  to 
the  tide  to  the  Isle  qfMan^  Lord  Hardancke  says,  <*  but 
<*  I  will  not  hold  the  jurisdiction  of  the  king  in  ooiincO 
<*  to  be  of  such  a  nature  as  to  be  below  the  bdng  sided 
«  by  this  Court  to  giye  relief  to  come  at  that  discovery." 
It  is  no  objection,  therefore,  that  the  evidence  may  not 
be  reodved  or  may  not  be  acted  upon ;  to  bring  thb 
Court  into  action,  it  is  su£Scient  that  the  question  may 
be  litigated.     The  Berkeley  case  shows  that  the  House 
of  Lords,  if  the  Attorney  Greneral  had  been  a  party  to 
the  suit,  would  have  received  the  depositions  whidi  had 
been  taken  iu  the  Chancery  suit,   otherwise  it  would 
have  been  useless  to  have  put  any  questions  to  the 
judges.    It  was,  at  least,  a  pledge  on  the  part  of  the 
House  that,  if  the  judges  had  been  of  another  opinion 
with  respect  to  land,  the  question  of  admissibility  would 
have  been  made  the  subject  of  ddiberation.    It  is   to 
avoid  the  objections  taken  in  that  case^  that  the  Attorney 
General  is  made  a  Defendant.    In  all  suits  inwhidi  the 
crown  and  the  public  are  interested  he  ought  to  be  made 
a  par^9  and  is  the  proper  officer  to  watch  these  proceed- 
ings ;  there  are  no  other  means  of  enabling  the  PlamtaflT 
to  use  the  evidence  for  the  purpose  of  ascertaining  his 
tide  to  the  dignity.    The  petition  which  is  presented  by 
a  person  clwning  a  peerage  is  generally  referred  to  the 
Attorney  General ;  and  if  he  reports  in  fevour  of  it,  the 
king,  as  in  the  case  of  the  Marquis  of  Winckedetj  grants 
the  prayer  of  it    That  is  another  ground  fer  making 
him  a  par^.    The  king  sometimes,  thou^  not  always, 

(a)  MUf.  Tr.  151.  n,       .  (Q  i  r«.  see. 

upon 
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upon  the  report  of  the  Attorney  General  refers  it  to  the        182L 
House  of  Lords ;  the  reference  is  not  matter  of  bene*    nJ^^^tl^ 
volence ;  both  the  King  and  the  House  of  Lords  have      Bbuasx 
a  duty  to  perform;   and  although  the  House  is  not    CMticasvnm. 
bound  by  the  rules  of  evidence,  we  know  it  almost  in- 
variably adopts  them.    The  case  cited  from  Bu9ibiey 
shows  that  the  inferior  courts  will  incidentally  exerase  a 
jurisdiction  as  to  dignities :  the  Courts,  in  their  ordinary 
proceedings,  as  in  answers  in  Chancery  and  the  difierent 
forms  of  process,  may  frequently  be  obliged  to  decide 
questions  respectmg  them.    A  dignity  might  become  the 
principal  subject  of  contention,  as  in  the  case  of  two  per- 
sons contending  for  the  right  to  Arundd  CasUe^  to  the 
possession  of  which  the  title  is  annexed.    The  House  of 
Lords  does  not  possess  the  proper  machinery  for  taking 
evidence ;  there  are  cases  in  which,  by  consent  and  for 
the  convenience  of  parties,  it  has  issued  commissions  for 
that  purpose,  but  they  are  precedents  which  have  not 
been  followed. 

Mr.  WdhereU^  in  reply.  ^ 

A  daim  to  a  peerage  may  be  matter  of  right;  but 
what  evidence  shall  be  received  to  establish  it  is  matter 
of  benevolence.  The  King  and  privy  council  for  many 
purposes,  as  in  odonial  cases,  act  as  a  court  of  law^ 
and  are^  therefore,  bound  to  receive  evidence  like  other 
ooinrts.  The  difference  between  this  case  and  that  of 
the  next  of  kin  of  a  lunatic^  has  not  been  made 
out;. if  the  Court  assumes  that  the  party  will  survive 
his  ancestor,  then  in  each  case  he  will  acquire  an 
interest.  The  counsel  for  the  Plaintiff  feeling  the 
difficulty  of  treating  the  title  to  this  dignity  as  an  exist- 
ing subject  of  contest,  insist  that  the  Plaintifi^  as  the 
eldest  s<m  of  a  peer,  has  other  rights;  but  if  a  bill  can- 

VoL.IL  Gg  .not 
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1821.       not  be  maintained  as  to  the  primaxy  subject,  it  would  be 

It    g   J  J-    most  extraordinary  that  it  should  hold  as  to  rights  which 

'  Belfast      are  collateral;  and,  besides,  what  is  the  use  of  this  ^evi- 

Chichibtbi.    ^^^  ^*^  respect  to  rights  which,  when  it  b  wanted, 

will  be  at  an  end. 

The  Lord  Chancelix)r* 

To  that  argument  there  are  two  answers :  1st,  that  the 
bill  states  no  such  rights,  and  is  not  framed  for  the  pur- 
pose of  perpetuating  evidence  with  respect  to  them; 
and,  2dly,  that  this  Defendant  is  not  the  eldest  son  of  a 
peer ;  and  it  is  immaterial  to  him  whether  die  Plaintiff 
exercises  a  hundred  such  rights* 

The  Attorney  General,  in  reply. 

The  Plaintiff's  counsel  have  principally  rdied  on  the 
distinction  between  a  digni^  and  land,  the  poss^sor  of 
the  former  having  no  power  of  alienation;  but  does  that 
give  the  issue  in  tail  any  interest  ?  The  issue  of  a  tenant 
?  in  tail  of  an  estate  granted  for  services  could  not  file  this 
-  bill.  In  the  case  of  an  executory  devise  the  party  has 
-  an  interest  which  is  both  devisaUe  and  alienaUe.  A 
dignity,  it  is  true^  cannot  be  alienated,  but  it  may  be 
forfSstted ;  aldiough  an  entailed  dignity  is  not  absoliMely 
forfeited  for  felony  (n),  it  is  for  treason*  The  aigoaieiit 
arising  out  of  the  rights  of  die  PIdntiff,  as  the  eldest 
son  of  a  peer,  has  been  satis&clorily  answered.  Ihe 
eldest  son  of  an  esquire,  because  he  has  a  ri^t  to  shoot 
game^  could  not  file  this  bill,  llie  olgection  to  dlie 
Attorney  General  being  made  a  party  has  not  been  re- 
moved; the  references  on  petitions  whidk  are  made  to 
him  and  the  House  of  Lords,  and  which  it  is  dear  fipom 

(a)  Earl  JFVrrari'  case,  vide  8  JC^ra.  4pp.  573. 

that 
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that  very  dreuniatanoe,  has  no  original  jurisdicCioB  on        1821. 
the  subject,  are  neither  of' them  grounds  for  bringing  him    ^^^heEariof 
befinre  the  Court  of  Chancery.  Bblfast, 

CaiCHMTIft. 

The  LoBD  Ch  ANCELLOB  observed,  in  the  course  of  the 
argument,  {hat  the  prayer  of  the  bill  was,  that  the  evidence 
might  be  nsed  before  the  House  of  Lords,  and  asked 
whether  it  was  necessary  so  to  confine  it?  He  likewise  re- 
marked^  that  he  did  not  recollect  any  instance  of  asuit 
being  institttol  with  respect  to  a  title  or  dignity  only,  nor 
of  any  suit  having  a  similar  object  with  the  present,  unless 
the  Plaintiff  had  a  present  inteirest .  The  entirety  of  the 
dignity  was  vested  in  another  person,  and  the  Plaintiff 
might  never  have  any  right  to  it;  and  it  was  difficult, 
with  reference  to  the  want  of  a  power  of  alienation,  to 
distinguish  it  from  an  estate  tail,  granted  for  services^ 
or  from  what  an  estate  tail  became,  immediately  after  the 
passing  of  the  statute  de  donis*  In  one  case^  in  which 
the  question,  how  a  title  to  a  peerage  could  be  made  the 
subject  of  investigation  in  the  lifetime  of  the  existing 
peer,  was  much  considered,  the  advice  given  was,  that 
a  stranger  or  the  father  should  convey  land  to  the  eldest 
legitimate  son  in  fee,  ekher  immediately  or  in  remainder 
after  his  death.  This  plan  would  have  removed  the  ob- 
jection for  want  of  a  present  interest,  but  it  would  still 
have  remained  a  question  whether  the^vidence  could  have 
been  made  use  of  in  a  struggle  for  the  dignity.  Perhaps 
if  the  bill  had  alleged  that  the  Plamtiff  was  entitied  to 
Iand»  the  reversion  in  which  was  in  the  crown,  die  At- 
torney General  would  be  properly  made  a  party.  His 
Lordship  also  said,  that  the  Chancellor  was  always  con- 
sulted upon  petitions  claiming  peerages,  and  that  if  he 
was  satbfied  with  the  daim,  it  was  not  referred  to  the 
House  of  Lords ;  it  imposed  a  great  responsibility  on 
bim,  as,  if  he  made  a  mistake,  he  made  a  peer. 

G  g  2  At 
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182K  At  the  dose  of  the  argument  his  Lordship  ddivered 

J,.""^  '.^-    his  opinion  to  the  following  effect :  — 

Belfast 
CHicBjiSTiB  When  the  questions  in  the  Berkeley  case  wcjre  pat  to 
the  judges,  the  course  of  argument  and  amversatioa 
which  took  place,  was  of  this  sort  The  pcxnts  then  in 
question  were,  whether  the  dqiositions  which  had  been 
taken  in  the  cause  instituted  to  perpetuate  testimony, 
could  be  received  as  evidence;  or  if  they  could  not  be 
looked  at  as  depositions,  whether  they  might  not  be 
vecdved  as  declarations  of  the  father,  mother,  and  other 
rdations,  and  so  on.  And  it  was  further  insisted^  that 
if  they  could  be  let  in  as  evidence,  where  die  party 
had  an  interest  in  the  suit,  they  could  not  be  let  in  in  a 
case  where  the  crown  was  no  party,  and  that  the  contest 
then  was  between  the  crown  and  the  claimant.  The 
question  respecting  the  depositions  was  put  to  the  judges, 
as  relating  to  land,  because  if  they  could  not  be  received 
as  to  land,  dfortiorif  they  could  not  as  to  a  dignity ;  and 
if  the  judges  said  they  could  as  to  land,  it  would  be  for 
the  house  to  determine,  reasoning  by  analogy,  whether 
they  could  be  received  as  to  a  dignity  or  not  You  <:an 
carry  this  no  farther  than  was  done  by  Mr.  Stephen^  that 
no  determination  was  given,  because  the  necessity  tS 
coming  to  it  was  removed  by  the  determination  which 
y  the  house  came  to  upon  the  views  of  the  judges  as  to 

land.  The  question  whether  this  court  has  any  jurist 
diction  to  receive  evidence,  where  the  subject  on  the 
record  is  dignity  and  dignity  only,  was  not  entered  into. 

There  have  been  many  cases  in  Westminster  Hall,  in 
which  the  judges,  finding  it  expedient  to  send  them  to 
the  House  of  Lords  to  be  determined  without  dehiy, 
have  considered  their  judgment  to  be  merdy  the  means 
of  giving  them  that  species  of  transit    I  have  had 

occasion 
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oocasion  to  state  more  than  once,  that  it  would  be  1821* 
with  considerable  reluctance  that  I  should  so  execute  my  «,.  «  V  - 
duty,  because,  generally  speaking,  the  suitors  have  a  Belvavt 
right  to  have  the  opbion  of  the  judge,  in  order  to  know  Cmcnssnf. 
how  to  meet  and  combat  it,  if  they  think  it  beneficial 
that  the  case  should  go  further.  In  no  former  case, 
howcTer,  could  I  have  been  so  well  justified  in  doing 
this,  as  in  the  presoit.  Clothed  with  the  charact^  of  a 
judges  and  sitting  in  this  place,  it  is  not  for  me  to  give 
advice;  but  I  will  say,  that  nothing  could  be  more  fiital 
to  the  Plaintiff  than  to  rest  upon  the  notion,  that  any 
decision  or  opinion  that  may  be  given  here,  would  be 
adopted  by  the  Houte  of  Lords,  if  the  case  came  before 
iL  Another  ground  which  justifies  me  in  pursuing  this 
Qoune  is,,  that  the  present  case  does  not  fiiU  within  the 
range  of  those  principles  which  have  given  rise  to  the 
right  of  filing  this  bill.  Whether  those  principles  are 
light  or  wrong,  after  a  series  of  decisions  has  establish- 
ed them,  and  in  the  case  before  the  court,  the  distinction 
is  nice  and  subtle,  it  is  infinitely  better  tliat  a  case  of 
that  kind  should  be  decided  by  the  court  of  the  last 
sesort  than  here. 

When  I  look  to  what  has  been  decided  as  to  tlie  heir 
apparent  and  next  of  kin  of  a  lunatic,  and  to  what  has 
been  done  upon  a  difierence  between  one  sort  of  ex- 
pectancy and  another,  an  expectancy  accompanied  with 
a  present  interest  and  one  that  is  not,  and  consider  how 
difficult  it  would  have  been  to  have  made  a  distinction 
between  the  possession  of  a  power  of  alienation,  and  the 
want  of  that  power;  when  I  look  to  what  an  estate  tail 
was  after  the  statute  de  doni$j  and  what  it  became  when 
the  efficacy  of  that  statute  was  destroyed  by  common 
recoveries ;  and  when  I  look  to  those  estates  tail  where 
the  gift  is  for  services,  or  the  reversion  is  in  the  crown, 
and  those  in  which  it  is  not;  and  when  I  recollect  that 
G  g  3  ,       a  peer- 
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188).  a  peerage  is  capable  of  alienation  by  forfeiture,  and  tiiat 
•Hi "Earl  f  ^^^^8^  virtually  granted  in  vemainder,  the  person  ia 
BsLFABT  remainder  is  never  supposed  to  have  any  present 
CBicnsTiB  ^^'^^^  >  ^^^  again  stating  \kow  nice  the  question  is»  I 
think  that  if  this  case  did  not  press  tor  a  qwedy  deci- 
sion^ which  it  does,  I  should  be  justified  in  adopting 
tUs  course.  According  to  my  present  <qpinion,  I  must 
dedare,  though  not  without  rductance,  and  not  forget- 
ting that  there  would  be  hardship  on  the  other  side  in 
making  a  contrary  decision,  that  these  demurrers  most  be 
allowed.  I  shall  only  add,  that  if  the  su^^estion  which 
I  have  thrown  out  of  carrying  this  case  to  the  House 
of  Lords  should  be  followed,  it  may  be  material  to 
look  a  little  to  the  form  and  prayer  of  this  bill,  and 
to  consider  whether  the  question  which  that  house  will 
have  to  determine^'  is  put  in  as  beneficial  a  manner  for 
the  Plaintiff  as  it  might  be.  I  may  also  add,  that  as 
the  question  very  materially  affects  the  jurisdictioQ  of 
die  House  of  Lords,  sitting  there  I  may  hear  arguments 
very  diffisrent  from  those  which  can  be  addressed  to  me 
here ;  this  fiimishes  another  reason  for  sending  the  case 
there.  I  ha4  rather  not  go  into  the  grounds  of  my 
opinion,  because  I  wish  the  case  should  go  from  me  as 
litde  prejudiced  as  possible ;  but  consistently  with  that 
opinion,  I  am  bound  to  declare  that  these  demurrers 
must  hold. 

'   Demurrers  allowed. 
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BROMLEY'S  CASE.  Feb, i%,i5,i4. 

rilHE  bankrupt  having  been  committed  by  the  com-  When  a  bank- 

-*■    missioners  for  not  answering  to  their  satisfaction,  [^5^^^^^'*" 

had  obtained  on  motion  a  writ  o(  habeas  corpus^  and  was  commiMion- 

brougfat  up  this  day  (Monday)  at  the  ritting  of  the  Coart.  ^'by  A^^ 

.  corpui,  notice 

Mr.  HetUd  q>peared  for  the  assignees,  and  objected  ^^e  1  ^^^ 


that  they  had  not  been  served  with  any  notice  till  ten  aea;  and 
,  *  notice  on 

o'clodc  in  the  evening  of  the  Saturday  preceding.  Saturday  after- 

noon for  Mon- 
day, unlcH  bis 
'  Mr.  Mose  for  the  bankrupt  contended,  that  notice  was  right  to  be  dit- 

not    necessary,    the    question    depending    under    the  f^^S^^I/^ 

statate  (a),  on  the  sufficienqr  of  the  wanrnnt  only.     Bot  i>ot  sufficient. 

if  notaee  were  required,  the  extent  of  it  had  not  been  jecdonto  a 

fixed,  and  he  argued  diat  service  on  the  Saturday^  the  warrant  of 

ordor  not  havmg   been  obtained  till  the  day  befi^e,  which  recites 

was  «Jfi«ient  -"J^; 

that  it  omits 

I^teLoBDCHAKCBLlOm  S^SSSlk- 

.,,..,  .1^  nipt  who  had 

I  apprehend  that  it  is  the  constant  course  in  the  courts  been  commit- 

of  law,  when  a  person  is  brought  up  by  habeas  corpus^  to  ^  ^  *•*! 

hear  the  parties,  who  have  a  right  to  contend  that  the   conclusion  of 

commitment  was  proper ;  and  therefore  there  must  be  ^SlinationsT*' 

some  notice,  though  I  will  not  go  so  far  as  to  say  that 

there  may  not  be  cases  where  the  right  to  the  discharge 

may  be  so  clear,  that  it  may  be  done  at  once.     If  the 

assignees  were  not  served  till  past  ten  on  Saturday^  that 

is  good  for  nothing. 


It  afterwards  iq>peared  thaC  the  notice  had  been  ghren 
on  the  Saturday  at  half  past  four;  but  the  Lard.  Chan- 

(a)  5Gto.  S.  C.50.  $.  16»  17,  J8. 

G  g  4  oeUor 
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cffibr  thought  it  not  suffidait,  and  directed  the  banknqpt 
Ir*  ^     /     to  be  brought  up  again  on  the  following  day. 


Cost. 


The  bankrupt  had  been  examined  for  several  days, 
from  the  17th  to  the  22d  of  December,  when.  Hot 
answering  to  the  satis&ction  of  the  commissioner^ 
he  was  committed.  On  the  8th  of  January,  he 
was  again  brought  up,  and  after  being  examined  for 
aome  time,  and  being  informed  that  the  examinatian 
would  be.  resumed  on  the  following  day,  he  was  As- 
charged  :  the  examination  was  continued  by  adjoam- 
ments,  on  the  9th,  10th  and  11th  of  January,  and  on 
the  1 1th  he  was  re-committed.  The  warrant  stated  all 
the  questions  and  answers  on  the  difierenC  examinatiopa, 
and  that  he  was  committed  till  he  should  answer  the 
questions  so  put  to  him  as  aforesaid.  .The  fiict  that  be 
had  been  discharged  cm  the  8th  of  Jantuary  was  not 
noticed  in  the  warrant,  but  appeared  by  affidavit. 

Mr,  Bjote  contended,  that  the  omission  of  the  circum- 
stance of  the  discharge  on  the  8th  o(  January  was  fiUal. 
An  affidavit  may  be  received  to  prove  it,  as  in  Cbomif^s 
case  (a),  where  the  fact  of  a  re-examination  and  re-oom- 
mitment  was  supplied  in  the  same  way.  The  disehaige 
proves,  that  up  to  the  8th,  the  answers  were  satisfiio- 
tory ;  that  is  a  material  circumstance,  which  ought  to 
have  been  recited  in  the  warrant.  Although  that  part 
of  his  examination  was  satis&ctoiy,  yet  the  cmnmitment 
is  till  he  shall  answer  all  the  queitions. 

Mr.  Heald  on  the  other  side. 

He  general  rule  has  been  to  look  at  the  warrant 
mAjf  and  to  receive  affidavits  erf*  extrinsic  matter,  would 

(a)  SiBose,  J96. 

be 
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be  breaking  in  upon  it.  According  to  a  dedsioii  in  1821. 
the  Kingfs  Bench  in  the  course  of  last  term,  all  the 
examinations  must  be  set  ferth ;  the  reason  is,  that  as 
the  questions  refier  to  the  previous  examinations,  the 
latter  part  cannot  be  understood  alone ;  but  it  is  of  no 
consequence  that  some  part  of  the  answers  taken  akme 
was  sufficient;  and  the  £ict  of  the  dischaige  is  not, 
therefore,  materiaL 

The  LoBD  Chamcxllor. 

The  way  in  which  I  first  looked  at  the  objection  was 
this;  that  there  had  been  several  examinations,  (sup- 
pose, bj  way  of  illustration,  three)  at  the  end  of  which 
the  bankrupt  was  committed,  and  that  there  were  after- 
waids  three  more,  and  at  the  conclusion  of  these  he 
was  discharged.    If  that  were  so,  I  should  take  it  as 
conqdete  evidence^  that  up  to  that  time  he  had  answered 
satisfiictorily.    If  there  were  afterwards  three  more '  ex- 
aminations^ and  he  was  then  committed  by  a  warrant 
reciting  cmly  tiie  three  first  and  the  three  last,  and 
omitting  the  intermediate  examinations,  and  the  dis- 
charge^ then  if  the  Court  of  Kling^s  Bench  be  right  in 
the  decision  which  they  are  said  to  have  come  to,  I 
should  thiidc  the  omission  a  valid  objection ;  for  it  is 
obvious  that  the  other  examinations,  which  must  have 
had  an  eflfect  on  the  minds  of  the  commissioners,  and 
ought  to  have  a  due  efiect  on  the  mind  of  the  judge 
before  whom  the  bankrupt  may  be  brought  by  habeas 
eorpiiSf  should  be  noticed,  (a)    But  I  now  understand 
the  fiict  to  be,  that  all  tiie  examinations  are  set  forth,  and 
that  it  is  the  mere  fiict  of  the  dischaige,  at  the  end  of 
the  nzth,  that  is  not  stated.    I  am  of  opinion  that  the 
non-ftatement  of  that  fiict  is  not  at  all  material,  because 
if  the  oommisrioners  at  the  end  of  the  sixth  examination 

(a)  See  ex  parte  Vogd,  2Bam.4^Ald.2l0. 

were 
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1821. 


were  satiified  as  fiu*  as  they  had  goiie>  it  was  their  datjr 
to  dischaige  him ;  but  %  upoo  &rther  ezaaninalioii  mta 
the  same8ubject»  they  found  reason  to  be  dissatisfied  with 
what  they  were  before  satisfied  with,  they  had  a  ri^^t  to 
oommit  him;  and  the  foct  being  stated  to  the  Coott^  it 
may  take  it  to  be  dear  that  if  the  ezaminatioD  had 
stopped  at  the  sath,  he  ought  lo  have  been  dischaig^* 


The  examinations  being  very  long,  were  not  discossed 
in  court,  but  a  copy  of  the  wanaot  was  handed  up  to 
the  Lord  Chancellor,  who^  after  reading  it,  expresaed* 
<m  a  subsequent  day,  his  opinion  that  the  answett  wete 
not  satisfiictory,  and  the  bankrupt  was»  oonsequeDdy, 
remanded* 


Rolls. 


A  married 
woman  cannot 
bj  consent,  on 


in  courty  part 
with  her  vor 
tereit  ina 
fund  seeded 
on  her  mar- 
riage for  her 
serrate  use 
during  her 
Ufe^witha 
clause  afjBinst 
anticipation, 
withremun- 
derto  thesur^ 
▼ivor  of  ber 
and  her  hus- 


RITCHIE  V.  BROADBENT. 

(Before  the  Lord  Chief  Barofij  and  Masters  Stephen  and 
Jeh/U^  for  the  Master  of  the  Rolb.) 

/^N  themarriage  o(  Samuel  BUehieaBAMaryBroadbegii^ 
^^^  a  sum  of  1900/.,  4r  per  cent,  annuities  was  trans- 
ferred  by  the  &tber  of  the  latter,  unto  the  namea  of 
trustees,  and  by  an  indenture  of  aetdement  of  the  14tli 
of  JUay,  laiO,  the  trusts  were  dedared  to  be  duni^ 
the  coverture  to  pay  the  dividends,  as  Maty  Brooibeni^ 
notwithstanding  ber  intended  coverture,  fbom  time  to 
time^  by  any  writii^  w  writings  signed  with  her  own 
haad^  should  direct  or  appoint;  but  not  so  as  to  depaive 
herself  of  thia  intended  use  or  benefit  thereof  bj  sal^ 
mortgage^  charge,  or  otherwise  in  the  way  of  antidp*- 
tion,  and  for  waut  of  appointment,  into  h«ir  hands,  &r 
her  separate  use,  independently  and  exclusive  of  her 
husband ;  her  reoeqpts  to  be  sufficient  discharges ;  and 

after 
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after  ber  decease^  in  tnut  for  her  intended  hntfband,  if 
he  should  sunrive  her;  bat  if  he  should  die  in  her  life^ 
tim^  upon  trust  for  her,  her  executors,  administrators, 
and  assigns. 


1821. 


Some  time  after,  the  marriage,  the  trustees  sold  out 
the  1900/.  stock,  and  lent  the  produce  c(  the  sale  to 
Bitchie  on  his  bond.  The  bill  was  filed  by  him  and  his 
wife  against  the  trustees,  stating  that  it  would  be  more 
beneficial  to  their  interests  that  the  money  produced  by 
the  sale  should  become  the  property  of  the  husband, 
fireed  fix>m  the  trusts  of  the  setdement,  and  praying  that 
it  might  be  dedared  that  he  was  so  entitled  to  it,  and  that 
the  trusts  of  the  settlement  were  at  an  end^  and  that  the 
setdement  and  bond  mi^t  be  cancelled. 


Mr.  Baithhf  for  the  Flainti£^  submitted  that 
the  consent  of  the  wife  might  be  taken.  He 
mentioned   a   case  of  Gtdlan  v.    7yimbey{a\    before 

(a)  GULLAN  v.  TRIMBEY. 

The  testator  gave  to  each  of  his  two  daughters,  Elizabeth 
the  wife  ofjohn  Paddon^  and  G.  A.  GuUan^  the  sum  of  1000/., 
5  per  cent*  consols,  to  be  laid  out  by  his  trustees  in  the  pur- 
chase of  a  wellHBecured  annuity,  for  their  lives  respectively, 
and  their  several  and  respective  receipts  alone,  from  time  to 
time,  were  to  be  sufficient  discharges,  independent  of  their 
present  or  any  future  husbands,  and  to  be  for  their  aud  each 
of  their  own  separate  use,  benefit,  and  disposal. 

The  testator's  estate  not  being  sufficient  to  pay  the  whole 
of  his  legacies,  326/.  was  apportioned  to  Elizabeth  Paddon^  in 
respect  of  the  10007.  consols  bequeathed  to  ber  as  above.  A 
petition  was  presented  by  her  and  her  husband,  praying  that 
this  sum  might  be  paid  to  him,  or  that,  if  the  Court  thought 
it  necessary  that  it  should  be  invested  in  an  annuity,  then 
that  the  proper  direction  might  be  given  for  that  purpose. 
On  this  petition^  the  consent  of  Mrs.  Paddon  being  taken,  the 
money  was  ordered  to  be  paid  to  her  husband. 

Reg.  Lib.  A.  1816.  fo.697. 
Sir 


Rolls. 
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Sir  William.  Grani^  subsequent  to  Richards  y^Chamr 
bers.  {a)  ^ 

T%e  LoBi>  Chief  Barok.. 

The  Court  cannot  interfere.  It  was  the  expr^  in- 
tuition  of  the  parties  that  the  fund  should  be  secured 
ibr  tke  wife's  benefit  for  her  life.  To  make  this  decree, 
would  be  anticipating  it  I  am  not  sure  that  I  should 
have  followed  the  example  of  the  Master  of  the  RoU^ 
in  the  case  cited. 

The  bill  must  be  dismissed. 

Mr.  Maidock^  for  Ae  Ddyndhnts.. 


(a)  10  Ve9, 584.     See  Slurgjii  r.  Corp,  15  Va.  190.    Pkkmrd  ▼« 
BcberUi  S  MmL9B4.f  and  Haumrd  r.jDawtiam,  k^nk 


Rolls. 
JiM.  19.1817. 
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hat  a  rever- 
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HOWARD  V.  DAMIANL 

5.  Flory  by  his  will  gave  the  residue  of  |ii8  persona)  estate 
to  trustees,  upon  trust,  to  pay  the  rents  and  profits,  but  no 
part  of  the  principal,  to  his  sister,  the  Plaintiff,  for  her  life ; 
and  after  her  death  he  gave  it  to  his  two  nephews.  One  of 
the  nephews,  by  a  will  made  after  the  testator's  death,  gave 
his  share  of  the  testator's  estate,  and  his  other  personal 
property,  to  the  Plaintiff  for  life,  and  on  her  death  to  such 
persons  as  she  should  by  writing,  attested  by  three  witnettes, 
appoint ;  by  a  codicil  he  gave  5000L  to  Elkaheth^  afterwards 
the  wife  of  F.  Damtani^  to  be  paid  to  her  after  the  death  of 
the  Plaintiff,  out  of  his  share  of  the  testator's  estate.  Since 
his  death  200{.  had  been  advanced  by  the  trustees  to  Elixa- 
beth  Damianif  in  part  of  her  reversionary  legacy  of  5QO0L ; 
and  the  Plaintiff  agreed  with  F.  Damiani  to  purchase  the 
remaining  4800{.  for  2700/. 

The  bill  was  filed  against  F.  Damiani,  and  Elizahdh  his 
wife  and  the  trustees,  for  the  purpose  of  obtaining  payment 
of  the  sum  of  480(tf.  to  the  Plabtiff.  The  cause  was  heard 
by  consent  before  Sir  W.  Grant. 

9  Mr. 
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Mr.  Shadwell  for  the  Plaintifi.  1^21. 

Mr. Merivale for  the  Defendaots.  v  wm^  m^ 

The  Matter  of  the  RMi  ( Sir  W,  Grant)  made  the  follow-  K««ch» 
ing  decree.  •*  Whereupon,  &c.,  and  the  Defendant  Eliza*  b»oa»iint. 
**  heth  Damianu  the  wife  of  the  Defendant  F*  DanUanif 
**  being  present  in  court  and  examinedy  and  consenting  and 
-''  desiring  that  the  agreement  in  the  pleadings  mendened 
«'  should  be  carried  into  executiony  iBiB  Honour  doth  order 
''  and  decree,  that  the  DefendanU  T.  A.  H.  and  H.  H.  be 
**  at  liberty,  on  payment  by  the  Plaintiff  of  the  sum  of 
*^  2700/.  to  the  Defendant  F.  Damiani,  to  pay  the  sum  of 
"  48001.  to  the  Plainti£" 

Reg.  Lib.  A.  1816.  fo.  309. 


BROMHEAD  u  HUNT.  Rolu. 

Feb.  15. 19. 

(Before  the  Lard  Chief  Baron  and  Masters  Alexander 
and  DfmdesweU.) 

TAMES  HUNT,  by  his  will,  gave  the  residue  of  his  Gift  of  per- 

^  estate  and  efiects  to  his  executors  upon  trust,  to  con-  {^"J^^Sfto 

▼ert  it  into  money,  and  invest  the  produce  in  the  fiinds,  be  settled  on 

and  to  stand  possessed  of  it,  in  trust  for  all  his  children  onhetestM* 

liying*  at  his  decease,  or  bom  in  due  time  afterwards,  tor'tda^gbters 

equally  to  be  divided  amongst  them ;  the  shares  of  sons  j^^  me*  imd  ' 

to  be  transferred  and  paid  at  21,  and  the  shares  of  the  ^  ^^ 
.       ,  .       '^  1*1  J.  1  •  deatbt  upon 

daughters  to  continue  vested  m  the  names  of  his  ex-  tni»t  for  their 

eeiiton.fortheirbenefit,i>pantl>etruststhe>eind«clared.  f!^^ 

The  will  then  contained  directions  as  to  the  maintenance  over  in  the 

of  the  children  during  their  minorities,  and  a  clause  of  of^e  dbuu^T 

stirrivorship  in  the  event  of  any  of  the  sons  dying  under  ten  dyiiw 

21,  or  the  daughters  before  niairii^;e.    It  was  then  pro*  ;_  ^^  ^^ 

vided  that  the  shares  of  the  daughters  were  to  continue  n«l*  or  with- 

«  «    1  .     OUtlCBTing 

in  the  names  of  the  executors,  upon  trust,  tQ  permit  ^ny  childien 

her  sarriyiiw. 
The  shares  of  the  children  of  each  daughter  are  vested,  sulject  to  be  deTested  by 
all  dyiDff  before  their  mother ;  and  there  being  one  alive  at  her  death,  the  represeoc- 
ative  oftwo  who  died  before  her,  held  entitled  to  their  shares. 

them. 
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them*  on  atteining  21,  to  receive  the  interest,  dnring 
their  lives,  or  till  they  should  marry,  and  to  traoafer  and 
pay  to  them  one  third  of  the  principal  of  their  respec- 
tive shares,  on  the  day  of  their  respective  nuurriages ;  and 
to  assign,  settle,  and  assure  the  remaining,  two  third 
parts,  in  the  names  of  themselves,  or  other  trustees^ 
upon  trust  to  pay  and  qpply  the  interest  and  dividends, 
for  the  separate  use  of  his  daughters  for  their  lives;  and 
after  the  decease  of  his  daughters,  **  upon  trust,  as  to 
**  the  principal  and  the  stocks,  funds,  and  securities,  in 
'*  which  the  same  shall  be  then  invested,  in  trust  for,  and 
.^  for  the  benefit  of  all  and  every  the  children  of  my 
**  said  daughters,  in  equal  parts,  shares,  and  proportions; 
**  and  in  case  either  of  my  said  daughters  shall  hiqppen 
**  to  die  without  having  been  married,  or  if  married, 
*'  shall  not  happen  to  leave  any  children  her  surviving^ 
*'  then  upon  trust,  to  assign,  transfer,  and  pay  the 
**  sidd  trust  funds,  and  securities,  unto  her  surviving 
*'  brothel^  and  sisters,  and  the  children  of  any  deceased 
'*  brother  or  sister,  in  equal  shares  and  propordons, 
**  such  children  taking  only  such  share  as  their  parent 
^*  would  have  been  entitled  to  if  living." 

The  testator  died  in  1799,  leaving  a  widow  and  five 
children  survivii^  him.  One  of  his  daughters,  jSfar- 
garetf  having  attained  21,  married  «7.  Empsonj  and  died, 
leaving  one  infimt  son,  TV.  J,  Empson  s  she  had  issue  two 
oiher  duldr^i  who  died  in  her  hfedme,  and  to  whom 
their  fitther  took  out  administration.  Two-thirds  of  her 
share  of  the  testator's  estate  had  been  transferred  mto 
the  name  of  the  Accountant-Creneral ;  and  a  petition 
was  now  presented  in  the  name  of  the  infimt^  WnJ.Bmp- 
mm^  claiming  the  whole  of  this  fund  as  the  only  sur- 
viving child  at  his  mother's  death.  The  fiither,«7.  Eaq^sont 
also  petitioned,  claiming  to  be  entitled  to  two-thirds  of 
it,  as  representative  of  his  deceased  children. 

Mr. 
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Mr.  Hcme^  Mr.  Solfi:^  and  Mr.  IHmng,  in  sapport  of       1821. 
the  petition  of  the  infant 

The  testator  contemplated  a  settlement  of  two-thirds 
of  his  daughters'  shares  to  be  made  so  as  to  exclude 
the  husbands.  At  the  death  of  the  daughters  the  fund 
was  to  be  divided  amongst  their  children,  which  can 
only  include  those  in  existence  at  that  time.  During 
the  life  of  the  daughters  the  interest  only  is  given;  the 
principal  is  the  subject  of  a  distinct  bequest  to  take  eflfect 
at  the  dliughters'  death,  which  suspends  the  vesting. 
Billwgsky  v.  Witts  {0)9  Brcgrave  v.  ]9%Mfer(&),  £a^ 
ford  ▼.  KebbeU  {c)y  Hoghton  v.  Whitgreaoe.  {d)  The  gift 
at  the  daughter's  death  is  of  the  securities  in  which  the 
fimd  shall  be  then  invested,  an  expression  oon^nipg  the 
gift  to  that  period.  From  the  Umitfttipn  over,  in  the 
event  of  all  the  children  dying  before  the  mother^  it  is 
apparent  that  survivorship  amongst  them  was  intended; 
if  all  died,  none  of  the  representatives  would  take;  but 
if  some  survived,  the  representatives  of  those  who  died 
would  be  entided;  and  the  right  of  the  represents 
adves  of  those  who  died  would  depend  on  the  circum- 
stance of  one  surviving  the  mother.  This  could  not  have 
beeo  the  intention. 

Mr.^or  and  Mr.  Ev^fson^  on  the  other  side. 

The  distincticHi  between  a  gift  of  the  principal  and  a 
gift  of  the  interest  is  not  applicable  here,  as  the  whole 
ftmd  is  given  at  once  to  the  trustees,  and  separated  from 
the  testator^s  gmieral  estate.  The  gift  to  the  children 
after  the  death  of  the  mother  would  vest  in  them  ac- 
cording to  Monkhouse  v.  JHolme{e),  and  many  other 
cases;  md  the  limitations  over  only  divesting  it  in  an 

(a)  5  Ati.aX9.  W  3  V^t9.}va».  654.  (c)  8  re$.S68, 

(d)  1  Jac.  ^  WaOc,  146.  (e)  I  Bro.  C.  C,  S9S. 

event 
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1821.  event  that  hai  not  happened,  cannot  be  ezlended  by  kn- 
plicadcm  to  create  a  suirivonhip  in  oCber  events  diat 
are  not  provided  for:  Bandatt  v.  Metcalfe  {a\  Shyr. 
Barnes,  {b)  They  also  referred  to  Erd  v.  fVaUace{c\ 
Weedon  v.  Fell{d\  Tca^  v.  Longford  {e\  Browne  v. 
Lord  Kewfon.  {/) 

The  Lord  Chief  Baron* 

In  this  case  there  are  two  petitions ;  one  by  the  sar- 
viving  child  of  Mrs.  Empson^  claiming  to  be  entitled  to 
the  whole  of  a  fund  that  was  settled  on  his  mother  fiur 
her  life;  the  other  by  the  fiither  as  administrator  of  tvo 
children  who  died  before  the  mother,  insisting  that  they 
took  vested  interests.  The  question  arises  on  the  will 
of  J.Hunt^  by  which  he  gives  all  the  residue  of  his  pro- 
perty to  trustees ;  there  is  no  di^sion  in  the  bequest  of 
interest  from  capita! ;  the  whole  is  given  to  the  trustees 
out  and  out ;  they  are  to  apply  the  interest  in  the  manner 
directed,  and,  in  certain  events,  to  transfer  the  capital 
The  object  of  the  first  direction  given  is,  that  it  may  be 
so  setded  as  to  secure  the  receipt  of  the  interest  for  die 
daughters  during  their  lives;  and  after  the  decease  of 
the  daughters  it  is  given  in  trust  for  all  and  every  their 
child  and  children.  If  it  rested  here,  there  could  be  no 
doubt  that  each  of  the  children  took  absolute  vested 
interests. 

There  is  then  a  gift  over  in  case  either  of  the.  daugh- 
ters should  happen  to  die  without  having  h&si  married, 
or  without  children  surviving  her ;  and  upon  this  part 
of  the  will  the  question  arises  whether  the  eflfect  of  the 
former  words,  which  seem  quite  clear  as  to  vesting  is 
destroyed  by  it.    There  is  no  limitation  over  in  the 

(a)  Cited  9  Vet,  314.         {h)  5  Mer.  355.         (r)  2  Fet.  sen.  1 18. 
{d)  S  Atk.  IM.  (If)  3  VcM.  119.  (/)  3  JUadLAlo. 

event 


HaNT. 
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event  of  some  of  the  children  dying  in  the  lifetime  of        1821. 
their  mother;  and  if  it  is  to  be  supplied,  it  can  only  be     ^'~'  "^  ^ 
by  some  inference.     The  daughter  having  left  a  child,  v. 

that  is  sufficient  to  satisfy  the  words;  the  gift  over  there- 
fore does  not  take  effect ;  then  is  there  any  thing  to  give 
it  to  those  only  who  survive?  Such  a  construction 
would,  no  doubt,  be  very  inconvenient ;  for  if  the 
children  of  the  daughters  married,  and  had  issue,  and 
then  died  in  the  lifetime  of  their  mother,  could  we  take 
away  all  benefit  from  the  issue,  by  an  inference  drawn 
from  words  that  do  not  look  towards  survivorship.  Tlie 
daughter  has  married  and  has  left  a  child ;  in  that  event 
there  is  no  limitation  over  expressed ;  but  there  is  an 
express  gift  to  the  children  absolutely;  how  then  can 
that  be  divested  ? 

If  there  had  been  no  authority,  I  should  have  thouglit, 
and  my  learned  friends  agree  in  opinion  with  me,  that 
this  must  clearly  be  the  construction;  but  there  are 
authorities  in  point  In  Strey  v.  Barries  {a)  the  testator 
gave  personal  pro[>erty  after  tlie  death  of  his  daughter 
to  be  divided  amongst  her  children,  and  the  issue  of  a 
deceased  child :  the  portions  of  the  sons  to  be  paid  at  21, 
and  those  of  the  daughters  at  21,  or  marriage,  with  a 
gift  over  in  the  event  of  there  being  no  issue,  or  of  their 
all  dying  before  their  portions  .  became  payable.  Sir 
Jfi  Grant  considered  it,  as  he  did  every  case,  in  a  most 
dear  and  sat'isfactory  mode,  and  held  the  shares  to  be 
vested  in  the  children,  and  transmissible  to  their  repre* 
sentatives.  That  is  certainly  a  stronger  case  than  this. 
There  is  another  case,  Sttargess  v.  Pearson  (i),  where 
there  was  a  gift  of  personal  property  to  be  divided 
amongst  three  children,  or  such  of  them  as  should  be 
living  at  the  death  of  their  mother.  They  all  died  before 
her,  and  the  Vice-Chancellor  was  of  opinion  that  the 

(a)  3  Mer.  585.  (&)  4  Mad.  411. 

Vol.  II.  Hh  will 
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1821.  will  gave  thetfi  vested  interests,  to  be  divested  only  in 
the  event  of  there  being  some  or  one  of  them  living  at 
the  mother's  deadi,  and  that  not  having  happened,  their 
shares  passed  to  their  representatives.  These  two  cases 
are  direct  authorities  for  the  principle  on  which  we  pro- 
ceed. We  are  of  opinion  that  the  shares  of  the  children 
who  have  died  were  vested,  and  th^t  their  father  is 
entitled  to  them. 


This  Court  doth  declare  that,  according  to  the  cnie 
construction  of  the  will  of  the  testator,  J.  H^  in  the 
pleadings  named,  the  children  of  Margaret  Empson  de- 
ceased, late  Margaret  HurUy  took  each  of  them  a  vested 
interest  in  the  share  of  the  said  testator's  residuary  estate, 
to  which  the  said  3f.  £,,  their  motlier,  became  entitled 
for  her  life,  under  her  said  fathom's  will. 

Reg.  Lib.  A.  1820.  fo.  998. 


F^'iVk  «HORT  t,."lEE. 

25,  86,  S7.       

Mar,  1. 3.     npHlS  was  a  bill  filed  against  several  occupiers  of 

hand-writing^  l*"^^   ^^  ^^^  parish  of  Woodbury  in  Devomkire^ 

of  A,  B,y  pui^> 

porting  to  contain  aceoimt  of  tithes  collected  by  him  eerenty  yean  ago,  cannoc  be 
received  in  evidence^  without  proof  that  A.  B,  was  collector  of  tithes  at  that  time. 

In  a  suit  for  tithes  by  the  lessee  of  an  ecclesiastical  corporation  aggr^fate,  to 
whom  therectoiy  beloni^,  ancient  documenu  in  thefar  possesaon,  purporting  to  be 
accounts  furnished  by  some  of  their  members  emnlojed  to  collect  the  tithes,  and 
appealing  to  be  approved  and  settled,  are  admissible  m  evidence. 

The  sututes  of  the  body  enjoining  the  appointment  of  collectors,  together  with 
the  iatemal  evidence  of  the  documents,  and  their  cokning  out  of  the  proper  custody* 
held  sufficient  proof  that  the  accounting  parties  were  really  collectors. 

Modus  of  4a.  for  everv  milch  cow  and  calf,  and  5d,  for  every  hdfer  and  calf,  in 
lieu  of  tithe  of  calves  and  milk,  bad. 

Modus  otsd.  for  every  hogshead  of  cyder,  and  id.  for  fruit,  in  lieu  of  tithe  of 
apples,  pears,  and  other  fruit,  bad. 

It  is  the  dut^  of  a  court  of  equity  to  decree  tithes  in  kind,  when  satisfied  that  the 
modus  set  up  is  either  bad  in  law,  or  that  it  has  not  immemorially  existed. 

An  issue  is  not  to  be  directed,  unlest  there  be  reasonable  doii^  as  to  the  fiict,  and 
when  it  depends  on  evidence,  the  effect  of  which  can  be  better  ascertained  by  a  jury. 

11  for 
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for- the  tith^  6£  hay,  clover,  and  other  artificial  grasses,  1921* 
calves,  miik,  colts,  agistment,  apples,  pears,  and  othef 
garden-stuff.  The  plaintiff  was  lessee  of  the  Custos  and 
College  of  Vicars  Choral  of  the  cathedral  chnrdi  of 
St.  Peter  in  Exeter,  who,  as  impropriate  rectors,  were 
entitled  to  both  the  great  and  small  tithes. 

The  Defendants,  by  their  answer,  set  up  the  follow- 
ing  modoses:   *•  for  every  acra  of  meadow  hay,  cut, 
**  mown,  or  taken  upon  or  from  off  the  aakl  lands 
«  and  fiirms,  yearly  at  Easier  the  sum  of  4<f. ;  and  for 
'<  every  acre  of  pasture  hay,  cut,  mown,  or  taken  upon 
^  or  from  off  the  said  fiirms  and  lands,  yearly  at  Easier 
^^  the  sum  of  S<f.  in  lieu  of  the  tithe  of  hay,  clover, 
^  and  o^er  artificial  grasses ;  and  also  for  every  milch 
**  cow  and  calf  kept  and  fed  within  the  said  paiish, 
^  yeariy  at  Easier  the  sum  of  ^d, ;  and  for  every  heifer 
**  and  calf  kept  and  fed  within  the  said  parish  yearly  at 
*'  Easier,  the  sum  of  Sd.  in  lieu  of  tithe  of  calves  and 
**  miik;   and  for  every   foal    and    colt  yielded  and 
^  brought  finrth  within  the  said  parish,  yearly  at  Easter 
**  the  sum  of  Id.  in  lieu  of  the  tithes  of  foals  or  colts ; 
^  and  also  for  evary  barren  vere  and  unprofitaUe  cow, 
^*  kept,  fed,  agisted,   or  depastured  within   the  said' 
^<  pariah,  yearly  at  Easier  the  sum  of  2d.  in  lieu  of  the 
<<  tithe  of  agistment  of  barren  and  unprofitable  cows; 
^*  and  also  for  every  hogshead  of  cyder  produced  and 
*<  made  within  the  said  parish,  yearly  at  Easier  the  sum 
<<  of  Sd. ;  and  for  fruit,  including  hoard  apples,  when 
<<  gathered  within  the  said  parish,  yearly  at  Easier  the 
<'  sum  of  1^.  in  lieu  of  tithes  of  apples,  pears,  and 
<'  other  firuit;  and   also  for  every  garden,  and  herbs 
<'  growing  therein   within  the  said  parish,   yearly   at 
*'  Easter,  the  sum  of  1^.  in  lieu  of  tithe  of  gardep 
«  stuff-" 

H  h  2  On  ' 
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1821.  On  the  part  of  the  Defendants,  the  depositions  of 

several  witnesses  in  support  of  the  moduses  were  read, 
and  also  the  ecclesiastical  survey,  in  which  the  tithes  of 
com  were  stated  to  belong  to  the  rectory;  those  of 
hay,  calves,  and  some  other  articles,  were  not  expressly 
mentioned;  there  was,  however,  this  entry,  **  in  aliis 
decimis  conientis  in  libro  PasdudU  8/.  8«."  Thqr  also 
tendered,  amongst  other  evidence,  a  book  purporting 
(o  have  been  the  account-book  of  a  former  tithe  ccJ- 
lector  in  the  years  1752,  175S,  and  1754.  A  witness 
stated  that  this  book  appeared  to  be  in  the  hand-writing 
of  one  Robert  Beale^  with  whose  hand-writing  he  was  well 
acquainted;  and  he  and  other  witnesses  had  been  informed 
that  R.  Beale  was  the  tithe  collector  of  T.  Heatk/uid^ 
who  was  proved  to  have  paid  rent  to  the  college^  and  was 
therefore  supposed  to  have  been  at  that  time  the  lessee 
of  the  rectory;  the  book  came  from  the  possession  of 
J.  Beale,  the  son  of  B4>hert  Beak, 

Mr.  Home  and  Mr.  Baieler  for  the  Plaintifl^  olgected 
t9  the  reception  of  this  book,  on  the  ground  that  there 
was  not  suflBcient  proof  of  its  being  in  the  hand-writiDg 
of  R.  Beale,  or  of  his  having  been  actually  the  col- 
lector. 

Mr.  WethereO,  Mr.  Heald,  Mr.  Merivale,  and  Mr. 
Wakefield,  for  the  Ddendants. 

From  the  distance  of  time,  it  would  be  next  to  im- 
possible to  prove  the  appointment  of  Beale  to  be  col- 
lector; but  if  information  and  belief,  proving  that  he 
was  reputed  to  hold  the  office  be  not  sufficient,  the  book 
itself  is  evidence  that  he  acted  as  such,  and  in  several 
cases  collected  by  Mr.  Phillips  (a),  proofed  exercising 
an  office  was  held  to  be  sufficient  evidence  of  possessing 

(a)  Treat,  on  Evidence,  186^  sd  edition. 

it. 
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it.  Internal  evidence  is  in  all  cases  to  be  had  recourse 
to,  for  the  purpose  of  asoertainmg  whether  a  book  pro*- 
duoed  is  or  is  not  a  receiver's  book  (a) ;  and  such  books 
have  been  admitted  in  evidence,  even  though  the  hand- 
writing could  tiot  be  proved,  (b)  An  entry  by  a  midwife 
of  the  birth  of  a  child,  referiing  to  his  tedger,  is  evideacfe 
of  the  child's  age.  (c) 


1881. 


2%e  Master  of  the  Rolls. 

It  would  have  been  more  satis&ctory  if  the  witness 
had  proved  that  he  had  seen  Beale  write^  but  I  thinic ' 
there  is  reasonable  .proof  that  the  book  is  in  his 
hand-writing.  Still  it  i^pears  to  roe  that  there  is  not 
enough  to  warrant  the  Court  in  receiving  it  as  evidence. 
The  fiNmdadon  for  the  admissibility  of  this  q>ecies  of 
evidence  is  to  be  had  by  ascertaining  clearly  the  cha- 
racter filled  by  the  writer.  Though  the  cases  have  gone 
a  great  way  in  &vour  of  rectors,  in  making  the  books 
and  papers  of  their  predecessors  evidence  for  them,  yet 
in  all  these  cases,  the  first  point  is  to  proye  the  char 
racter  of  die  individual  who  wrote  them ;  if  you  fail  in 
this,  they  cannot  be  eridence.  If  the  writings  of  per- 
sons not  invested  with  the  proper  characters  were  re- 
ceived,  nothing  could  be  more  dangerous  to  proper^* 
Suppose  that  Beak  was  not  the  person  authorized  to 
collect  the  tithes,  but  nevertheless  had  for  some  pur- 
pose made  these  entries;  then-  if  after  his  death  the 
book^  purporting  to  be  a  collector's  book,  was  to  be 
evidence  to  prove  that  he  ivas  collector,  and  his  being 
collector  was  to  prove  the  entries  to  be  correct,  the 
consequence  would  be,  that  the  rights  of  the  rector  on 
the  one  hand,    or  those  of  ihe  parishioners  on  the 


(a)  Dot  d.  WMer  v.  Tkynme^  10  Masi  206. 

(b)  Jonet  V.  Waller^  GwiU.  847. 

(c)  Bif/iOM  f.  MUfgwajf,  10  Easl^  109. 

Hh  3 
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18S1.  oUi«r,  would  be  exposed  to  tlie  greatest  dai«er»  and 
perhaps  from  the  writii^  of  n  persm  havii^  a  contrary 
interest.  In  Jones  v.  WMer^  I  suppose  they  must  have 
found  by  some  ^idence  that  the  book  was  written  by  a 
collector ;  when  you  fix  him  with  that  character,  his 
entries  become  evidencci  and  the  principle  is  the  same 
with  stewards'  books,  and  in  the  case  of  the  imdwife^s 
memorandum. 

The  character  of  a  tithe  collector  is  a  private 
one;  it  may  or  may  not  exist,  for  the  lessee  may 
collect  either  by  himself,  or  through  the  me^m  of  an 
agent  It  is  not  like  those  public  ofllces  which  hare 
been  alluded  to,  which  must  exist,  and  with  respect  to 
which  you  may  therefore  presume  that  a  person  who 
aets  in  them  has  been  appointed.  Here,  on  tfie  eoiH 
trary,  you  have  first  to  raise  die  character  mto  foiA'' 
ence^  and  then  to  prove  that  this  person  fiBed  it 
Supposing  that  Heathfidd  was  the  lessee,  which  is  not 
proved,  for  though  he  paid  rent  to  the  collie,  it  does 
not  appeal"  for  what,  yet  still  rum  constat  that  Aere  was 
liny  collector.  In  all  the  private  relations  of  Kft^  yoa 
do  not  presume  the  existence  of  the  particular  chamctcr, 
nor  does  a  person's  acting  in  that  character  prove  that 
he  possessed  it  Cases  have  been  cited  of  accfaig  in  a 
pttbKc  character  having  been  held  evidence  against  the 
party  of  his  holdmg  that  character,  and  sometimes 
against  third  persons,  but  there  is  no  instance  where 
that  has  been  extended  to  private  situations.  How 
extremely  mischievous  it  might  be  in  commerce.  It 
I  would  let  in  a  very  dangerous  latitude  if  the  Court 
,'  Were  once  to  dispense  with  that  which  is  an  ess^tial 
;  preliminary  before  any  writing,  not  verified  on  oath, 
•  can  be  made  evidence,  and  which  must  be  established 
!  by  proof  aliunde. 


On 


Lem* 
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On  tbe  jiart  of  the  PlBiniiff  some  ancient  parchment        18S1. 
i*oIIs  were  produced,    purporting    to  be  accounts  of     "^  ^'  ■"  * 
tbe  cdkction  of  the  tithes  of  Woodbury^  by  proctors 
appointed  by  the  college  for  36  difierent  years,  between 
the  years  1401  and  1495 ;  the  reception  of  these  docn- 
ments  was  objected  to. 

It  appeared  that  the  rectory  of  Woodbunf  was  granted 
to  the  custos  and  coUqa^  of  vicars  choral  by  Hewry 
M^rshaU^  Bishop  of  Exeter j  some  time  between  the  years 
1191  and  1203,  and  by  the  grant  it  was  directed  diat 
the  vicars  should  annually  choose  a  proctor  to  collect 
the  tithes.  The  grant  Was  confirmed  by  tbe  succeed- 
ing Bishop  of  Exeter^  JV,  Brewer,  in  the  year  1228, 
and  afterwards  by  lettors  patent  of  the  6th  Hewy  IV. 
A.  D.  1405,  by  which  the  college  wa^  incorporated :  and 
a  book  was  produced  from  the  muniment  room  of  the 
edkgei  purporting  to  be  a  copy  of  certain  statutes 
made  nboat  the  same  period  for  their  governmentt 
by  which,  amongst  other  things,  it  was  provided  that 
yearly,  on  the  feast  of  Si.  Gregory,  two  proctors  should 
be  chosen  to  receive  and  dispose  of  the  tithes  of  Wood^ 
bury.  Tbe  ccdl^ge  consisted  of  a  custos  and  24  vicars, 
all  of  whom  were  formerly  ecclesiastical  persons.  The 
rolls  in  question  were  found  in  their  muniment-room, 
and  purported  to  be  the  accounts  of  the  proctors*  They 
weie^  with  some  sli^t  variations,  iq  the  following  form : 
Woidfwry.  Compolm  dominorum  JLC*  et  T.C.  pro- 
curakn*  %Bm  a  festo  Pasch*  anno  8f  p  (j^fmU  int^m\ 
Then  followed  the  different  recapts  for  the  y^r|  intro- 
duced by  the  words,  Imprimis  respondent  de,  4r.;  the 
expences  were  next  stated,  and  they  concluded  thus: 
Et  sk  debent  de  daro  Ixvs.  lid.  ob-^ qua$  sokM  et  sic 
quiets  recesserOt.  With  reqpect  to  some  of  the  items, 
they  occasionally  referred  to  other  documents,  as  thus : 
ut  patet per  rentale ;  ut patet per papirum  inde  fact ,-  td 
M  h  4  plenius 
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182].  jilenius  patet  in  quadam  cedula  kuic  compoto  anncxa  ei 
cord  anditoribus  coputata.  It  was  stated  that  tbe  final 
words,  sic  qtdeti  recesserunij  or  sic  quietus  recessUj  im- 
porting a  discharge  to  the  proctors>  were,  nearly  in  all 
instances,  written  in  a  different  character  or  ink,  or 
both,  firom  the  body  of  the  account.  It  fq)peared  by  a 
comparison  of  the  names,  that  the  proctors  for  the  years 
to  which  these  accounts  applied,  were  themselves  Tican 
of  die  college. 

It  was  argued  for  the  Defendants,  that  the  principle 
on  which  the  accounts  of  stewards  and  bailifi  are  re- 
ceived could  not  be  extended  to  these  rolls,  the  ocd- 
lectors  not  being  mere  rigents,  but  being  themselves 
interested  as  members  of  the  college,  and  having,  there- 
fore, an  interest  in  augmenting  its  revenues.  Hie 
steward^s  books  are  received,  on  the  ground  that  his 
only  interest  b  to  diminish  the  amount.  And  the  Court 
cannot  enter  into  a  comparison  of  the  proctor^s  interests 
in  his  two  characters  of  vicar  and  receiver;  for  however 
small  the  interest  of  a  corporator  may  be,  it  is  suffident 
to  disqualify  him.  Burton  v.  Hinde  (a).  The  reoeptioti 
of  these  documents  would  be  open  to  all  the  objectioiis 
of  letting  in  evidence  made  by  the  parties  for  them- 
selves. They  appear  to  have  been  prepared  fay  tlie« 
proctors  of  the  year,  and  the  body  at  large  together, 
and  cannot  therefore  be  distingubhed  ftom  any  other 
corporation-books,  which  are  not  evidence  against 
strangers  in  questions  of  private  right.  Brawn  v.  Cor- 
poration of  London  (b)i  Coot  v.  Baker  {c\  Mayor  of 
London  v.  Mayor  of  Lym  (<f).  Marriage^.  Lawrence,  (e) 

Nor  does  the  practice  which  has  prevailed  with  re- 
spect to  rectors'  and  vicars'  books  meet  the  present  ( 


<a)  i  r.  R,  174.  (^)  11  Mod.  SS5.  (c)  5  Keb,  itf. 

(i/)  1  H.  B.  807.  (e)  o  Bam.  ^  Aid.  142. 

those 
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those  books  are  received  ^  because,*'  as  Lord  Hardwieie  1821. 
said,  ^  the  parson  knows  that  his  entry  cannot  benefit 
^  either  himsdf  or  his  representatiire^  who  has  nothing 
^*  to  do  with  the  living;  and  it  is  not  to  be  presumed 
*^  that  the  parson  would  make  fidse  entries  for  his  sue- 
^*  cessor,  who  stands  indifferent  to  him."  It  was  on 
the  same  principle  that  in  lUingworth  v.  Leigh  {a)  the 
books  of  the  lessee  were  admitted,  his  interest  being  only 
temporary;  and  as  he  could  not  have  benefited  himself 
by  any  fidnricated  entries ;  so  in  Perigal  v.  Niehoban.  {b) 
The  principle  fiuls  €j(  application  to  the  case  of  entries 
made  by  those  who  have  a  permanent  inteiest,  the  in- 
heritance  being  vested  in  them.  It  is  indeed  said  in 
tSr.  PiiUips*B  work(r)  that  the  books  of  impropriate 
rectors  have  been  received,  but  the  cases  referred  to  do 
not  bear  out  the  assertion.  JUingaoorth  v.  Leigh  was  the 
case  of  a  lessee.  In  Woodnoth  v.  Lord  Cobham  {d)  the 
accounts  produced  were  those  of  the  imprc^riator's 
steward,  and  were  therefore  evidence^  on  the  general 
prin<^le,  applicable  to  stewards'  books.  The  anony- 
mous case  in  Bunbunf{e\  and  that  in  Vin'er(/%  appear 
to  have  arisen  in  the  course  of  the  same  suit,  heard  first 
in  the  Exchequer,  and  afterwards  tried  in  an  issue  befi»)re 
King  Cr  J. ;  and  firom  the  report  in  Bunbur^  it  seems 
probable  that  there  also  the  books  were  not  those'bf 
the  impropriator  himsdf,  but  of  his  steward.  Here  the 
accounts  are  prepared  by  a  member  of  the  corporation, 
and  agreed  to  by  the  body  at  large,  in  whom  the  whole 
inheritance  is  vested.  It  appears  also  firom  the  references 
to  other  documents  that  these  accounts  were  only  cofHes. 
They  conclude  with  a  discharge  to  the  proctors  of  the 
year;  and  were  probably  settled  at  a  meeting  of  the 
body ;  they  are  not,  therefore,  to  be  compared  to  private 

(a)  4  GwUl.  1618.  (6)  Wigkiw.  65.  (c)  P.  200.,  3d  ed. 

(d)  2  GwiU.  653.    Bunt>.  1 80.  (e)  P.  46. 

(/)  Evideticc,  T.b.73. 

account- 
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1821.  acoount^books.  If  tbey  are  to  be  ooosiderod  as  icottpls 
to  the  proctors,  the  proper  custody  fi>r  them  to  hmve 
come  from  would  have  been  that  of  the  hands  of  the 
descendants  of  those  persons*  Another  objection  is,  that 
there  is  no  prooi^  except  from  the  roik  themsdYes,  that 
the  persons  named  ever  were  appointed  proctors. 

On  the  part  oi  the  Plaintiff  it  was  oontended,  that 
the  practice  of  receiving  the  books  of  vifsais  and  rectois 
in  evidence  in  favour  of  their  saccessors,  did  not  dqpead 
OB  their  having  no  interest  to  make  &Ise  entries»  but 
was  an  exeeption  to  the  general  rules  of  evidence.  It 
was  so  treated  by  Lord  Kengon  in  Outram  v.  More* 
'aood(a)\  it  is  an  anomaly  in  the  law,  and  not  coQnecled 
with  the  principle  on  which  collectors'  books  are  ad- 
mitted. Whatever  the  reason  of  the  exception  may  be, 
it  must  extend  to  these  rolls,  as  well  as  to  the  ordinary 
case  of  a  vifsar's  book»  Even  if  it  turned  on  the  amount 
of  interest,  the  result  would  be  the  same,  for  these  vicars 
have  no  interest  .beyond  their  own  lives.  In  BuUtm  ▼• 
MitMl(]b)  the  accounts  of  the  reeve  of  an  abbqr, 
allowed  by  the  bailifl^  were  received,  to  prove  the  pay* 
ment  of  tidies  in  kind;  and  in  M&rgan  v.  Tjfikr,  in  the 
EoEcfaequert  a  few  years  ago,  whid)  was  a  bill  for 
tithes  in  the  parish  ctHamekureh^  in  iEfStfjr,  some  roUa 
were  produced  oentaining  the  accounts  kept  by  the 
baiiiflb  of  N^m  CiMq^  Osfiardj  the  impropriate  rectors* 
between  the  years  1989  and  1430;  they  were  received 
in  evklence.  In,  a  late  ease  in  the  Exchequers  IMi  v. 
Me9$ing^  the  bill  was  filed  by  the  vksar,  and  he  pro* 
dooed  in  evid^ice  an  account  given  in  by  a  sequestrator 
to  the  Bishop  in  the  year  1600 ;  it  a^tsined^  like  dioee 
documents,  a  diaige  and  disdiarge,  but  the  Court  was 
of  opinion  that  it  was  evidence.    Lord  EUenboroftgh^  on 

(o)  5  r.  i2. 1  S3.  (*)  2  Price,  599.     ScC  p.  4 1  J. 

the 
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the  trial  of  an  action  which  tarned  upon  the  title  of  the  1821« 
Dem  and  Chi^rter  of  Wedmimier  to  a  part  of  ToihOl 
Fields^  received  in  evidence  some  ancient  accounts  ren* 
dered  to  them  of  their  rents ;  there  was  the  saaie  ob* 
jection  as  in  this  case^  arising  from  the  ctrcumstance  that 
the  persons  entrusted  with  the  coUectioo  appeared  to  be 
themselves  members  of  the  body,  but  it  did  not  prevail 
In  the  same  way  old  leases  and  rent  rolls  have  been  ad«- 
mitted,  though  in  &vour  of  a  party  claiming  under  the 
lesson  (a) 

Jim  Mastbr  qf  the  Roua 

This  question  is  one  that  has  very  properly  given 
rise  to  a  considerable  extent  of  argument,  considering 
its  importance^  and  the  degree  of  oovel^  attempted  to 
be  given  to  it  I  shall  state  my  view  of  it  now,  but  am 
desirous  that  the  counsel  should  not  consider  themselves 
precluded  from  suggesting  any  further  observations  on 
it  in  the  progress  of  the  cause. 

It  is  material  in  questions  of  evidence  to  bear  in  mind 
what  is  tiie  point  in  issue:  here  we  have  a  question 
rdating  to  spiritual  possessions ;  and,  therefore,  ar- 
guments deduced  firom  the  rules  of  evidence  as  to  other 
property  do  not  apply,  as  it  depends  upon  the  law  which 
governs  the  evidence  as  to  tithes,  the  subject  matter  of 
this  suit.  It  is  attempted,  on  the  part  of  the  Defendants, 
to  make  out  an  immemorial  usage  of  a  fixed  payment 
for  tithes,  against  the  common  law  right  of  the  rector; 
and  direct  and  positive  evidence  for  a  considerable  period, 
and  evidence  of  reputation,  which  in,  these  cases  is  pro- 
perly received,  for  a  longer  period  has  been  given, 
shewing  that  this  fixed  payment  has  existed  as  fiir  back 
as  we  can  go,  from  which  it  is  to  be  presumed,  that  it 

(a)  PMiiipt,  Ev.  20S.4  Sd  edtdon. 

has 
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of  the  day,  when  there  was  no  dispute,  and  wbea  the 
acoountii^  party  had  no  interest  to  chaif;e  lumseif  with 
what  he  had  not  received,  the  principle  on  which  entries 
by  stewards  are  held  to  be  evidence  applies. 

Another  objection  is,  that  the  proctors  wcpre  members 
ofthebody;  that  feet  is  not  disputed,  as  it  is  to  be  fiaily 
collected  from  these  documents,  that  in  most  instances, 
if  not  in  ail,  it  was  the  case*  But  what  dife-enoe  does 
that  make.  The  profits  were  to  be  distributed  equally ; 
the  collector,  therefine,  as  a  member  ofthebody,  had 
an  interest  to  the  extent  of  a  twenty-fourth  part  of  the 
actual  receipt ;  but  on  the  other  side,  his  interest  ex- 
tended to  tiie  entire  amount.  Could  he  then  be  sus- 
pected of  wrongfully  setting  down,  from  interested 
motives,  what  he  had  not  received,  in  order  that  be 
mij^t,  by  charging  himself  with  842.  recover  1/.  back 
again.  He  had  an  interest  directly  against  eveiy  entiy. 
In  cases  of  this  kind  the  question  must  be,  whether  cir-> 
Gumstancer  are  not  presented,  exdudti^  the  probabSky 
of  it!  being  a  fidse  representation  of  the  resgtstaat  the 
time.  If  the  entries  are  made  by  one  on  whom  there 
was  nothing  operating  to  make  him  fidsdy  charge 
hhatd^  the  difficulty  of  getting  evidence  after  a  great 
lapse  of  time  has  induced  the  courts  to  receive  them. 
That  apfdies  to  these  entries,  even  if  the  proetcHr  was  a 
member  of  the  body ;  but  if  ki  any  of  Ae  faMmees  be 
was  i\pt,  they  then  fall  within  the  common  case  cf 
stewards'  books. 


There  is  another  ground  for  receiving  these  n>Us. 
Suppose  them  to  be  the  aecoonts  of  the  corporation, 
and  not  of  the  individual  ooilector;  th«ii  f he  question 
arises,  whether,  with  reelect  to  entries  relatbg  to  tithes, 
an  ecclesiastical  corponuion  aggregate  is  distinguishable 
from  a  corporation  sole;  and  if  entries  jmade  by  the 

latter 
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latter  are  received  as  evidence  as  to  tithes,  is  there  any  1821. 
principle  on  which  it  can  make  a  distinction,  whether 
the  corporation  consists  of  one  or  of  many  ?  Both  are 
ecclesiastics,  both  owners  of  tithes,  and  both  havd 
temporary  interests  only.  How  can  they  be  distin* 
gaished. 

Thus  there  are  two  principles,  independent  of  the 
audioriti^  in  &voar  of  the  evidence ;  first,  that  they 
should  be  received  as  the  entries  of  the  proctors,  and 
thou^  they  were  members  of  the  body,  that  does  not 
aflect  the  ground  on  whicii  such  entries  are  admitted ; 
there  being  evidently  a  balance  of  interests,  and  the 
interest  in  making  the  entry  being  the  smallest.  The 
case  before  Lord  EUenboroagh^  loose  and  imperfect  as 
the  note  of  it  is,  b  directly  in  pomt  to  prove,  that  the 
circumstance  of  the  entries  faeing  made  by  one  of  the 
members  of  the  body  makes  no  difierence ;  though  upon 
a  question  of  disputed  title  and  not  of  tithes,  {a)  It  is 
never  inquired  whether  tlie  steward  had  any  interest  in 
the  amount,  either  by  receiving  a  poundage  or  in  any 
other  way.  As  the  proctor  acted  individnaUy  and  not 
in  his  corporate  character,  his  being  a  member  of  the 
body  is  of  no  consequence;  no  case  has  been  fbuml 
where  it  was  so  considered :  and  if  we  look  to  die  set  off 
of  the  opposite  interests,  the  preponderance  being  against 
making  false  charges,  reduces  him  to  the  situation  of. 
any  other  proctor  or  ocdlector.  , 

Now  consider  it  the  other  way,  as  the  account  made 
out  by  the  ooxporation.    It  b  Emitted  that  the  entries 

(a)  On  a  tubsequent  day,  Hii  Honour  mentioned  that  he  bad  made  - 
eaqoiriei  rttpccting  that  ciie»  and  found  tiiat  it  appeared  by  the 
ducumeaU  then  produced,  that  the  penons  rendering  the  accounts 
were  memberi  of  the  Abbey,  from  the  circumstance  of  their  being 
mentioned  sometimes  nfrater  and  sometimes  as  mmtackut. 

of 
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As  to  the  prin- 
ciple on  which 
entries  in  a 
rector's  books 
are  admitted 
as  evidence 
for  his  suc- 
cessors.   Qu, 


Entries  of 
tithes  received, 
in  the  books 
of  an  ecclen- 
astical  corpo- 
ration aw^ 
gate  enuSed 
to  a  rectory, 
are  evidence 
for  their  suc- 
cessors. 


of  a  rector  or  vicar  ore  evidence  for  or  against  his  suc- 
cessors. It  is  too  late  to  acgue  upon  that  rule,  or  upoo 
what  gave  rise  to  it,  whether  it  was  the  cursus  scacearii^ 
the  protection  extended  to  the  clergy,  or  the  peculiar 
nature  of  property  in  tithes.  It  is  now  the  settled  law 
of  the  land.  It  is  not  to  be  presumed,  that  a  person 
having  a  temporary  interest  only,  will  insert  a  falsehood 
in  his  bode,  from  which  he  can  derive  no  advantage. 
Lord  Kenyan  has  said,  that  the  rule  is  an  exception ;  and 
it  is  so^  for  no  other  proprietor  can  make  evidence  for 
those  who  claim  under  him,  or  for  those  who  churn  in 
the  same  right,  and  stand  in  the  same  predicament 
But  it  has  been  the  settled  law  as  to  tithes,  as  tax  back 
as  our  research  can  reach.  We  must,  therefore,  set 
out  from  this  as  a  datum ;  and  we  must  not  make 
comparisons  between  this  and  other  corporations.  No 
corporation  sole,  except  a  rector  or  vicar,  can  make 
evidence  for  his  successor.  It  is,  therefor^  of  no  con- 
sequence what  the  law  may  be  as  to  other  corporation 
books  that  do  not  relate  to  tithes.  The  question  is  re- 
duced to  this,  whether  when  tithes  are  the  subject 
matter  of  dispute,  there  is  any  difference  between  a  cor- 
poration of  one  and  of  many,  no  authority  having  been 
cited  where  such  a  distinction  has  been  taken,  or  even 
where  the  case  of  a  lay  impropriator  has  been  distin- 
guished. 


It  is  said,  that  a  vicar  in  general  may  be  trusted, 
because  he  has  no  inducement  to  fabricate ;  that  argu- 
ment ^plies  equally  to  those  vicars  who  have  only 
life  interests.  On  what  principle  can  it  be  said,  that  be 
shall  be  trusted  when  alone,  but,  not  when  he  is  one  of 

Whether  en-     many  ?    With  respect  to  the  case  of  a  lay  impropriator 
tries  in  the        •     r       •.  •         -.  .l  ^-       l  i.  .  T  . 

books  of  a  lay   >"  i^>  i^  ^^  ^^^  ^^  question  here;  he  certainly  may  be 

impropriator     suspected,  as  he  has  a  permanent  interest,  and  might  be 
received, are     making  evidence  for  his  heirs.  'But  in  this  case  and 

tliat 


CASES  IN  GHANC£RY.  479 

that  of  a  vicar  it  is  difierent :  for  though  m  both  erf*  these       1891. 
cues  the  coqxMratioa  oontinaes,  yet  it  is  oomposed  €j( 
Qnoonnected  individuals;  the  man  who  dies  transmits  no 
interest  to  his  representatives.      It  is  to  be  observed        ^^"^ 
that  all  the  cases  are  the  same  way:  in  all  of  them  the  eHdencefor 
evidence  was  received.     It  is  doubted,  whether  in  the  und^^im?^^ 
anonymous  case  in  Brnibwy  and  Viner^  the  books  were  Q^ 
those  of  the  impropriator  himself  or  of  his  collector; 
but  it  certainly  purports  to  have  been  his  own  book,  for 
it  is  put  upon  the  same  principle  as  a  vicar's  books. 
But  if  it  had  been  the  book  of  a  steward,  or  of  any 
third  person,   it  would  have  been  recaved  upon  the 
general   law;    and  Lord  Chief  Justice   King  would 
not  have  spoken  of  the  cursus  Meaccaritf  which  would 
then  have  had  nothing  to  do  with  it    It  seems,  there- 
for^ to  have  been  decided  in  the  Exchequer,  and  at 
Nisi  Prius,  that  the  books  <^  a  lay  impropriator  were 
to  be  received  in  the  same  way  as  those  of  a  vicar 
or  rector.    It  is  not  new  to  treat  the  lay  and  ecclesias- 
tical rector  in  the  same  way;  we  know  that,  notwith- 
standing the  many  ingenious  arguments  against  it,  the 
lay  rector  has  the  same  privfl^ges  as  the  ecdesiasUcal  with 
reelect  to  prescription  in  nm  dechnando. 

In  IXngworth  v.  Leigh  the  entries  were  made  by  the 
lessee  of  the  impropriate  rector;  they  were  not  received 
upon  the  princqiles  of  the  general  law  of  evidence^  for 
unquestionably  entries  made  by  a  lessee  could  not  be  re- 
ceived in  general;  he  could  not  make  evidence  for  his 
landlcnrd.  The  reason  uriiy  they  were  received  was,  that 
it  was  on  the  subject  of  tithes;  the  decision  could  not 
be  referred  to  any  other  principles:  on  any  other  sub- 
ject they  could  not  have  been  read.  That  was  the  case 
of  an  impropriator  in  fee,  who  was  put,  in  this  respect, 
on  the  same  footing  as  a  vicar.  In  other  cases  in 
Gvriltim^  the  subject  was  mudi  discussed,  and  the  doc- 

VoL,  IL  I  i  trine 
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1891.  trinis  genendly  luhoJtIecL  In  tibtMotnchurtAtase  it  wnM 
iDuch  argued ;  but  there  the  accounts  were  kept  by  a 
buliff  resident  on  the  farm,  and  therefore  would  «bave 
been  evidence,  even  if  it  bad  not  been  a  question  relating 
io  tithes. 

The  case  of  BuBen  v.  Miekett  beiM  upon  this,  as 
being  a  case  of  mutual  aocountii  exflmlned  <m  both 
sides.  In  another  case^  Maniy  v.  Curtis  {a)f  C.R 
TKoMloif,  speaking  of  a  collector's  reoeipt,  Says  $  ^  If 
^  this  sum  was  actually  received,  the  person  who  has 
*<  given  this  reoeipt  was  the  collector,  and  even  sqp- 
^  posing  him  to  be  dead,  they  might  have  produced  his 
'^  account  with  his  principal,  and  legitimately  shewn 
*'  that  he  had  charged  himself  with  the  reoeipt  of  this 
*^  sum;  and,  upon  that  ground,  it  would  have  been 
*^  evidence.'*  These  rolls  are  of  that  description ;  they 
are  accounts  with  the  principals. 

I  think  then  that,  supposing  these  rolls  to  be  the  ac- 
counts of  the  body  itself  ccMuposed  of  persons  having 
only  a  temporary  interest,  they  are  admissible  in  evi* 
dence  on  the  same  principle  as  a  vicar's  book$.  On  the 
other  ground,  which  is  quite  distinct,  and  which  would 
apply  even  if  this^  were  not  a  question  as  to  tithes, 
namely,  that  they  are  the  aooounts  of  a  colledor  chai^ 
ing  himself  I  also  think  they  ought  to  be  reedved. 


The  rolls  being  read,  a  minute  discussion  of  their 
contents  ensued,  the  Defendant's  counsel  endeavouring 
to  reconcile  them  with  the  modnses.  (i)    They  referred 

to 

» 

(a)  i  Price,  999. 

(&)  The  word  albedo,  which  occurred  in  most  of  the  RoIIfl»  oc- 

cSMoned  some  difficulty.    There  were  entries  of  sums  teeeived  under 

4  the 
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to  HeaUJSdd  w.  lhisse{a)  and  TVmin  v.  Bond{b),  casea       1821. 

relating  to  the  parish  of  Woodburt^  in  which  the  moduaes 

m  qaestkm  were  admitted;  and  they  pressed  for  an 

issue,  as  the  usual  mode  of  deciding  questions  of  modus 

and  other  questions  of  fiict,  citing  (y Connor  v.  Cook{c\ 

Morris  v.  Warden  and  Canons  of  St  PauP  %{/!),  Ex  parte 

Wilson  {e\  Ex  parte  GaUimore  {f\  Hampson  v.  Hamp^ 

^on  [g\  and  Drake  v.  Smith,  {h)     As  one  ground  for 

directing  an  issue,  it  was  \irged  that,  by  tendering  a  bill 

of  exceptions^  the  question  of  the  admissibility  of  the 

rolls  In  evidence  might  be  put  upon  the  record;  in 

answer  to  which  BvUen  x.  MicheU  (i )  was  cited,  where 

the  majority  of  the  Court  of  Exchequer  held  that  a  bill 

of  exceptions  was  not  regular  in  an  issue  out  of  a  court 

of  equity. 

On  the  question  of  evidence,  it)  addition  to  the  argu- 
ments previously  offered,  it  was  contended  that,  by  com- 
paring the  opposite  interests  of  the  individual  vicar  who 
was  collector,  it  appeared  that  the  balance  was  Iti  favour 
of  au^enting  the  revenue.  His  interest  as  proctor  was 
only  for  one  year ;  whereas  he  enjoyed  for  life  a  24th 
share  of  the  revenue,  when  the  number  of  vicars  was 
full,  and  more  when  there  were  vacancies,  which  was 
often  the  case,  or  when  any.  were  non-resident,  they 
being  then  excluded.  By  Tanner*s  Noiitia  it  appeared 
that  in  the  26th  of  Hen.  8v  there  were  only  20  members; 


the  bead  of  wacttio  tdbedimt;  aad  of  mint  paid  to  womaa  pro  cot* 
tectkme  et  deUberaOonc  aibedhui  per  atmum.  From  the  context,  and 
from  its  appearing  to  be  freqaently  labttituted  iarlaeiieimumt  it  wai 
fupposed  to  be  tynonlmoaa  with  that  word 

(a)  0  Wood,  945.  (A)  1  Wood.  sas.  (c)  6  Vet.  66S. 

{i)  B  Voi.  IGS.  (e)  1  Aik,  152.  (/)  1  Mad.  67. 

(g)  SF.i  B.  41.  (k)  1  Damdl,  104.    5  Price,  369. 

(i)  8  Pnct^  416. 

1 i  2  and 
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1821.  and  in  the  rolls  for  the  yeai'  1480,  it  was  stated  thst  only 
18  shared.  The  mterest,  therefore,  which  they  had  as 
corporators,  must  have  be»i  greater  than  the  opposite 
interest  in  the  character  erf*  proctors. 

7%e  Master  cf  the  Rolls. 

The  Flainti£P  having  proved  his  title  as  rector,  the 
onus  of  proving  that  it  is  not  to  be  followed  by  the  usual 
legal  consequences  lies  on  the  Defendants.    For  this 
purpose  it  is  not  enough  to  establish  a  customary  pay- 
ment subsisting  for  a  long  period  of  time;  that  is  not 
disputed.    The  point  on  which   they  are  at  issue  is, 
whether  the  reAor  is  bound  for  ever  by  this  money  com- 
position; which  depends  not  upon  its  actual  payment, 
but  upon  its  antiquity.    There  is  no  deed  prior  to  the 
13th  of  Eliz.j  nor  any  evidence  of  such  a  deed;  it  k 
therefore,  necessary  for  the  Defendants  to  prove  the 
usage  to  be  immemorial  to  raise  the  presumption  of  an 
agreement  between  the  proper  parties,  the  patron,  the 
parson,  and  the  ordinary.    If  they  fiiil  in  proving  this, 
the  rector  is  not  bound.    I  just  notice  here  a  veiy  extra- 
ordinary case  that  one  is  surprised  to  find  in  the  boob; 
it  is  that  of  Sansom  v.  ShaWj  stated  in  2  0imU.  806.  bm 
a  MS.  note  of  Mr.  Justice  BuUer^  where  a  learned 
Serjeant  is  represented  to  have  gravely  contended  that, 
with  respect  to  modus,  the  time  of  legal  memoiy  did 
not  mean  the  time  of  Etch.  1. ;  and  he  seems  to  have 
received  some  encouragement  from  the  Court   There 
must  be  something  incorrect  in  the  report;  it  oertiunly 
is  not  law. 

Now  in  this  case  the  Defendants  allege  several  cos- 
tomaiy  payments.  The  first  is,  for  every  acre  of 
meadow  hay,  yearly  at  Easter^  4rf.,  and  for  every  ««« 
(rf*  pasture  hay,  yearly  at  Easter,  Si,  in  lieu  of  the  tithe 
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of  hay,  clover,  and  other  art^cial  grasses.  I  do  not  1821. 
recollect  any  instances  of  this  sort  of  double  modus 
for  hay,  dividing  it  into  kinds,  and  paying  ^d.  for 
one,  and  Sd*  for  the  other;  and  the  witnesses  are 
not  quite  consistent  upon  it;  the  term  pasture  hay,'  I 
observe,  is  dropped  in  their  evidence ;  they  say  that  ^. 
was  paid  for  meadow  hay,  and  SeL  for  other  hay,  and 
one  witness  states,  that  he  do^  not  know  which  sum 
has  been  paid  for  each  sort  respectively.  This,  how- 
ever, would  not  perhaps  be  a  decisive  objection,  though 
it  is  of  importance  to  the  rector  that  he  should  not  b^ 
left  in  any  doubt  as  to  what  each  payment  applies  to; 
he  is  entitled  to  know  clearly  when  he  is  to  have  4dL 
and  when  Sd. ;  if  that  is  left  in  unceMainty,  he  demands . 
it  at  his  peril.  But  this  might  perhaps  be  sufficiently 
cleared  up^  if  it  were  sent  to  an  issue. 

But  the  next  modus  is  open  to  more  objection;  for 
every  milch  cow  and  calf  4i.,  and  for  eveiy  heifer 
and  calf  Sd^  in  lieu  of  the  tithes  of  calves  and  milk. 
This  I  suppose  is  meant  to  cover  the  tithes  of  all  the 
calves  and  milk  on  the  iarm.    But  the  union  of  two  The  union  of 
artides  that  are  distinctly  titheable  in  one  customary  ^'^rtithe- 
payment  is   always  objectionable;   there  cannot  be  a  able  in  one 
payment  of  one  thing  in  lieu  of  another  that  is  distinct  tionable. 
Now  the  tithes  of  milk  and  calves  are  quite  difiierent ; 
the  latter  are  subject  to  the  rules  that  govern  the  tithing 
of  animals ;  the  right  attaches  when  they  are  bom ;  but 
milk  is  titheable  each  day,  according  to  a  certain  rule ;  it 
must  be  taken  on  the  spot  where  the  animal  is  milked,  and 
is  equally  due  whether  there  is  or  b  not  a  calf     How 
then  can  one  payment  cover  both  ?  The  consequence 
would  be,  that  cows  might  be  introduced  without  calves; 
the  rector  would  then  be  entitled  to  nothing  and  yet 
would  be  precluded  from  the  tithe  of  the  milk.     If  it 

lis  be 
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1821*  be  said  that  in  such  a  case  the  modus  does  not  applj^, 
then  they  have  claimed  too  general  an  exemption;  it 
ought  to  have  been  more  correctly  stated. 


The  modus  for  the  fitment  pfcows»  I  do  not 
any  objection  to  in  point  of  law|  but  it  is  dngular  that 
when  the  right  to  agistment  tithe  must  have  extended 
to  various  animals,  there  should  be  a  modus  in  the 
solitary  instance,  of  cows»  but  not  in  any  other. 

The  next  modus  is  void  on  the  &ce  <^  it,  at  least  as 
it  is  applied.  For  every  hogshead  of  cyder  3d.;  if  we 
are  to  understand  that  to  be  for  cyder  only,  it  is  not 
the  question  in  the  cause;  the  Plaintiff  does  not  claim 
tithe  of  cyder,  nor  am  I  avrare  that  any  such  tithe  is 
known  to  the  law.  It  is  a  manu&ctured  article,  and 
the  rector  can  claim  the  raw  material  only,  except 
where  custom  makes  a  difference*  In  Edgerton  v. 
FcUH  («),  a  modus  of  ^d.  for  every  hogshead  of  dder 
in  lieu  of  the  tithe  of  orchard  fruit,  wa.s  held  to  be 
void«  If^  therefore,  this  modus  is  to  be  understood  in 
the  manner  in  which  tiie  witnesses  state  it,  namely,  as 
in  lieu  of  apples  and  fruit,  then*  according  to  that  case^ 
and  on  every  principle  it  is  bad  in  point  of  law;  fi>r  the 
consequence  would  be,  that  if  they  made  no  dder, 
the  rector  would  have  no  tithe  of  apples.  And  a 
modus  leaving  it-  in  the  option  of  the  ftnaer,  by  not 
manufacturing  the  raw  material,  to  exdude  the  rector 
from  his  common  law  right,  making  it  perfectly  uncer- 
tain, is  necessarily  bad. 


tn 


The  next  is,  for  fruit,  including  board  apples,  \d^ 
lieu  of  tithes  of  ^ples,   pears,  and  other  fruit     I 

{a)  2GwUl.655, 

own 
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own  I  was  surprised  to  see  in  the  answer  this  eactra<-  IMl. 
cMrdinary  combinadony  a  payment  being  first  statedf 
that,  if  good  for  any  thbg^  covers  apples;  and  tban 
another  modus  for  hoard  apples ;  so  that  there  are  two 
moduses  for  the  same  article.  Then  comes  a  modus 
for  garden-stuf^  and  if  that  means  the  produce  of 
gardens  generally,  it  includes  apples  again;  the  first 
modus  is  not  confined  to  apples  made  into  dder,  and 
thus  there  are  three  payments  for  one  article. 

V 

The  evidence  in  support  of  these  moduses  is  partly 
parol  and  partly  written.  The  witnesses  do  not  esuictly 
agree  with  each  other,  but  all  appeal  to  reputation  in 
siif^rt  of  their  own  statements.  This  shews,  that 
though  evidence  of  that  description  is  properly  ad- 
mitted, yet  we  ought  to  be  esdxemely  carefol  with 
respect  to  it  when  we  find  witnesses  differing,  and  yet 
each  subjoining  to  his  statement  a  reputation  coinciding 
with  his  own  opinion.  The  first  written  evidence  con- 
sists of  two  books  of  former  lessees,  which  shew  the 
actual  cc^ection  of  the  tithes,  and  are  therefore  pro- 
periy  admitted.  The  first  b  fiom  Easter  1771,  to 
Easter  1772,  anid  there  are  these  entries:  meadow 
grass  4d^  land  grass  S^L,  cow  and  calf  4(f.,  heifer  and 
calf  Sd^  vere  cow  2d,  garden  and  firuit  Id^  Easter 
dues  6d,  which  one  of  the  witnesses  supposes  to  cover 
the  gardens  also ;  cider  Sd  per  hogshead ;  hoard  bm,  Id, 
stating  a  distinct  modus  for  hoard  firuit.  In  the  otlier 
book  there  is  entered :  for  every  acre  of  pasture  and  arable 
pasture  hay  4d ;  for  fiiiit,  including  hoard  apples,  i\)di 
when  gathered,  and  when  sold  out  of  the  parish  ^th ;  so 
that  if  thJB  book  be  correct,  it  destroys  the  modus  for 
apples,  as  thqr  paid  tithe  in  kind  in  both  cases. 

In  additi(Hi  to  this  endence,  two  cases  in  the  Ex- 
chequer have  been  alluded  to ;  these  decisions  are  cer*- 

I  i  4  tainly 
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•1891.  tainly  not  evidence,  the  reoord$  not  h&ng  produced,  and 
even  if  they  were  produced,  it  would  be  a  question 
whether  they  could  be  received,  the  rector  not  having 
been  a  party,  but  his  lessee  only.  But  if  admitted, 
what  would  they  prove  ?  These  moduses  were  not  in 
dispute;  the  question  was  as  to  the  mode  of  tithing 
oats  and  barley,  and  there  moduses  were  adrnfittifd. 
The  cases  cannot  therefore  be  stated  as  more  than 
the  recognition  of  the  lessee^  that  he  thought  that  there 
were  such  moduses;  but  we  are  to  consider  not  what 
was  the  notion  of  any  modem  lessee^  but  what  was  the 
usage  long  before. 

•  The  ecclesiastical  survey  does  not  furnish  much 
assistance;  it  proves  too  much,  if  it  is  to  be  presumed 
that  there  was  no  dthe  of  any  of  the  articles  not  men- 
tioned ;^for  there  is  no  express  mention  of  tithes  of  hay, 
milk,  or  calves,  yet  both  sides  admit  that  they  are  titheable, 
disputing  the  manner  only,  with  respect  to  which  diis 
gives  very  little  light.  There  must  have  been  other 
articles  titheable;  and  we  do  not  know  what  is  indnded 
in  idiis  decimis.  The  total  value  is  stated  at  62/.  14s.  6d. ; 
according  to  the  rolls,  the  average  is  about  712* ;  the 
variation  is  not  such  as  to  prove  that  one  of  them  most 
be  incorrect,  the  survey  never  being  considered  an  exact 
criterion  of  value.  As  to  the  mode  of  payment,  it  is 
totally  silent.  It  was  not  requisite  in  the  survey  to  state 
any  thmg  more  than  the  value ;  it  is  therefore  genenlized, 
mentioning  only  some  of  the  larger  articles,  asgor&cs, 
and  Uma ;  the  articles  now  in  dispute  were  thoi^of  com* 
paratively  small  value,  the  hay  being,  on  an  average,  cjidy 
50  shillings  per  annum,  and,  therefore^  they  were  the 
less  objects  of  particular  notice  in  the  survey. 

This  being  the  evidence  on  the  part  of  the  Defendants, 
have  they  made  out  thdr  moduses?  some  of  them,  as  I 

have 
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iiflve  observed,  are  bad  in  pointof  law ;  as  to  some,  there  18S1. 
is  contradictory  evidence;  with  respect  to  the  rest,  there 
is  evidence  of  the  actual  pernancy  of  the  tithes,  ac- 
cording to  them,  for  a  considerable  period,  carried  further 
back  by  the  evidence  of  reputation.  I  agree  that  we 
ought  to  be  very  carefid  in  disturbing  an  andait 
osi^;  fin*,  as  was  observed  by  Lord  Hardooickef{a) 
parties  act^  and  purchases  are  made  upon  the  &ith  of  the 
moduses ;  and  all  the  property  in  the  parish  is  governed 
by  the  subsisting  rule  that  has  been  suffered  to  prevaU, 
and  by  the  ocmtinnanee  of  which,  no  dne  is  injured. 
The  Court,  will  not,  therefi>re,  be  willing,  when  th^ne  is 
contradictory  evidence,  itself  to  decide  against  a  long 
established  usage,  if  it  can  be  more  satisfactorily  laid 
befinre  another  tribunal.  This  must  not,  however,  be 
carried  too  &r ;  it  is  not  to  be  assimilated  to  other  cases 
of  usage;  there  is  no  adverse  possession,  but  a  constant 
acknowledgment  of  title  by  payment  of  the  composition ; 
and  though  the  composition  has  not  been  changed,  that 
does  not  take  away  the  power  to  change  it.  Usages 
however,  Imd  long  eigoyment,  though  not  to  be  presnd 
as  positive  evidence  of  title,  is  entitled  to  considerable 
weight  It  is  carried  back  by  evidence  of  payment,  and 
by  reputation,  for  a  considerable  period,  and  that,  if  not 
amtradicted,  is  a  fiiir  ground  fi>r  pr^nuning  that  it  has 
existed  fiom  the  time  necessary  to  give  it  validity,  that 
is^  from  the  time  of  legal  memory. 

But  beyond  the  time  to  which  the  evidence  extends,  the 
Defendant's  case  rests  upon  presumption  only;  the  rector 
then  produces  the  accounts  of  the  proctors,  in  the 
fifteenth  century,  to  shew  what  the  state  of  things  was 
then.  What  could  be  better  than  these  important  docu- 
ments, to  supply  the  want  of  evidence  at  that  period? 

(a)  a  Tm.  sen.  510. 

The 
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\oiil 


The  Qefendnnti,  hoMwrnr,  ob|eGted  to  their  reccplinn, 
and  thinking  the'suigoet  iof  vBopaetabctf  I  was  denoiis 
diAt  it  should  be  catrauned,  and  thatif  possible  any  new 
light  mi^t  be  thrown  upon  it.  But  I  still  think  tfa^ 
ought  to  be  admitted.  When  an  enquiiy  is  carried  hack 
to  such  a  remote  period^  the  dearA  of  evidence  natmally 
leads  the  Courts  from  its  desire  of  ascertaining  the  tmdb^ 
rather  to  let  in^  Ijian  to  exdude  what  is  oflbred,  takkig 
care  always  not  to  exceed  the  bomids  of  legal  mles. 
These  documents  possess  those  qualifications  wfaich 
always  make  the  declarations  of  deceased  perscms  en- 
dence^  namelys  diat  they  were  persons  having  a  compe- 
tiBXit  knowledge,  or  whose  du^  it  was  to  know,  hsm^ 
no  motive  to  make  a  fidse  rqiresentation,  end  dieir 
written  declarations  being  direcdy  at  variance  with  their 
[y  interest.  Such  dedanitions  are  universally  evidenoe; 
as  in  Ae  cases  of  die  entriies  made  by  the  attorney  or 
the  midwife ;  the  principle  has  even  been  applied  to  a 
letter  written  by  a  third  person,  and  recognised  and 
pieserved  by  the  indivklual  to  whom  it  was  addresaed, 
who  had  a  contrary  interest.(a}  This  principle  was  modi 
discussed  by  Lord  ElUnbarough^  in  Highamy.  Bidg^ 
mty{b)\  after  reviewing  the  case  in  Strange  {c),  where  the 
entry,  by  an  attorney,  in  his  book  of  a  sum  charged  and 
paid  for  prepurmg  a  surrender  was  admitted,  he  states 
that,  in  the  case  before  him,  <*  the  entry  made  by  the 
*<  party  was  to  his  own  immediate  prgudice,  when  lie 
*'  had  not  only  no  interest  to  make  it,  if  it  were  not 
^  true,  but  he  had  an  interest  the  other  way,  not  to  dis- 
^  diarge  a  claim  which  it  appeared  irom  other  evideace 
^  that  he  bad,"  and  he  was,  therdbre,  of  opinion  that  it 
ought  to  be  received.  The  rest  of  the  Court  conconE^d 
in  that  opmion,  and  though  llr.  Jusdce  Btyley  subjoined 


(a)  Roe  V.  Rawlingt,  7  Eiut,  279. 
(c)  Warren  v.  GreviOe,  2  Stra.  1 129. 


(Jb)  10  Ead,  109. 


ab 
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ab  an  addidonal  dMvam^anot  iieoefl$|ay  to  make  the 
entry  evideneei  tiiat  the  party  writing  it  ndf^  liav«  I 
been  eimTninnd  to  the  &ct  in  his  life  timc^  yet  none  iX  I 
the  three  other  judges  add  that  qualifiration ;  and  Mr«  1 
Jostioa  Bi^fley  himsd^  in  a  subfleqaent  ca8e^(«)  atatea 
the  rule  to  be^  that  ^  if  a  party  who  baa  knowledge 
^  of  the  fact,  midce  an  entry  of  it»  whereby  he  chargea  An  entiyby 
^  himiel^  or  disdiarges  anotfaeri  upon  whom  he  would  *  ^^^^^^'^ 
^  odierwiae  hare  a  cbumt"  it  is  admissible  in  evidenoe*  evidaoce» 
This  is  a  corrected  statement  by  himseli^  in  which,  after  ^i^n^in 
fiuther  considenition^  he  lays  down  the  rule  in  the  same  fau  Uie-time 
manner  with  the  other  three  judges,  and  in  terms  a|^y«  ai^^toS« 
mg  e^padly  to  the  present  case*  ^^ 


Thb  being  the  general  principle,  is  there  any  soond 
disdnction  to  be  taken  fit)m  the  circumstance  of  the 
peieons  making  the  ^itiies  being  members  of  the 
college?    It  is  said  that  thi^  had  a  permanent  interest 
in  making  the  entry,  and  a  temporally  interest  only  on 
the  other  side.    But  observe,  by  the  entry  the  party 
darges  himself  mtb  80/*;  bis  interest  would  certainly 
lead  him  the  other  way  in  that  particular  ^ansaction  { l  f 
andt  therefiMV^  credit  is  given  to  him*    Nor  can  he  baveJL  ^^""^ 
any  motive  of  interest  acting  on  his  mind  to  induce  himL  '^ 
to  fidsify  it;  for  though  he  has  a  permanent  interest  m]  / 
the  tithes,  yet  he  could  never  derive  any  benefit  from  ' 
the  eotry.    It  could  not  be  evidence  for  him;  if  any 
question  arose  during  his  life^  it  would  be  an  objection 
that  it  was  made  by  himself;  and  it  cannot  be  supposed 
that  he  was  anticipating  contests  after  his  death*    There* 
fore,  there  is  in  fact  no  set  off  of  interests;  the  interest 
is  all  oneway;  then  how  does  it  differ  from  the  ordinary 
cases  ?  In  the  case  before  Lord  EUenborough  respectiiig 
ToiUU  Fiddsj  the  same  objection  was  made,  but  he  had 
no  difficulty  in  overruling  it. 


(a)  Doe  c.  Robion^  IS  EaU^  35. 


If 
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1821.  ^         If  we  compare  these  with  stewards'  accounts  m  general, 
they  are  evidence  of  much  more  importance:  con^der 
the  duty  that  the  proctors  had  to  perform;   knowing 
that  th^  were  to  be  accountable,  and  their  aooounts 
subject  to  revision,  and  being  passed  with  exact  forms, 
dmilar  to  those  by  which  the  Crown  accounts  are  passed 
in  the  Exchequer  before  the  proper  officers,  with  a 
quietus  given  at  the  end  of  them.     It  is  said  they  are 
only  copies  made  up  from  other  papers ;  that  is  the  same 
with  the  accounts  in  the  Exchequer;  th^  are  the  joint 
documents  of  both  parties;  and  they  are  not  the  less  the 
accounts  of  the  accountant  because  they  are  checked  by 
the  other  party.    They  are  the  more  solemnly  prqwred 
and  assented  to,  and  are  therefore  the  more  to  be  de- 
p^ded  upcm.    One  circumstance  I  wished  to  know, 
whether  they  were  to  be  considered  as  perfect  without 
being  signed  and  sealed  ?    I  have  enquired,  and  I  find 
that  the  records  in  the  Exchequer  have  nothing  of  the 
kind,  but  end,  like  these^  with  die;  quietus  recessit. 

On  this  ground  alone  I  think  these  documents  are 
admissible;  and,  with  respect  to  the  other  ground,  I 
am  strongly  inclined  to  think  that  n6  distinction  exists 
between  a  corporation  sole  and  aggr^ate^  and  that 
though  corporation  books  are  not  evidence  on  other 
subjects,  yet  they  may  be  on  this.  The  case  of  an  im- 
propriator m  fee,  it  may  be  said^  is  distinguishable^  ss 
he  has  a  permanent  interest ;  but  if  there  was  at  the 
time  an  absence  of  all  prospect  of  litigation,  and  it  does 
not  appear  that  any  advantage  could  be  gained  by  the 
entries,  I  cannot  see  why  the  rector's  books,  which  are 
recaved  when  the  rectory  belongs  to  an  individual, 
should  not  when  it  belongs  to  several,  having  only  the 
same  extent  of  interest.  All  the  cases,  Ittingsoortk  t. 
Leigh,  and  those  in  Bunhary  and  Viner,  are  the  same 
way,  and  seem  to  me^  if  it  were  necessary  to  have  re- 
course 
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course  to  them,  strongly  to  establish  the  admissibilt^  of       1821; 
the  evidence  on  the  second  ground;  but  on  the  first 
ground,  I  think  it  dear  that  it  would  be  impossible  to 
reject  it.  ^^ 

Then  if  these  documents  be  properly  received,  their 
effect  is  next  to  be  considered :  much  learning  and  in*- 
genuity  has  been  exercised  upon  them ;  and  I  cannot 
think  that  this  part  of  the  subject  is  not  one  ^ich  the 
Court  is  bound  to  investigate,  and  to  which  it  must 
apply  its  own  judgment  It  cannot  be  its  duty  to  transfer 
the  consideration  of  these  numerous  records,  in  an  un- 
known and  antiquated  language,  to  a  tribunal  which, 
liowevor  exoeUent  it  is  in  determining  the  effect  of  parol, 
must,  with  respect  to  the  import  of  written  documents, 
take  its  views  from  the  Judge.  As  to  durecting  an  issue 
to  determine  the  question  of  evidence,  it  would  be  per- 
fectly novel  for  a  judge  in  equity  to  send  a  cause  to  a 
jury  to  decide  a  point  of  law.  It  is  for  the  Judge  to  de- 
cide points  of  evidence  as  they  arise ;  it  would,  therefore, 
be  sending  it  to  be  decided  by  the  Judge  who  might 
happen  to  preside,  sulject  to  revision  by  the  Judge  who 
sent  it,  and  subject  to  be  then  sent  back  for  another 
triaL 

After  examining  these  rolls  over  and  over  again,  I 
cannot  find  the  least  ground  for  doubt  Upon  the 
hypothesis  that  all  the  tithes  were  due  in  kind,  and  that 
the  mode  of  collecting  them  in  each  year  was  by  the 
sale  of  each  article  upon  a  separate  contract,  in  each 
case  made  between  the  proctor  and  the  occupier,  every 
roll  exhibits  the  account  which  in  sudi  a  case  would  be 
expected ;  every  wcnrd  is  used  in  its  proper  sense;  every 
circumstance  is  accounted  for,  and  corresponds  with  the 
hypothesis.  But  upon  the  contrary  hypothesis,  that  the 
moduses  contended  for  were  at  the  time  the  standard  for 

the 
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18SL  the  pByment  of  the  tithes  atteniptod  te>  be  eoverid  fay 
tbem^  and  bad  been  so  for  300  years  before  that  time,  it 
becomes  neoessaiy  to  search  out  for  some  remote  and 
miusual  interpretation  of  every  word  and  circomatance. 

Hay  is  insisted  to  be  covered  by  two  diflferent  moduses 
of  4(2.  and  StL  according  to  the  nature  of  the  bmd,  and 
eompoted  at  that  rate  by  the  acre.  In  no  one  roll  ia 
there  any  reference  to  any  such  diviaion^  distinction^  or 
computation;  from  whatever  person  or  phoe  it  b  re^ 
oeived  it  is  always  under  one  uniform  denomination,  and 
a  variable  price  fixed  by  aale  in  each  particular  case^ 
without  ever  in  a  single  instance  alluding  to  any  fixed 
paymeati  On  die  contrary,  when  the  artides  are  united 
in  one  payment  according  to  the  moduSi  thqr  are  tmi- 
formly  separated  by  the  rolls. 

The  terms  v^ndttfo  and  fiiandi^.  i^Ued  indiscriniinald^ 
throughout  the  Inollsi  to  articles  admitted  to  be  still  tidie* 
able  in  ktndi  as  wdl  as  to  those  attempted  to  be  covered 
by  modnSQSf  eould  not  in  the  former  cases  have  had  any 
reference  to  any  immemorial  composition,  because  as  to 
thetn  no  such  composition  eidsted.  Why  then  is  a  di& 
ferent  meaning  to  be  applied  to  the  same  terms  in  the 
same  rolls,  when  applied  to  the  latter  cases  ?  In  the  in- 
stances of  garbOf  lanof  agnanm^  poredUmm,  Sec,  the 
terms  mudt  be  ihaderstood  in  iSnAt  usual  sense,  importing 
a  sale  of  the  dthe  in  kind.  Why  Ihen  are  the  sametenns 
in  the  same  documents  to  have  a  stained  and  mmsttid  in- 
terpretation, when  applied  to  hay^  cidves,  and  apples? 
The  proposed  construction  osnnot  ttpfdy  in  Some  < 
as  when  the  tithe  of  calves  of  one  pencm  is  sold  to  I 
by  nam^  and  when  the  tithe  oalf  is  sold  to  the  butriieri 

How  did  it  happen  diat  in  no  <lne  of  the  tbirty-«ix  tdb> 
during  a  period  of  nearly  a  century,  each  containing 

d^ails 
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diMSa  of  sQcb  mbute  pardoulority  and  correottess,  ISfth 
there  shcwld  neTer  be  a  single  word  of  reference  to  die 
uncicfdt  modus  or  ocMnposidon^  which,  if  it  existed,  most 
in  every  instance  have  been  the  sole  criterion  to  be  r^* 
forred  to»  and  which  the  occupier  must,  in  every  case^ 
from  regard  to  his  own  interest,  have  uniformly  exacted 
a  compliance  with?  If  fixed  money  payments  were 
akme  due  in  each  yeiir,  the  tithe  collector  never  could,  iir 
any  instance,  have  possessed  the  article  in  Und ;  whereas, 
diis  appears  to  have  been  the  case  in  several  instances, 
in  hay,  milk,  calves,  and  ap{des;  hay  is  laid  up  for  use ; 
milk  is  delivered  and  carried  about  for  sale^  and  women 
paid  for  the  sale ;  apples  gathered,  8cc. 

The  variations  in  price,  applied  to  a  titheaUe  article^ 
apparently  of  the  same  denomination  and  description,  i» 
tttteriy  irrecondleeble  with  the  supposed  existenoe  of  a 
fixed  immemorial  payment,  but  is  accounted  for  if  die 
price  dq)ended  on  the  value  of  the  Mide^  and  the  con- 
tract made  on  the  sale  of  it.  Seven  dififaient  sufns^ 
from  3ld.  to  I8t2.  follow  each  other  in  the  same  roU^ 
each  stated  to  be  receiyed  from  dtflerent  persons  for  ap* 
parently  a  titheable  article  of  the  same  description,  pro 
una  tfihdo  decimali ;  whereas,  upon  the  supposition  ct  the 
moduses,  no  separate  payment  ought  to  have  been  made 
for  the  calf,  widiout  the  co^  or  tbfe  heifer,  ndlher  of 
which  is  mentioned }  nor  ih  either  case  could  there  have 
been  any  other  payment  than  4(i  or  Sii,  which  is  not 
the  sum  paid  in  any  one  of  the  seven.  ^  A  similar 
observation  applies  to  the  variation  b  the  payments, 
when  made  for  the  entire  cali^  and  when  made  for  the 
tithe  of  one  <Mr  more  cali^es,  short  of  the  ntttaber  neoas^ 
sary  to  entitle  the  rector  to  an  entire  cal£  Tbm  when 
fis.  is  paid  pro  una  viMo  dodmaUi  Id,  or  lj^«  Is  paid 
jnv  dicima  unba  otaKi  6d«  for  the  tithe  of  three  calves^ 
2d.  for  the  dthe  of  two  calves,  and  a  fractional  aum  for 

the 
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18n.  the  tithe  of  half*  calf;  all  explicable  upon  the  known 
right  to  the  tithe  of  the  odd  nambera,  but  wholly  inoon^ 
patible  with  a  fixed  som  of  4J»  or  $d.  for  eadi  calf;  the 
price  never  could  diminifth  when  the  number  increased, 
and  half  a  caU*  could  never  be  subject  to  any  payment. 

The  sale  being  made,  to  the  occupier  himsd^  sUn 
venditor  is  inccmipatible  with  the  idea  cf  its  being  the 
sale  of  amodus.  Sometimes  the  article  is  not  sold,  but 
is  accounted  for  in  a  diffisrent  way;  as  in  the  aoQOont 
of  the  carriage  and  saving  of  hay .  non  vendUos  and 
of  the  hay  quod  parochiani  nobterunt  habere,  which 
is  laid  np  pro  advenientibia  per  annum.  The  meaning  of 
the  wOTd  vendUo  appears  also  firom  its  opposition  to 
retentOi  we  have^  pro  alio  vihdovendiiOBnd  pro  alio  viitdo 
retenio.  And  how  can  the  terms  vemdiUo  tdbedmis  and 
laetidnU  as  a  head,  be  reconciled  with  the  fixed  modus 
for  a  cow  and  cali^  and  for  a  hdfer  and  calf.  The  term 
dB)edo  evidently  afqplies,  according  to  every  interpreta- 
tion, to  some  titheable  article,  the  produce  of  milk,  and 
the  rolls  state  it  to  have  been  the  subject  of  aale. 
Expences  are  diaiged  ad  vendendum  albedinemi  the 
article  is  wAAper  astaiemf  arising  evidttitly  subaeqnent 
to  Eaker^  when  alone  any  payment  on  this  account  was 
to  be  made  according  to  the  modus*  The  payment  of 
the.  price  agreed  upon  is  sometimes  by  instalmenta^  at 
diflfisrent  periods  of  the  year;  which  must  have  been 
regulated  by  contract. 

The  terms  applied  to  qiples,  are  equally  inexplicaUe 
on  any  other  hypothesis  than  that  .of  their  being  due  m 
Idod ;venditiopomorwn,'  coUectio  pomonm;  pro  modOs 
pomorum  dtcimaL  Mius  paroMa — pretium  modii  Sd.; 
et  ab  6a.  9d.  pro  8  quart,  and  3  Ns.  pomonm  dedmoL 
MuparoMa.  Tithe  apples  an^ pears  sold;  the resdue 
of  the  tithe  apples  made  into  cider. 

The 
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The  opposition  between  the  rolls  and  the  modtisest  is  i821. 
the  gpeater,  finomtheiri^lyingeach  to  the  whole  parish  i 
the  one  piescrilnng  the  rule  which  onj^t  to  have  been^ 
aod  the  other  shewing  the  mle  which  was  in  fiu:t  uni* 
versally  poraned  with  eveiy  occupier  in  the  pari^  The 
The  raOs  were  not  loose  memoranda  made  for  private 
U8e»  or  that  might  never  be  seen  or  acted  coi,  or  to  be 
used  only  to  establish  a  claim  upon  the  land-owner  or 
occupier.  They  were  made  solely  for  the  inspection 
and  guidance  of  the  rector  and  of  the  tithe  collector,  to 
settle  inUr  se  the  exact  state  of  the  annual  receipt  and 
outrgoinj^  drawing  with  a  minuteness  of  detail  to  the 
lowest  fraction,  verified  by  vouchers,  scrutinized  by  an** 
ditors  i^ypointed  for  the  purpose,  comparing  in  every 
instancf,  the  charge  with  the  vcmdier,  {cum  ida  eedtdd 
parfiadarUer  compuiato)  and  by  which  the  accountant  was 
to  be  called  upon  personally  to  answer  to  his  employers, 
acoNnding  to  the  sum  admitted  to  have  been  received. 

During  the  whde  of  this  period  there  does  not 
appear  to  have  been  any  dispute,  or  any  prospect  .of 
dispute^  respecting  the  mode  in  which  any  of  the  tithes 
were  to  be  rendered  in  any  part  of  the  parish.  From 
the  first  roll  m  1401,  to  the  last  in  1495,  there  is  only 
one  entry  of  any  ejcpense  incurred  by  litigation.  In 
tmA  cUaiume  ad  citandmn  William  Hojjjnfng  pro  dedmh 
vUutarum  n^usU  deamaiarum ;  the  amount  of  which  was 
two-pence.  The  same  mode  of  collecting  the  tithes, 
appears  to  have  been  invariably  and  uninterruptedly 
pursued  for  nearly  a  century.  There  was,  therefore, 
no  motive  for  invention  or  folsehood,  no  inducement 
for  not  relating  truly  and  correcdy  what  passed  within 
die  year,  much  less  for  a  series  of  officers  to  surchai^ 
theiBselves  folsely  with  sums  so  greatiy  exceeding  those 
which,  according  to  the  moduses,  were  the  suma  really 
due  and  received,  without  a  sing^  <me  in  a  sii^e 

Vol.  IL  K  k  instance 
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ISSl.       instance  telling  die  trutfi  in  fiivolir  of  himaelfl    The 
*^-  '  only  oondosion  mast  be.  that  the  roHs fisprwenled dw 

pqrments  that  were  made^  and  that  the  paymnta  wefe 
made  because  diej  were  eonfimnable  to  what  was 
nnureraally  known  to  be  the  rnle  by  which  alone  they 
could  be  gorernedy  m.  by  die  oamtnon  law  of  the  land^ 
unvaried  by  any  fixed  or  binding  coaposidon. 

A  great  deal  has  been  said  about  the  duty  of  the 
Court  to  direct  an  issuer  but  I  widi  it  to  be  understood 
that  it  is  my  o|nnion,  that  there  is  no  niH  that  a 
defendant  settrog  up  a  modus  as  a  defence  to  the 
rector^s  bill  for  an  account  of  tithes  in  kind  has  a  r^t, 
as  a  matter  of  course*  to  demand  an  issue.  If  the 
Court  is  satisfied,  that  the  modus  set  up  is  upon  die 
fiK>e  of  it  bad  in  law,  or  is,  by  the  evidence  proved  in 
the  judgment  of  the  Court  not  to  have  immeoMMially 
existed  in  point  of  fiict,  it  is  under  no  obligatioQ  to 
send  the  question  to  be  tried  by  a  jury.  It  is  the  duty 
of  the  Court  in  such  a  case  to  give  an  immediate  decree 
for  the  rector  for  the  account  of  tithes  in  kind,  lAich 
is  the  necessary  consequence  of  his  common-law  r^t^ 
without  exposing  him  to  die  eiqience  or  risk  oTan 
issue.  It  is  only  when  the  Court  entertains  a  reason- 
able doubt  as  to  the  foct,  and  when  it  depends  on 
evidence  the  efiect  of  which  can  be  better  ascertained 
before  a  jury,  that  the  Court,  for  the  information  of  its 
own  conscience,  has  recourse  to  this  auxiliary  mode  of 
obtaining  it 

The  account  of  tithes  subtracted,  when  resisted  by  a 
chum  of  modus,  can  be  granted  only  in  a  court  of 
equity.  The  remedy  under  the  statute  of  Eiward  VL, 
which  ai^lies  only  to  prmdial  tithes,  is  for  a  penalty, 
and  in  such  a  case  would  not  lie;  the  eodttiastical 
court  might  be  stopped  by  prohibition.    The  Conrt,  by 

U  its 
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its   oonatituttoni   must  have  the    power   of  dedding       1821. 
iocideDtaliy  ^veiy  question  of  law  or  ^ct  which  arises     *^   "  -  '"^  ^ 
upon  a  subject  over  which  it  has  complete  jarisdiction.  9. 

The  trial  by  issue  forms  no  necessary  appendage  to  the  ^^* 
proceedings  of  a  court  of  equiQr.  It  is  only  through 
the  medium  of  a  fictitioos  form  that  die  Court  is  able  to 
obtam  this  auxiliary  enquiry;  the  expence  and  delay 
attendant  on  it  are  only  to  be  incurred  when  the  Court, 
in  the  exercise  of  a  soind  discretion,  may  deem  it  neees* 
saty,  excqpt  in  the  cases  where  practice  haif  made  it 
a  matter  of  right,  as  where  required  by  an  heir  at  law 
or  a  rector. 

The  cases  in  which  courts  of  equity  hare  in  the  first 
instance,  and  without  any  reference  to  an  issuer  decided 
against  moduses  on  the  ground  of  rankness,  are  all 
instances  of  this  principle  being  acted  on.  The  MS. 
report  of  what  is  supposed  to  have  been  sud  on  this 
subject,  at  the  bar  and  00  the  bench  in  the  Court  of 
Common  Pleas  in  the  year  1748,  in  the  case  oi 
Samom  v.  Shaw  (a),  is  not,  I  think,  entitled  to  any 
antbority.    I  hav^  already  noticed  the  erroneous  docr  ^ 

trine  which  the  ^ame  report  attributes  both  to  the  bar 
and  to  the  Court  respecting  the  time  necessary  to  give 
validity  to  a  modus.  There  is  a  similar  ina<y;uracy  on 
the  present  subject  The  report  represei^  Seijeant 
BAfiM  to  have  stated,  that  the  name  of  rankness,  ap- 
plied to  a  modus,  was  first  introduced  by  Lord  Chief 
Baron  Wari,  who^  he  says,  *<  was  a  greait  patron  cf 
^  t^e  clergy,  and  carried  their  rif^ts  a  great  way,  11$ 
^  w^  another  great  man  that  afterwards  came  into  the 
^  Court  of  Common  Pleas  from  the  Exchequer."  Lon^ 
CiMf  Justice  WiUet  is  made  to  say,  as  to  rankness, 
<<  It  is  said,  and  I  am  afraid  truly,  that  there  have  been 

(a)  9  GvM.  80S. 

K  k  3  ^«  many 
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1821.  **  many  cases  determined  upon  thb  footing;  the  fewer 
*<  the  better;  but  I  am  glad  they  are  not  in  print,  for 
^  then  they  might  have  misled  more  than  they  have 
«  at  present.  The  reason  of  those  determinations  I 
<<  cannot  guess,  unlesd  it  be  thdt  banijudicis  est  ampUare 
^^  jurisdictumemP  Burnett  3.  is  made  to  say,  •*  My 
<«  brother  Belfietd  has  given  us  the  history*  of  the 
'<  banning  of  this  doctrine  of  rank  modus  in  Lord 
**  Chief  Baron  Ward^s  tune,  and  I  have  had  another 
*^  case  given  me  by  a  learned  judge,  which  shews  the 
"  end  of  it.  The  case  I  mean  is  Giffiard  v.  Webb^  in 
<^  which  S^.  for  a  lamb  was  decided  to  be  a  good 
**  modus  in  the  Exchequer,  and  in  the  House  of  Lords 
*<  upon  appeal  in  nss.**  Mr.  Justice  Burnett  is  made 
to  add,  <<  and  there  was  an  end  of  rank  moduses,  I 
**  believe  they  have  never  been  heard  of  since.** 

These  extraordbary  observations  were  not  called  for 
as  necessary  to  the  decision  of  that  case.  The  modus 
was  not  of  a  magnitude  to  be  objectionable  on  the  head 
of  rankness,  and  so  the  jury  who  had  found  in  fiivour 
of  it  upon  issue  joined  in  prohibition  had  decided.  Had 
the  modus  been  open  to  the'  objection  of  rankness,  the 
objecUon  could  not  have  been  taken  in  the  shape  in 
which  it  was  presented  to  the  Court,  viz.  on  a  motion 
in  arrest  of  judgment,  rankness  not  being  in  itsdf  an 
objection  in  point  of  law  to  the  validity  of  the  modus, 
but  operating  as  internal  evidence  to  di^rove  its 
immemorial  existence,  and  so  the  Chief  Justice  decided. 
But  the  dicta  ascribed  to  the  Courts  besides  bdng  ir- 
relevant, were  entirely  unfounded.  Tlie  objection  of 
rankness  neither  did  nor  could  owe  its  origin  to  Lord 
Chief  Baron  Ward ;  nor  did,  nor  could  it  terminate 
with  the  case  of  Giffard  v.  Webh.  The  case  of  Gijffard 
V.  Welb  did  not  decide  that  rankness  could  in  no  case 
afibrd  an  objection  to  a  modus,  but  only  that  the  magni- 
tude 
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tilde  of  the  sum  in  that  case  was  not  such  as  to  affinrd  a  1821. 
presumption  against*  the  antiquity  of  the  modus*  The 
oontrary  had  been  decided  in  xespect  to  a  modus  of  the 
same  amoonty  set  up  for  the  same  article  in  the  reign  of 
WilUam  lll^  in  the  case  of  Layfidd  v.  Bidieknapp^ 
cited  by  counsel  in  Saiwm  v«  Shta^  from  IMUP9  MS., 
under  the  name  of  Lmifidd  ▼.  Dewiappf  and  reported 
in  QwUUwh  (p-  560.)  and  in  Wood^  (vol.  i.  p.  888.),  in 
which  an  issue  was  at  first  granted ;  but  the  Phuntiff 
having  refused  to  try  it  and  moved  for  a  rehearing,  the 
Court  unanimously  i^greed  that  the  custom  was  not 
good,  and  that  there  ought  to  be  no  issue.  This 
instance  verifies  Lord  EldorCs  observations  on  the  case 
ofSansom  v.  Siaw,  that  rankness  was  known  to  Courts 
of  Equity  long  before  Stfjeant  BdfiM%  time. 

lalUshapv.  Doderidge{a\  in  1 704.,P<no£ff,  J.  said,  that 
while  he  sat  in  the  Exchequer,  if  a  modus  was  too  high 
they  always  disallowed  it.  In  Benson  v.  Waikins  (^), 
the  Court  of  Exchequer  disallowed  a  modus  too  near 
the  value  as  rank.  In  the  year  1745,  three  years  before 
the  case  of  Sansam  v.  ShaWf  and  fourteen  years  after 
Giffard  v.  WM  was  decided  in  the  House  of  Lords, 
Lord  Hardmcke^  in  ^cin  v.  PigM  (c),  made  a  decree 
for  tithes  in  kind  in  opposition  to  a  modus,  upon  the 
ground  of  rankness,  without  siding  it  to  an  issue,  saying, 
that  it  BfipeBxeA,  to  be  nothmg  more  than  a  composition 
upon  agreement,  which  parsons  had  submitted  to  in  sue* 
ces^on  from  time  to  time^  and  merely  a  pergonal  pay-« 
ment,  not  a  composition  reaL  Hie  same  great  Judge, 
in  Moore  v.  Bed^d^  Hil.  1750^  cited  by  Blachionef  J., 
in  Pike  v.  Dawlif^  (d),  said  he  should  be  ashamed  to 
send  a  tuodm  of  SO/,  per  annunh  to  be  tried  by  a  jiiiy 

(a)  S  GwUL  S81.  (b)  Bmb.  to. 

(c)  sAik.  39S.  {d)  OwUL  1166. 

K  k  3  where 
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1881.       ^het^tbd  real  value  of  the  tkhes  was  not  above  60(.,  and 
decareed  for  tile  Pladn^  with  eosts. 

In  HuUe  v.  3lbmk  (a),  the  Odutt  of  E&cbeqiier,  ra 
1769|  set  aside  two  payments^  aHeged  to  benioduses^  en 
the  ground  of  rankness;  and  so  in  the  same  year  in 
Wtfffd^.HmrisMib).  The  Cowt  of  Common  Pleas  m 
Pike  v^  DaaiUng^  held  veiy  different  language  #om  diat 
attributed  to  it  thirty  years  before,  in  Sms&m  v.  fihne. 
**  Ccmrts  of  Equi^,*'  diey  said»  <«  wbieh  fett  judges  of 
<<  both  the  fiiot  and  the  justieeof  thecase,  may  cartandy 
^  over-rule  a  modus,  when  they  see  tliat  the  internal 
**  evidence  against  the  posritnlity  of  its  imm^teorial 
^<  existence  is  so  strbng,  that  it  woidd  be  liugatoiy  or 
*<  oppressive  to  send  it  to  be  tiied  by  a  juirf.^  And 
Blackstone^  J.  says,  *<  So  it  was  d<meby  Lord  Har^wkte^ 
^  in  Moore  v.  Becl^di  so  in  Tbrnutao  v.  L^ge,  six 
^  difierent  moduses  were  over-ruled  for  beii^  too  radc, 
^  without  direfeljngan  issue  to  tiy  any  of  them." 

In  JSfyrgan  v.  Neviik  {c\  in  1T78,  the  JLord  Chief 
Baron  ^  thb  Exdbtcfitef  said:  <^  It  is  not  an  utuvlmal 
^  nde  in  questions  of 'this  sort  to  refer  oursdves  to  a 
^  jury.  It  is  "Oidy  when  there  is  a  doubt,  that  we  do  it, 
^<  bodi  in  eases  of  moduseft  ttd  of  cu^ttMns.**  In 
Bishop  V.  Chichester  (d)  in  1781,  the  Cfassmodior,  not- 
tritRSstanding  the  dedsiim  of  iSfffttrd  v.  WM,  (whidi 
was  dt«d  in  the  argument,}  rtfhsied  an  issue  to  try  a 
mudusOfd^fcH-ahanb.  He  said,  ^<  that  the  MAness 
'<  of  a  modus  depended  on  tihe  histoiytif  mon^,  and 
**  <:ertiunly  was  m  ilfirir  a  ^esticm  of  fiiet  tad  ndt  of 
«<  Umi  but  although  it  was  a  ^question  of  4het>  it  was  a 
^  (|uesti0b  that  tbeCouvt  had fteqMtatfy  decUM^ ^faat 

(«}  GuM.  960.  {«)  OwUk  970. 

(<^)  4  ^OwULliM,  (tf)  6  OitilL  1516. 

♦♦this 
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^  Ilu»«iodii»wwjiqiorioiisl;nink;ai»dif8^  1S91. 

«<  no  foasoa  wky  a  Covrt  of  Eqwtgr  should  diiect  m 
^  issoetatiy  a  6efc  of  which  kmsperfBC^  satisfied.'' 

The  pnu:tioe  has  since  been  conformable  to  these 
amhorilfes.  In  CyOnmar  v.  Cooke  (a),  thoHgh  the 
C%MioeUor  aqrs»  that  <*  ooiirts  of  equity  in  anoeiit 
^  times  were  move  in  Ihe  habit  of  taking  to  then- 
^  adves  the  decision  of  qoastioiis  of  iact  than  they 
^  have  thought  it  wise  and  discreet  in  later  times; 
'*  Aud  that  if  any  reasonable  doubt  had  been  raised 
^^  upon  it  in  the  evidence  it  has  been  of  late  thought 
^^  wise  and  chsoreet  to  send  the  question  of  &ct  to  a* 
^*  jury."  Yet)  he  adds»  that  *<  there  is  no  doubt,  ao- 
''  .4W)^i^  to  the  coDstitutbn  of  this  Courts  it  may  take 
<<  io  itself  the  dsciaioa  of  every  fact  put  in  issue  upon 
^  she  MCoid/'  4ed  the  same  great  authority  say%' 
in  the  caasoftbe  fVlfmim  oJS^Pofuh  v.  Mmrk  (A),  that 
^  upon  the  paymeoti  as  it  stood  at  the  origbal  hearing 
*'  in  Qppositioo  to  the  claim  of  tithes,  he  should  have 
cc  lAoi^t  the  Court  had  a  right  to  refiise^  but,  if  asked, 
^  ought  to  have  directed  an  issue."  Aeferrii^  to  the 
same  case  in  Hangnan  v.  Hampson  {c\  he  says,  *'  My 
<<  opinion  always  was,  that  thds  Court  was  not  Justified 
<*  in  sending  the  question  to  a  trial ;  my  (qpioion  bdog 
**  that  t£^  that  evidence  having  been  received,  the  verdict 
^<  had  been  oontraty  t^  that  which  was  fouud,  I  should 
*<  not  have  held  niy^tf  boond  by  that  verdict."  The 
saifie  grpat  Judgein  BuU&k  v.  Mi$IM{d)  express^ de- 
dared  his  opinjan,  that  the  Court  of  Exchequer  ought 
nottohavegrymtedan  issue  in  that  case,  honsdi  Eeiudak 
delivered  a  similfu*  opinion  in  the  saine.  case.  In  the 
bite  case  of  Morgan  v.  3>(flr,  the  Court  of  Eauahequer 


decreed 


(«)  6r«f.67i. 

•  (b)  o  ret  les 

(rf)  2Pricr,399. 

,4l>o«p.S98.     ., 
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ISSI.       decreed  tliftfioooimt  of  tithes  wilhimt  My  imi^ 

etattdmgtbeevideiioemsiqipiirtoftlieiiiodiis^  Itwastke 
Gontmietjr  of  die  efidwoe^  and  the  doabt  as  to  the  fiKt, 
which  occasioned  an  issue  to  be  granted  inDraiew.SmM. 

There  is  no  case  in  which  an  issue  has  been  gnmed^ 
where  the  Court  has  been  satisfied,  that  the  alleged 
modtts  had  its  origin  since  die  time  of  l^gal  menaoiy. 
,The  evidence  to  diqMTore  the  immemorial  existence  of 
the  moduses  in  this  case  is  entirdiy  written,  contained  in 
thirty*8ix  ancient  rolls  in  a  dead  laQgoage^  embracing 
many  items  of  different  kinds.  Their  constmctson  has 
called  forth  the  application  of  learning  critical  and 
accurate  investigation  and  collationi  firequent  and  nsefbl 
revision,  and  the  assistance  of  glossaries  and  antignarian 
knowledge,  to  txm  a  correct  judgment  respecting  tiisir 
nueaning  and  import  Could  this  be  done  beibre  a  jury 
at  Nisi  PrhiSf  with  the  same  eflect  as  it  may  in  a  com^ 
assisted  by  the  learning  and  industiy  of  the  bar,  dming 
a  hearmg  of  many  days,  devoted  entirdy  to  this  one 
eubfeet,  and  with  a  Icnowledge  of  the  whole  of  the  cause 
to  whid)  the  enquiry  bdongv? 

It  is  not  a  case  in  which  there  is  any  contraries  in  the 
evidence,  or  in  the  conclusions  to  be  drawn  from  it.  All 
the  parol  evidence  applies  to  one  period.  AUdie  an- 
cient written  evidence  to  another ;  the  inference  aflbided 
by  the  one  does  hot  in  the  least  iifterfere  with  diat  de- 
rived from  the  other*  In  die  earlier  period,  the  tithes 
were  rendered  in  one  mode;  in  the  later  in  a  difoent 
mode:  andenUy  by  a  contract  of  sale  of  each  artide^ 
made  each  year  by  agreement  between  die  annual  crfBcers 
and  the  occupiers ;  in  modem  times,  by  oompodtioDs 
made  between  the  lessees  and  the  occupiers.  There  is 
no  question  of  fact  to  be  left  to  the  jury.  It  is  meidy 
jBL  question  of  law^  as  to  the  admissiUlity  of  these  rolls; 

*  and. 


I«x. 
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uai,  ivhen  admitled^  a  question  as  to  tlittr  oonstruotioii  18S1. 
and  flfiect  If  the  ease  were  before  a  jofy,  they  ought  '  ^ 
to  take  the  directioiis  of  the  Judge  on  dbese  points :  and 
the  qoesdon  woidd  oltiniatBly  oome  lor  the  lerision  of  .the 
Coort  directing  the  issuer  which,  as  Lord  EUon  said,  in 
Han^pmmy.Hampion^  if  it  disqiprovedofthe  conduct  or 
opinion  of  the  Judge  or  the  jury,  would  not  hold  itsdf 
boond  by  the  verdict  To  what  poipoee  dien  would 
it  be^  to  sufajeet  both  parties  to  the  additional  ezpenoe 
anddday  of  an  issufs^  only  to  bring  back  the  case  finr  the 
final  dedsion  of  the  Conrt,  that  has  already  formed  a 
dear  and  ^kdded  opinion,  upon  nrfuch  it  must  at  last  be 
boond  to  act? 

I  am  perfectly  satisfied  that  there  oi^t  to  be  no  issn^ 
eioept  upon  the  modus  Ibr  edits,  if  the  rector  insists 
upon  it;  for  I  do  not  find  in  the  roils  any  payment  for  a 
oolt  but  that  of  Id.  As  to  the  test,  there  must  be  an 
account. 

Reg.  Lib.  a  1820.  fo.  891. 


ELLISON  t;.  BIONOLD.  Mmtk  7. 9. 

rpHE  bill  fai  this  cause  was  filed  by  ten  of  the  di-  On  abiliby 
-■■    rectors  of  a  sodety  called  the  National  Union  Eire  JJ^^J^** 
Association,  on  behalf  of  themsdves   and  the  odier  anceoompany, 
members,  against  Thomas  Bigncid^  and  another  person,  deed.agnnst 
also  directors  of  the  same  society.    The  Association  was  ^^u^!^ 
formed  by  a  deed,  dated  in  Mcfrchf  1819,  and  expressed  mbocn^d^ 
to  be  made  between  the  persons,  whose  names  were  or  ^^^^IJ^^ 

should  be  subscribed  in  the  schedule  thereto,  of  the  cme  fera^l^  oon- 

tinning  an 
iiyitiietioB,tliePlaiotii&  not  having  ondeiue  of  the  powenofngulationghren  them 
by  the  deed. 

A  TolontBiy  society  for  iiiitttraiice»  br  way  of  mutiial  gusmntee,  \%  or  it  not  il^gsl, 
acoordiiig  at  the  iharet  of  the  money  laid  up  are  or  are  not  traMerable  generally 
to  pcnoDs  not  members. 

part, 
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iMl.       paiti  and  certiili-^niateeB  ei  the  other  part,  bf  ^ 

*-'  -  "^^    it  iras  wJlnaawA  cliat  ibm'penooM  parties  of  Hie  Init 

«.  part  bad  reaoiiKd  aqd  agreed^  and  did  by  wy  of  de- 

^'^'^H^     daoition  and  not  of  oovienanty  apontttieomfy  and  fiilljr 

ffODient  and  agree  to  establisb  a.vokaitarjr^  aecie^, 

£ir  the  parpoae  of  seeming  to  the  members  pecunjniy 

Mnoneration  tor  lasses  by  fire*     The  parties  of  the 

ifimt  part  then  oov«nanted  with  the  tmstaBSi  to  obnerve 

jmdperfom  the  artades  and  peoTisoea  of  ilia  deed. 

The  deed  contained  variona  articles»  tbe  prindpdl 
«f  nMA  were  to  tiie  following  eifect  Every  peiaon 
executing  the  deed  or  any  other  instrument  obl^ing  liim 
to  its  stipulations,  became  a  member  of  the  society,  and 
was  to  iteoeivs  a  part  of  the  annual  |iiemiani%  and  to 
bear  a  past  of  &e  losses,  in  proportion  to  tiie  aqm  in 
which  he  wi|s  insisred.  The  maaagenent  was  to  be 
oonHniltad^to  twelve  ^diaeetors)  who  were  to  hold  their 
.  offices  for  life,  with  salaries  and  an  allowance  far  a$- 
iendance  on  the  basiness  of  the  society.  The  directors 
were  to  fix  upon  a  seal  for  the  society,  and  to  adect  one 
of  tbdo:  number  to  be  president,  alid  they  were  to  ifipoint 
the  trustees,  auditors,  secretaries,  treasurers,  surgeons, 
solicitors,  surreyi^s,  agents,  derfrs,  and  other  servants, 
with  some  exceptions.  Tlie  directors  were  to  diooae  firom 
two  to  five  members  to  be  auditors,  who  were  to  examine 
and  audit  {he  accounts  of  the  society  rdafing  to  the  poli- 
cies, cash,  and  other  eifects,  quarterly  at  least;  the  andftors 
were,  from  time  to  time,  to  make  a  report  of  diar  pro- 
ceedings tolhe  directors ;  and  the  directors  were^  as  they 
should  think  fit,  to  order  money  balances  of  all  sud 
aocountsy  or  any  otiher  accounts,  whether  audited  or  not, 
to  be  paid  into  the  hands  of  the  treasurer  or  treasurers, 
and  securities  to  be  deponted  wkh  the  trustees.  Hie 
fimds  of  the  sodel^  were  to  be  applied  to  answering  the 
polices  and  indemnifying  the  directors  and  trnsfeees,  and 

any 
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any  deficiency  was  to  be  supplied  by  die  members  at        1691. 
large  praportionaUy.    There  was  a  proviso  for  fillhig      ZTjl  "^ 
up  the  places  of  directors  who  should  die,  desure  to  be  «. 

discharged,  or  for  six  months  n^lect  to  act;  and  tf  any  ^^^^^'^^ 
director  should  refuse  to  act  in  the  department  as^ned 
to  him  by  the  majority,  or  should  be  guilty  of  a  breach 
of  trust  concerning  the  society,  or  become  bankrupt^ 
take  the  benefit  of  any  act  ibr  the  relief  tyf  insolvent 
debtors,  or  execute  a  composition  deed,  he  was  to  be 
discharged  from  his  offices.  The  directors  were  em- 
powered to  make  other  orders  and  bye-laws,  so  that 
none  of  them  should  be  repugnant  to  the  general  prin- 
ciples of  the  deed. 

By  the  S4th  artide  it  was  recited  duit  the  Defendant, 
71  Bigndtdj  was  the  prqjectcMr  and  founder  of  the  aocieQrf 
tihat  he  had  been  at  great  expence  in  bringing  it  td 
maturity,  and  thbt  it  was  likely  to  derive  great  advantage 
from  his  knowlec^  and  e^cperience,  aad  that  he  had 
agreed  and  did  thereby  agree  for  die  space  of  three 
years  to  advance  10,000/.,  to  answer  any  immediate 
csktls,  and  also»  while  oititled  to  the  aHowanoe  tfaerdn- 
after  mentioned,  to  pay  the  rent  and  taxes  and  t>thtsr 
oonftuigent  expences  of  the  houses  and  cAoti  nsed  for 
conducting  the  business,  and  to  provide  a  secrdmy, 
clerks,  and  servants,  who  were  to  be  approved  of  by  the 
directors,  and  to  be  subject  to  be  dismissed  by  *diaxk 
In  consideration  of  whidh  It  was  agreed  iSittt  KgnM 
Ihoiild  be  entided  for  his  lift  to  receive  and  take  tOL 
pet  ceni.  upon  the  premiums,  Wlien  they  riiotfld  amontft 
to  30,000/.  per  ^mnutt^  8l  pet  cent,  upon  the  nttt 
S0,000lt.,  and  22. 105.  per  certi.  upon  all  RiiAer  pre- 
iniums,  over  and  above  the  expences  of  oondnetbg  the 
office,  to  tie  paid  byhun  as  aforesaid)  he  was  s3so  to 
have  a  power  of  appointing^  by  deed  or  "^Ndll,  an  nHow- 
aftce  of  7/.  10s.  per  cent*  upon  the  premiums  far  at«tm 

of 
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162).       of  14  years  from  his  death :  if  he  made  no  a{qpointiiieat 
^«  '  -'     thatallowance  was  to  bepaid  tohbnextof  kio. 

9, 

BiaKouK.  rj^^  ^j^  ^^  ^y  e3cecuted  by  five  or  six  persons^ 

but  it  appeared  that  (he  policies  contained  a  daua^  by 
which  the  persons  accepting  them  bomid  themsdves  to 
the  performance  of  the  covenants  and  articles  in  the 
deed;  about  2000  insanmces  had  been  effected  in  thk 
manner^  making  the  parties  insured  members  of  the 
society* 

The  bill^  imputing  several  acts  of  misconduct  to  the 
Defendant  BignM^  to  whom  the  management  of  the 
business  had  been  principally  confided,  prayed  an  ac- 
count and  iiguncticm  against  him;  and  an  injcmctioa 
was  obtained  by  motbn  ex  parte,  to  restrain  him  from 
zeceivii^  money  on  account  of  the  society,  from  acting 
or  intermeddling  in  its  business,  and  from  destroying, 
or  obliterating^  the  books,  papers,  and  docummis 
belongmg  to  it,  in  his  possession.  ^ 

'  A  motion  was  now  made  to  dissolve  the  injunction. 
By  the  ^iffidavits  <m  bodi  ddes  it  appeared  that  the 
business  of  the  society  had,  from  its  commencepient, 
been  conducted  at  BignabPs  house,  until  the  middle 
of  November  last,  when,  in  consequence  of  some  dis- 
putes, the-  Plamtiflb  determined  tiiat  it  should  be  car- 
ried on  at  another  place,  and  issued  an  advertisement 
announcmg  the  removal,  and  cautioning  the  public 
against  makit^  payments  to  Bignold^  he,  on  the  other 
hand,  published  an  advertisement  denying  any  removal, 
and  continued  to  transact  busbess  at  the  former  office^ 
retaining  the  books  there^  and  receiving  some  premiums- 
It  was  stated  that  he  had  torn  out  of  a  receipt-book 
the  counterparts  of  some  receipts  he  had  given  for  pre- 
miums paid  to  him;  this  charge  he  explained  by  saying 
that,  being  personally  liable  for  the  sums  in  question, 

which 
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which  did  not  amount  to  more  than  SO/.,  be  had  taken  1S21. 
these  connterparts  out  of  the  general  book  as  memoran<* 
dums  or  vouchers  for  himself.  It  appearei  that  he  had 
withdrawn  from  being  one  of  the  sureties  for  the  pay- 
ment of  the  stamps,  and  some  of  the  duties  had  not 
been  paid ;  in  consequence  of  which  procedings  against 
die  society  had  been  threatened  by  the  Stamp  OflHoe. 
The  Defimdant  BignM  had  not  advanced  the  10,000/. ; 
he  stated  that  he  had  only  guaranteed  that  snm  in  the 
event  of  a  deficiency  of  funds;  and  that  the  clause  reladng 
to  it  had  been  introduced  into  the  engrossment  of  the 
deed  without  his  knowledge :  he  also  insisted  that  he  had 
disbursed,  for  the  purposes  of  the  society,  more  than  he 
had  received.  No  auditors  had  been  a{^mted  according 
to  the  deed ;  one  of  the  directors  had  died,  and  another 
had,  as  it  was  stated,  become  disqualified  by  non^rttend* 
ittice;  but  the  vacancies  had  not  been  filled  op. 

Mr.Weiherdl  and  Mr.  Glynj  in  support  of  the 
motion. 

This  association  is  illegal  under  the  stat.  SGeo.l. 
c.  18.  S.18.;  it  assumes  a  corporate  character,  by 
having  a  common  seal.  One  of  the  provisions  *is, 
that  the  directors .  who  sign  the  pcdides  are  not  tq 
be  personally  liable :  thus  the  insurers,  who  are  drawn 
in  to  advance  their  money,  have  no  one  whom  they 
can  sue.  But  if  it  be  legal,  as  it  proceeds  upon 
the  principle  of  mutual  guarantee,  it  makes  aU  the 
insurers  partners,  and  the  bill  is  filed .  not  for  the 
purpose  of  dissolution,  but  treating  the  coneem  as  a 
subsisting  one^  and  seeking  an  account  of  what  ia  du9 
to  it  from  one  partner.  Acoordmg  to  WaUn  v, 
Tajflor  (a),  and  Carlen  v.  Drury  (ft),  a  yuit  for  that 
purpose  cannot  be  instituted  by  members  of  such  a 

(a)  15  re$.  10.  {h)  \  F.f  B,  154. 

society, 
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IM1«  womityi  imtil  thqr  havetesorled  to  the  modes  pnmded 
by  th^r  articles.  The  dir^ctots  have  the  power  of 
laaking  bye-kwsy  to  regulate  whatever  they  may  olgect 
to  in  the  Defendant's  conduct;  if  be  has  committed 
aoj  breach  of  trust,  thqr  may  remove  hinu  The  ac- 
counts should  be  submitted  to  the  auditors ;  they  should, 
as  a  preliminary  tp  this  bill,  have  tried  at  least  whether 
the  tribmial,  and  the  system  of  rules  that  they  have 
niilQfdly  agreed  on^  are  not  sufficient  fer  the  purposes 
of  justice*  They  cannot  take  from  the  Defendant  die 
bcMfit  of  those  regyilatbns,  and  i^ply  at  once  to  the 
Coerti  superseding  the  authori^  of  die  auditon^  and 
puttiiig  the  Masler  in  his  place.  The  mconvenience 
of  having  such  a  ocmcem  carried  on  under  the  diredioa 
of  the  Court,  which  must  be  the  consequence^  is 
cimons.  This  is  not  a  case  where  an  injunction  is 
rendered  necessary  by  any  imminent  danger  of  de- 
struction; the  acts  complained  of  are  of  a  trifling  nature, 
and  are  reaiUty  explained. 

Mr.  Fonbtanjucy  Mr.  Baithby,  and  Mr.  Shadvcdl  for 
diePluntiffi. 

The  statute  of  6^.  I.  was  desigoed  to  cperme 
only  against  undortakings  Ifikdy  to  become  mischievoes 
to  the  kh^s  subjects  at  krge^  and  does  not  a£fect  (bis 
case^  where  the  dealings  of  the  sodety  are  confined 
to  its  own  members,  nor  dees  it  apply  where  the  diares 
are  not  transferable  generally.  King  v.  fVM  (a). 
The  case  <iiKing  v.  Dodd  (d),  was  held  within  tjhestatnte, 
from  Ae  Defendants  holding  out  a  delusive  condition  Aat 
the  subscribov  should  not  be  accountable  bgrond  the 
amount  of  ibeir  shares.  In  CaHen  v.  Drmy  (c),  the 
schema  was  to  sett  beer  to  the  public  generally;  so  also 

(a)  14  Easi,  406.  (b)  9  East,  516.  (c)  XF.^B.tSi. 

in 
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m  BmJk  V.  Muet  {a}f  and  ifn^r  ▼.  ftovlfofi  (i),  in  wluch        I8S1. 
tke  stateite  was  bdd  to  mppiy.    It  is  ckar  duit  the 
grieraoee  eontemplaled  wm  a  society  wkh  dutfas  trana- 
fimUegenerally;  dealing  with  the  poblic  generaUy ;  but 
neither  of  these  ingredients  are  to  be  found  in  this  case,  (r) 

ThaqaesCiouthaiis^  whether  the  Dctodant  en  b 
perinitted  to  abuse  the  confidenoe  reposed  in  hini  by 
the  society.  He  is  holding  himself  ont  to  the  aab* 
acribersf  as  the  person  who  is  to  receife  the  premiaiis^ 
which  qipears  to  be  an  nanrpation  of  a  power  not  given 
him  by  the  dead;  what  he  recdves  he  refiisas  to  ptty 
over»  and-  there  aie  other  acts  of  misecndiict  besides 
hb  refusing  tci  advaBoe  the  lO^OOCtf..  In  geoenil  the 
Court  has  jurisdiction,  notwithstanding  any  mode  of 
a^ustfaag  diflfaences  that  may  have  been  agreed  on. 

Tax  Lord  Changexxob9  during  the  atgumenli  ob»> 
scnred,  that  the  directors  had  nodiing  to  do  bat  to  i^ppoiM 
a  treasnrer  to  receive  the  money.  Ifby  snchao  appointii- 
ttieiit  they  disfdaoe  the  Defendaitty  then,  sappodbg  the 
aode^  to  be  legal,  th^  would  give  me  a  case  in  which 
I  dxndd  be  boimd  to  act.  As  to  the  account  bocics^ 
the  directors  have  under  this  deed  a  dear  power  Co 
r^ulate  the  oustDdy  of  them,  and  make  any  order  thiit 
they  may  think  fit  Should  ndt  th^  first  make  the 
necessary  regulations,  and  then  come  here  to  prevent 
the  Defendant  Stem  acting  contrary  to  them?  But  if 
dKy  do  not  avail  tfaemsdves  of  these  powers,  Aen 
comes  the  questioQ  whether  B^mdd  has  not  as  much 
right  as  Uiey  to  keep  the  books,  so  long  as  they  do 
not  i^point  a  proper  hand  to  hold  them»    I  do  not  see 

(a)  1  Campb.  547.  (&>  S  Campb.  549.  n. 

Ic)  AndteaPmUv.HmckimoH^lSSmttSn.  Dmwa^.Hmuttmt^ 
sM.fS.  48S. 

any 


510  CASES  IN  CHANCERY. 

1821.       anj  thing  in  thtf  deed  ^fing  BigmM  the  power  of 
'      -  feceiyinir  the  premiums.    One  difficoltjr  is  in  the  fom 

£lXnON  or  n 

9.  of  the  deed ;  they  resolve  and  agree  together,  but  th^ 

Bioirca^     protest  agaoist  covenanting.    What  does  this  mean  ? 
Astothee^ 

S^'im^  At  .die  dose  of  the  aigument,  his  Lordship  deli- 
to  b^Vwi^  vered  his  opinion  to  the  fbUowmg  effect  This  is  a  bill 
•ndaoc  of  °'  by  some  persons,  on  bdialf  of  themsdves,  and  all  othen 
MTenant.**  4*!«tnitig  an  interest  under  a  deed  professing  to  form 
what  is  called  a  National  Assodaticm,  bdng  a  sort  of 
insnratioe  company  governed  by  particular  proviaons. 
The  questi<m  of  the  lq;ality  of  this  instrument  is  one 
that  it  is  necessary  for  the  Court  to  consider  well  before 
it  decides  diat  it  ou§^t  to  interpose  at  all.  The  geoenl 
scheme  of  the  deed,  laying  aside  the  nonsense  about 
agreeing  and  declaring  without  covenanting,  and  look- 
ing at  the  part  only  where  the  members  covenant  with 
the  trustees,  binding  themselves  to  perform  die  articles, 
is  to  form  a  sodety  for  the  purpose  of  insuring  the  pro- 
perly, not  of  persons  not  bdonging  to  it^  but  of  dicae 
only  who  ave  members.  It  was  constituted  at  first  of 
only  five  or  six  persons,  certainly  not  then  enough  to 
cany  into  execution  this  plan  for  the  formation  of  a 
National  Association ;  it  is,  however,  intimated  to  me 
that  there  are  now  about  8000  members.  Now,  as  I 
have  underatood  the  law,  (I  will  not  say  that  I  am 
comet,  but  I  believe  that  I  am,)  when  a  number  of 
persons  undertake  to  insure  each  other,  if  the  shares 
and  interests  in  the  money  that  is  laid  up,  be  not 
assignable  and  transferable  to  any  persons  who  are  not 
members,  the  society  is  not  illegal;  but  if  there  may  be 
assignments  and  transfers  of  the  shares,  I  have  under- 
stood that  that  made  it  illegal. 

But  it  b  one  thing  to  say  that  this  association  is  legtit 
and  another  to  say,  that  the  Court  is  to  lend  its  as- 

sktance 
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sistnoe  in  carrying  it  on:  It  is  difficult  to  refuse  its  1621. 
assistaDC^  when  persons  have  equitable  rights ;  but  it 
is  to  be  seen  in  what  way  those  r^ts  are  to  be  enfinrced* 
Heie^  the  directors  are  not  to  be  perscxially  liable,  and 
the  consequence  is,  as  it  strikes  me,  that  if  the  parties 
are  not  driven  by  a  sense  of  .honour  to  pay  the  losses, 
I  do  notseehow  they  are  to  be  recovered.  ^  individual 
cannot  come  hate  to  have  an  account  taken  of  the  effects 
of  all  the  members  that  are  liable.  The  Court  will  not 
therefore  be  astute  to  jSnd  the  means  of  deciding,  that 
dxise  who  must  deal  without  its  assistance  in  ninety-nine 
cases,  shall  not  do  so  in  the  nundredtb. 

Another  consideration  is,  whether  this  plan  can  be 
carried  into  e&ct,  looking  at  it  with  reference  to  the 
doctrine  of  those  very  distressing  cases,  where  persons 
who  haive  been  expecting  a  provision  for  their  old  age, 
from  benefit  scxaeties,  have  found  themselves  at  last  dis- 
appcnnted,  from  the  societies  being  founded  on  erroneous 
principles.  The  Court  has  there  been  obliged  to  consider 
the  whole  as  originating  in  a  blunder,  and  to  put  an 
aid  to  them  by  a  dissolution,  {a)  Now,  attending  to  this, 
we  find  here  a  covenant  by  BignMy  positive  in  terms,  to 
advance  the  sum  of  10,000/.,  and  I  think  that,  in  all 
probability,  tiiat  sum  was  looked  upon  as  what  was  neces- 
sary to  set  the  society  going.  It  is  then  to  be  con- 
sidered, whetiier  it  can  be  carried  on  at  all,  if  it  has 
brcdien  down  by  this  article  not  being  performed. 

Another  view  of  the  case^  of  great  importance,  is  this ; 
that  if  it  can  be  kept  out  of  a  Court  of  Equi^,  it 
should;  and,  therefore,  the  Court  will  not  be  astute  to 
assist  those  who  will  not  avail  themselves  of  provisions 
in  their  deed,  which  might  perhaps  have  kept  it  away ; 

(a)  PUrce  v.  fSpcr,  17  Vet.  1.    Reeve  r.  Parlnnt,  anie,  p.  390, 
Vol..  II.  LI  i  say, 
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18S1.  I  a«j9  perbaps ;  for  all  those  r^uladons  probdbly  conkl 
not  obviate  the  sudden  evils  which  a  misdiievoiis  beuud 
might  eflfectr  There  are  by  this  deed,  diiecton*  traateesi 
aurveyors,  auditors,  &c<,  to  hb  appointed;  thegenersl 
management  is  to  be  in  the  directors;  they  are  to  have 
meetbgs,  and  to  be  paid  if  they  do  their  duty ;  if  not,  to 
pay  forfidt;  the  auditivs  are  to  inqiect  the  aoooonts; 
the  directors  are  to  say  where  the  boolia  shall  be  kqit 
All  this  should  have  been  donc^  if  the  sooie!^  had  been 
regularly  carried  on,  according  to  these  artides.  It  does 
not  now  come  before  me^  as  if  it  had  hith^to  been  con- 
ducted on  the  principles  of  the  deed,  but  as  a  society 
that  has  not  been,  and  perhaps  for  that  reason, 
never  can  be  conducted  on  those  principles*  I  must 
consider  the  regulations  of  the  deed  not  to  have  been  atr 
tended  to,  and  we  must  look  upon  it  as  a  general  part- 
nership, not  connected  with,  and  dqiending  an  these 
particular  stipulations;  they  cannot  be  relieved  in  the 
same  way  as  if  they  had  conformed  to  them.  With 
these  voluntary  associations,  the  Court,  before  it  inter- 
feres, must  see  that  it  is  under  an  obligation  to  act^  and 
that  it  can  jefifectually  act|  for  the  benefit  of  the  persons 
who  have  laid  out  their  money  in  a  way  in  which  diere 
must  be  so  much  difficulty  in  recovering  it 


Jforoft  9.  The  Lord  Chancellor^  after  observing  that  the  society 

was  not  constituted  according  to  the  deed,  saic^  thqr 
must  invest  themselves  with  the  characters,  that,  accord- 
ing to  the  deed,  they  ought  to  have,  before  they  came 
to  the  Court  If  they  would  not  act  upon  theur  deed, 
the  Court  could  not  manage  their  af&irs  for  them. 

Injunction  dissolved. 
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PAGE  V.  WILSON.  '     ,5»t". 

Match  9m 

15,  14. 

rW^HISwBsaBUlbytherectorofPon^SrU'^inJBcseryfor  Landswhkh 

-*-   tithe  of  wood  and  underwood.    The  Defendant,  Sir  J^  ^^^^^  ^ 

H.  W.  FFSson^  was  the  owner  and  occupier  of  some  woods  tithes,  More 

within  the  parish,  called  the  Priory  Woods^  containing  ^J2noi7,by 

about  68  acres;  the  other  Defendants  were  occupiers  of  one  of  the 

other  lands.    By  their  first  answer,  they  admitted  the  and  oomii^ 

Defendant  to  be  rector,  and  as  such,  to  be  entitled  to  the  Crown  on 

all  tithes  in  the  parish,  except  the  tidies  of  wood  and  rion,  were 

underwood  in  the  IVwy  Woods^  and  of  hedges  or  hedge-  ^^S^S!.  m? 

rows  in  the  parish,  not  being  of  greater  width  than  one  ^them  to 

rod,  and  produdng  wood  used  for  fencing  and  fuel,  in  ^^m^as- 

the  pariah,  by  the  occupiers.  They  then  set  up  a  custom  teriea^  whose 

by  which  the  PrUny  Woods  were  discharged  from  the  nJ^oLi  ri^t^ 

paym»t  of  all  tithes  of  wood  and  underwood,  which  <ii»oluUoD, 

,  are  DO  longer 

custom  they  attributed  to  the  woods  having  formerly,  and  exempt  from 

before  the  time  of  legal  memory,  been  the  proper^  of  a  g^^^  ^^ 

nxmastery  or  priory,  called  Panfidd  Pruny.    Th^  also  A  custom  in 

stated,  that  from  the  time  whereof  &c.,  by  a  certain  hundl^  ex- 

antient  custom,  used  and  approved  within  and  through-  emoting 

out  the  said  parish  oi  Panfield^  which  was  and  always  had  bedews, 

been  within  and  parcel  of  the  southern  division  or  dis-  l^^^"/'  V^ 

^  in  width,  trom 

trict  of  the  hundred  of  Hiuekfin-d,  in  the  county  of  tithes  of  wood 
Etteah  and  widim  and  throughout  all  the  other  parishes  ^J^'^^^^]. 
mthin  the  said  southern  divisions  and  ^strict  of  the  said 
hundred,  (being  nineteen  other  parishes,)  no  tithes  of 
wood  or  underwood,  cut  in  hedges  or  hedgerows,  not 
bttng  of  greater  width  than  one  rod,  were  ever  due  or 
pqrable  to  or  for  tibe  use  of  die  rector  of  the  said  parish- 
of  PMffidd;  but  that  by  such  custom  all  the  said  hedges 
and  hedgerows,  not  being  of  greater  width  than  one  rod, 
bad,  during  all  the  time  aforesaid,  and  still  were,  exempt 
or  dischai^^  of  and  from  the  payment  of  all  tithes  of 
L 1  2  wood 


514  CASES  IN  CHANCERY. 

1821.  wood  or  underwood,  arising  and  cut  from  the  same. 
They  stated  that  they  had  cut  no  wood  or  underwood, 
except  such  as  fell  within  these  exceptions,  and  the  lop- 
pings of  some  ancient  pollards.  There  was  an  inac- 
curacy in  one  part  of  the  answer,  with  respect  to  the 
exception  of  hedges,  it  bemg  mentioned  as  extoding 
only  to  hedges  producing  wood  used  for  faadng  and 
fuel,  in  the  parish,  by  the  occupiers. 


The  Defendants  having  afterwards  discovered 
material  documentary  evidence,  obtained  leave  to  file  a 
supplemental  answer;  by  which  they  stated  that  the 
manor  of  Prion  Panfylde^  in  the  county  of  Estei, 
and  all  the  lands  and  tenements,  meadows,  feedings, 
pastures,  woods,  and  underwoods,  lying  and  being  in 
Panfylde^  in  the  county  aforesaid,  called  Panjjfdt  Prianfj 
were  part  of  the  possessions  of  the  late  dissolved  monas- 
tery of  Christ  Church  Canterbury^  and  the  ccmvent  of 
the  same  place,  which  was  one  of  the  greater  mcmasteries, 
and  came  to  the  crown  by  the  dissolution,  suj^ies- 
sion,  grant,  or  surrender  thereof,  and  by  the  statute 
31  Hen.  8. ;  and  that  the  said  manor,  lands,  ftc,  were 
before  and  at  that  time,  by  prescription,  composition,  or 
other  lawful  ways  and  means,  enjoyed  by  the  said 
monastery  and  convent,  free  from  the  payment  of  any 
tithes,  whether  great  or  small,  or  of  any  modus  in  lieu 
of  such  tithes,  or  of  any  ecclesiastical  dues  whatsoever. 
They  then  stated  a  grant  from  the  crown  in  the  dOth 
Hen.  8.,  of  the  manor  o(  Priors  Pax^ylde^  and  the  lands, 
&&,  called  Pmjyide  Priory^  to  Sir  QOn  Capdly  his 
heirs  and  assigns;   the  Priory  Woods  were,  they  be- 
lieved, part  of  Pm^j^e  Priory^  and  had  never  paid 
tithe  of  wood  or  underwood. 

The   earliest  document  produced  was  a  grant  of 
H€nry  I.,  confirming  to  the  monks  of  iSf.  Stephen  qfCaeHf 

in 
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in  NcmumAf^  whatsoever  King  WiUiam  bis  &tlier,  and  1821'. 
Qneen  MaiUda  his  wife^  gave  BpA  granted  to  God,  and 
to  St.  Stephen  of  Caen  g  amongst  the  estates  comprised^ 
was  one  thus  described ;  <<  And  in  Essex,  the  little  manor 
*'  of  Panfisldf  witb  tbe  wood  and  lawns  thereto  adjacent, 
^'  discharged  and  quit  of  all  customs,  which  Walerand' 
^  Fitx  Balph  gave,  witb  all  the  tithe  of  other  his  land." 
In  die  thurd  year  of  Hefify  the  Fifth,  (1416,  the  year 
after  the  suppression  of  the  alien  priories,)  the  alien 
manor,  called  the  prioxy  of  Paw^ekkf  in  Essex,  with 
other  possessions  of  the  abbot  and  convent  of  St.  Stephen 
afCaen^wBSgrantddtoX  Wod^ousjinfee.  Edwardibe 
Fourth,  in  the  first  year  of  his  reign,  (1461,)  granted 
the  manor  of  Pan/lelde,  otherwise  called  the  Priory  of 
Paw^ldj  to  QresUda  Hinder  in  fee.  {a)  It  appeared  by 
redtak  in  certain  letters  patent  of  the  22d  or  2dd  of 
Edward  the  Fourth,  and  in  an  act  of  parliament  of  the  7th 
of  Henry  the  Sevendi,  that  GresUdtt  Hinde,  in  the  1 1th  of 
Edward  the  Fourth,  sold  the  manor  ofPattfeld  to  Thomas 
Archbishop  of  Canterbury,  and  enfeoffed  certain  persons 
of  it  to  his  use,  by  the  king's  licence;  and  in  the  fol- 
lowing year,  the  archbishop  and  his  feoffees,  by  the  king^s 
licence,  conveyed  it  tp  the  prior  and  convent  of  Christ 
Church  Canterbury,  and  their  successors.  The  grant 
to  tbe  prior  and  convent  was  ratified  by  the  letters 
patent  of  the  22d  or  2Sd  of  Edward  the  Fourth.  The  act 
pf  the  7th  of  Henry  the  Seventh,  was  made  upon  the  peti- 
tion of  the  pridr  of  Christ  Church,  for  the  purpose  of  con- 
firming the  grant  to  that  convent,  notwithstanding  the 
act  of  resumption  of  the  13th  of  Edward  the  Fourth,  by 

(a)  Tlie  occasioii  oo  which  the  manor  reverted  to  the  Crown  did  , 
not  appear;  it  was  probably  by  a  forfeiture  incurred  in  the  course  of 
the  civil  wars  in  which  the  eountry  was  inrolved  at  that  period.  In 
Mwrm^i  Hisiory  of  Estek^  voLii.  p.  407.,  Henry  the  Sixth  is  said 
to  have  granted  it  to  Kin^i  College^  Cambridge,  in  February  1460, 
shortly  before  his  dethronement 

Lis  virtue 
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1821.  virUie  of  whieh^  some  process  i^ainst  the  prior  had,  as 
p^^^  the  petition  stated,  been  oommeiioed  in  die  ETdipqaqr, 
V.  Chrisi  Church  Canterbunf^    was    one   of  the   greater 

monasterieSy  and  its  possessions  vrece  suneodered  to  die 
crowni  on  the  24tfa  Fsbruary^  90  Henrg  8.  In  Mardkj 
in  the  same  year,  Henry  the  Ei^^ith  gnuited  the  maaor 
of  PiotfddPrionfj  to  Sir  Giks  CapeU  m  fee. 

,  Evidence  was  entered  into  on  both  sides,  vith  respect 
to  the  alleged  custom  for  the  exemption  of  hedges^  the 
eflfect  of  which  is  stated  in  the  judgment  of  the  Court 
There  was  also  evidence  of  the  nonpayment  of  tithe  fix 
the  Pridi^  Woods. 

Mr.  Home  and  Mr.  Stephen  for  the  Plainti£ 

The  evidence  does  not  by  any  means  support  the 
alleged  ctstom  as  to  the  hedges ;  it  is  proved  that  the 
southern  division  of  the  hundred  of  Hindcfbrdj  for 
which  it  is  laid,  is  a  district  of  recent  origin.  A  custom 
in  non  decimando  cannot  be  good  for  a  parish,  and 
supposing  it  could  be  laid  for  a  district  consisting  of 
nineteen  parishes  only,  it  must  be  immemorial,  which 
cannot  be  the  case  unless  the  district  is  equally  im- 
memorial. In  Mantett  v.  Paine  (a),  a  similar  custom 
was  laid  for  a  parish,  but  the  Court  said  diere  was  no 
distinction  between  copses  and  hedgerows. 

With  respect  to  the  Priory  Woodsj  the  evidence  of 
non-payment  of  tithes  is  very  loose,  and  it  is  not  proved 
that  these  woods  are  identical  with  those  formerly  bdong- 
ing  to  the  monastery  of  Christ  Church  /  the  best  evidence 
on  this  point  would  be  die  tide  deeds,  which  the  De- 
fendant has  not  produced.  But  if  these  facts  were  ad- 
mitted, the  materid  point  to  be  proved  would  be^  that  at 

(a)  4^GunU  1504. 

the 
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die  time  ^  the  disscdattOD,  the  lands  were  l^id  by  the  162h 
monastary  of  Gini^C^dlUwfiiUy  discharged  HmMi9g 
T.Gtf^.(a)  Tlie  Defendants  allege  that  the  knds  were  at 
diet  time  discharged  by  prescription^  for  which  purpose 
they  ought  to  prove  an  immenuMrial  possession  in  the 
monastery.  Ctaoill  ▼•  Oram,  (b)  Here  the  lands,  before 
the  time  of  legal  memory,  were  part  of  the  possesridns  of 
the  foreign  monasteiy  of  Caeng  they  then  came  to  the 
Crown,  and  having  been  granted  to  lay  persons,  passed 
from  them  to  the  mmiastery  of  Christ  Churchy  which 
it  is  contended  might  have  the  benefit  of  a  prescription 
enjoyed  by  the  monks  of  Caen.  But  even  if  that  mo-* 
nastery  ccmsisting  of  aliens,  could  be  permitted  to  pre- 
scribe, the  right  must  have  been  destroyed  when  the 
lands  came  into  lay  hands,  and  there  can,  therefore^ 
be  no  prescription  now.  It  is  laid  down  by  Lord 
Hobartj  in  Wr^U  v.  Gerrard  (c),  that  prescription 
must  be  founded  on  the  presumption  of  the  land  always 
having  been  in  spiritual  hands. 

Mr.  Heald^  Mr.  Tredaoe^  and  Mr.  Blake  for  the 
Defendants. 

The  custom  with  respect  to  the  hedgerows  does  not 
dqpend  on  the  district  being  called  the  southern  division 
of  the  hundred  of  Hinckford.  Whether  the  division 
is  modem  or  antient  does  not  signify,  if  we  prove  the 
custom,  and  identify  the  lands  over  which  it  extends, 
and  there  is  evi4ence  enough  to  entitle  us  to  an  issue. 
The  ancient  pollards  are  not  titheable,  Walton  v. 
Pnfor.{d) 

(a)  BmiB.87.    tGwai.ei9. 

(S)  4  GWtf.  ISM.  The  Matier  of  the  M^ib  lemariGsd  upon  an 
inscciUBcy  attributed  to  tbe  Court  id  this  case^  in  ftsting  that  the 
unity  was  dertroyed,  by  the  landB  bong  in  lease  at  the  time  of  the 
dinolutioa;  the  contrary  having  been  decided  in  the  preriouB  case 

(c)  Hob.  306.    4  GwUL  575.  (iQ  >  ^^MIL  SS7. 

L  1  4  With 
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1821.  'Wkh  respect  to  the  IVMryFFcxNbytbeya^ 

identified  with  the  possessions  of  the  maoks  of  Caen* 
The  grant  of  Hemy  the  First  oonveys  «  the  wood'*  cwly, 
using  the  singular  number;  but  in  the  grant  of  Hemy 
the  Eighth  to  Sir  GUes  Capdl^  there  are  the  words, 
<<  cum  boschis  et  wbboschis^'  making  it  probable  thai 
the  latter  included  something  more;  these  woods  majf 
therefore^  have  been  the  proper^  of  the  monastery  of 
Christ  CJmrch  immemorially,  which,  with  the  evidence  of 
non-payment,  would  establish  the  exemption.  But  if 
the  identiQr  of  the  woods  with  those  of  the  alien  priory 
were  made  out,  it  is  clear  that  they  might  then  have 
been  discharged ;  for  the  monks  of  Caen  being  subyecte 
of  the  king  of  En^nd^  were  entitled  to  the  same  pri- 
vileges. See  CdMffs  case  (a),  and  Baeori^  argumeDts 
on  the  case  of  the  post-nati.  If  they  could  hold  land, 
it  would  be  singular  if  they  could  not  enjoy  an  ex- 
empton ;  besides,  the  law  of  prescription,  as  a  part  of 
the  canon  law,  extended  over  all  the  countries  in  the 
spiritual  dominions  of  the  pope. 

In  order  to  have  the  benefit  of  an  exemption  under 
the  statute  SI  Hen.  8.,  it  is  not  necessary  to  shew  in 
what  manner  the  discharge  originated.  In  Nash  v. 
Molins  (fi),  it  was  resolved  to  be  su£5cient  to  prove  that 
the  prior  held  the  land  discharged,  "  and  if  he  held  it 
'*  discharged,  non  refeti  by  what  means,  for  it  shall 
"  be  intended  by  lawful  means."  So  in  Priddle  v. 
Napier  (c),  and  Lamprey  v.  Bodke  (d),  and  in  the  Arch- 
bishop of  Canterbmj/s  case  {e\  where  the  effect  of  the 
statute  is  considered  at  large.  But  if  the  evidence  of 
the  previous  title  obliges  us  to  go  back  to  an  earlier 
period  than  the  dissolution,  the  difficulty  arising  from 
the  land  having  been  in  lay  hands  is  got  rid  of  by  the 

{a)  7  Co.  1.  {b)  Cro.  EUx,  206.     4  GwiH,  169. 

(c)  1 1  Co.  14.  b.     1  GwUl.  84S.  (rf)  Amb.  SSI.    SGwUl.  S59. 

(e)2Co.4i.     I  GwUi.  IS9. 

4*  case 
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case  of  the  Bishop  of'  Unecin  y.  Cooper  (a),  whiere  1821. 
lands  discharged  by  prescripdon,  being  granted  by  the 
Inshop  to  the  Duke  oi  Somerset^  and  afterwards  re- 
granted,  the  prescription  was  held  to  be  revived.  This 
proves  that  the  utmost  eflfect  of  the  land  passing  to  a  lay- 
man,  is  to  suspend  the  exemption,  and  in  this  case  it 
must  have  been  revived  by  the  grant  to  Christ  Church. 

.  In  the  Bishop  of  Winchestet's  case  (ft),  it  was  held, 
that  die  tenant  of  the  bishop  might  prescribe,  and  one 
of  the  reasons  assigned  was,  that  it  would  benefit  the 
bishop  by  increasing  the  rent  l^iritual  bodies  would 
derive  the  same  benefit  fix>m  their  alienees  being  able 
to  prescribe.  If  they  demised  the  lands  for  1000 
years,  the  prescription  would  continue;  then  why  not 
if  they  aliened  in  fee?  In  Slade  v.  Drake  (c),  it  is  said, 
arguendo^  that  prescription  goes  to  the  assignee.  Ac- 
cording to  Lord  Hobari,  in  Wright  v.  Gerrard^  the 
prescription  is.*'  inherent  in  the  land,  not  a  thing  given, 
^  but  as  a  rum  em^  it  would  therefore  pass  with  the 
land,  whoever  might  become  entitled. 

This  property  was  in  the  possession  of  the  monks  of 
Caen  before  the  year  1200,  about  which  time  the  de- 
cretal epistle  of  Pope  Innocent  the  Third,  put  an  end 
to  arbitrary  consecrations  of  tithes ;  they  might  have 
taken  the  tithes  to  themselves,  which  would  then  never 
become  attached  to  the  rectory,  but  would  have  con- 
tinued vested  in  the  monastery  as  a  portion.  There 
may  have  been  a  grant  of  the  tithes  of  these  lands  by  the 
parson,  patron,  and  ordinary,  previous  to  the  ISth  Miz. 
If  the  discharge  arose  in  either  of  these  modes,  it  would 
not  be  destroyed  by  passing  into  lay  hands. 

(a)  Cro.  ma.  816.     1  Le<m.  248.     1  GwU.  1 65. 

(6)  2  Co. 45.     lGwiU,l67. 

(e)  Hvb.  895.     1  GwUl.  585.    See  p.  400. 

Mr.  Home 
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18SK.  Mr.  iXbme  in  reply. 

As  to  the  right  of  the  monks  of  Caen  to  prescribe,  it 
is  to  be  observed  that,  according  to  Lord  Cote,  pro- 
fession in  a  foreign  monastery  did  not  work  a  dvil  death 
here  {a) :  if  the  spiritual  character  was  not  recognised  in 
the  case  of  an  individual,  why  should  it  confer  a  privilege 
on  the  body,  who»  residing  abroad,  could  not  perferm 
the  ecclesiastical  services?    But^  if  they  ever  had  the 
right,  it  was  destroyed  by  their  suppression  in  the  2d  of 
i%n.4.      It  was  a  privilege  which  ceased  when  they 
could  no  longer  enjoy  it     The  dictum  cited  from  Wright 
V.  Gerrard.  is  contraiy  to  the  authorities ;  if  prescriptive 
exemption  were  inherent  in  the  land,  it  could  never  be 
lost  or  suspended.    The  doctrine  is  inconsistent  with 
the  case  of  the  Bishop  of  Lincoln  v.  Cooper^  for  there  it 
was  admitted  that  when  the  Bishop  granted  to  the  Duke 
of  Somerset^  the  prescription  was  gone.    In  that  case  it 
was  held  to  revive,  on  the  lands  returning  to  the  Bishop. 
The  great  distmction  between  that  case  and  this  is,  that 
here  the  lands  after  being  in  lay  hands,  returned  to  an 
ecclesiastical  body,  different  from  that  which  formerly 
had  the  benefit  of  the  prescription.    Besides  which,  it  is 
known  that  the  Duke  of  Somerset^  during  his  pro- 
tectorate, was  in  the  habit  of  seizing  upon  ecclesiastical 
property;  and  it  is  probable  that  he  acquired* the  estate 
in  question  by  some  irr^;ular  means,  and  afterwards, 
when  in  disgrace,  was  compelled  to  restore  it    If  so, 
his  possession  would  naturally  be  treated  only  as  a  tem- 
porary spoliation. 

The  Master  ^  the  Rolls. 

The  case  certainly  involves  a  question  of  great  im- 
portance, considering  the  great  extent  of  the  proper^ 

(a)  Co.  I«/i.  152.  b. 

that 
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thai  nay  be  alfected  by  itt  the  landf  €f  the  nenattic  i821. 
lioiifles  were  of  very  grealTaloe;  die  alien  priories  alone 
were  96  in  number  (a),  and  it  is  said  by  Maithem  Pari^ 
that  thdbr  poeaessioas  were  equal  to  diose  of  the  Kii^* 
Having  bestowed  considerable  attention  oa  the  sdbgecty 
and  having  arrived  at  a  dear  opinioo  on  it,  I  will  at  onoe 
state  what  tny  impression  is. 

The  case  divides  itself  into  two  branches ;  one  relating 
to  the  alleged  custom,  and  the  other  to  the  right  to  pre* 
scribe.  On  both  points  the  onus  lies  upon  the  De- 
fendants; for  it  is  now  dear,  whatever  doubts  may 
Ibnneriy  have  been  entertained,  that  the  tithe  of  wood 
18  due  by  the  coimnon  law  as  much  as  any  other  tithe; 
and  the  Plaintiff*^  title,  as  rector,  to  all  the  tithes  in  the 
parish,  except  those  of  hedgerows  of  less  than  a  rod  in 
widdi,  and  those  of  the  Prion/  Woods,  is  admitted. 

Firs^  with  respect  to  the  custom  to  exempt  the 

hedgerows,  it  is  properly  stated  as  a  custom,  and  not  a 

prescription.    Th^  state  it  as  a  local  custom,  by  vhtue 

of  whidi  all  wood  growing  in  hedgerows,  not  bdng  of 

greater  uridth  dian  one  rod,  is  exempt;  and  as  they  have 

laid  the  custom,  it  is  not  dreumscribed  with  reference  to 

the  use  of  it,  though  they  state,  in  the  beginning  of  the 

answer,  an  exempticm  only  for  wood  used  for  fencing 

and  fiid.    They  lay  the  custom  as  extmding  over  diis  Not  correct  to 

and  19  other  parishes,  forming  the  southern  division  of  ^  custom  ub2 

the  hundred  of  Hinckford,  and  they  are  a  little  incorrect  P><1  approved 

in  not  also  stating,  that  it  has  not  been  usual  to  pay  these  nineteen  other 

tithes  in  the  nineteen  other  parishes.    This  custom,  I  P^'^^ "^. 

^  -  1  tithcofaparti- 

think,  they  fail  of  supporting,  either  in  pomt  of  law  or  colarkind  was 

i-poi-toffect.  •     ixsssj' 

of  p. 
(e)  See  Acemmi  of  the  AUen  Priories.   London.  J.  NkkolU,  1779 ; 
in  whfdi  the  number  ii  stated  to  have  amounted  to  146. 

I  should 
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1821.  I  dboald  obsenre  iil80»  indqiieiideiitly  of  tfais^  dbat 

there  is  some  wood9  to  tlie  dth^  of  which  the  Plaintf 
is  indisputably  entitled;  for  it  is  proved  that  there  k 
some  wood  growing  in  detached  plaoeis,  which  therefiue 
is  not  covered  by  any  costom  or  prescription.  It  is  also 
proved  that  there  were  some  pollards  cut;  and  they  are 
.  not  proved  to  be  ancient  pollards.  In  order  to  privilege 
theniy  it  must  also  be  proved  that  they  are  timber;  by 
the  general  law  of  the  land  there  are  only  three  kinds  of 
timber,  oak,  ash,  and  elm ;  other  trees  may  be  timber 
by  custom,  but  no  custom  is  proved  here.  Some  of 
these  pollards  are  stated  to  have  been  hornbeam,  nufilc^ 
and  willow ;  they  are  not,  therefore,  comprehoided  in 
the  description  of  wood  protected  fiom  the  general  law 
of  tithing :  SUva  Cadua  /  nor,  if  they  wer^  is  it  ptored 
that  they  had  acquired  the  privilege  by  age.  Tlie 
Plaintiff  is  therefore  clearly  entitled  to  an  account  of 
them. 

•  The  circumstance  of  wood  growing  in  hedgerows  does 
not  constitute  any  ground  of  exemption;  it  is  not  a  new 
ipoint;  it  has  been  raised  before  in. nearly  the  same 
words  as  here^  and  with  respect  to  hedges  of  the  same 
width ;  but  the  answer  has  been,  that  if  they  can  be  pro- 
tected,  it  can  only  be  by  special  custom.  In  Biggs  v. 
Martin  (a)  an  account  of  the  tithe  of  wood  growing  in 
hedgerows  was  decreed,  the  Defendant  having  insisted 
that  it  was  not  due.  So  in  Turner  v.  fVeedon  (&),  Z19- 
Jkld-y.  Camper  (c),  and  in  ManteU  v.-  Paine  (d),  where  an 
exemption  for  hedgerows  less  than  a  rod  in  width  was 
claimed,  an  account  was  decreed,  the  Court  being  of 
opinion  that  there  was  no  distinction  between  copses 
and  hedgerows.  Nor  does  the  mode  in  which  thewood 
is  used,  make  it,  by  the  general  law,  less  subject  to 

(a)  S  GwU,  642.  (6)  1  Wood,  150.    S  GwUL  124. 

(c)  1  Wood,  550.  {d)  4  GwUL  1504. 

tithes. 
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tithes.  The  leading  case  on  this  subject  is  Wakon  v.  182K 
Tyran  (a),  where  Lord  Hardwicke  took  great  pains  to 
explfun  the  nature  of  the  tithe  of  wood ;  he  there  shews; 
that  being  UtheaUe  as  soon  as  it  is  felled,  the  use  to  which 
it  is  subsequently  implied  is  of  no  consequence^  except 
where  there  is  a  custom,  whidi  may  make  a  difierenoe. 

Then,  with  respect  to  the  custom,  being  a  daim  m 
non  decimando  by  laymen,  it  is  dear  that  it  cannot 
prevail,  exc^t  wiA  this  artide^  wood,  and  in  that 
case  it  must  also  be  proved  for  a  known  ascertained 
andent  district.  (&)  It  has  been  dedded  to  be  good 
in  the  wealds  of  Kent^  Sussex^  and  Surrey^  which  are 
known  andent  and  octensive  districts;  but  it  cannot 
be  laid  for  a  parish.  It  is  confined  also  to  wood ;  for 
when  it  was  tried  to  be  extended  to  agistment  tithe 
throughout  a  hundred  (r),  the  Court  hdd  that  such 
a  custom  could  not  legally  exist,  saying,  that  though 
a  custom  in  non  decimando  might  prevail  with  artides 
titheable  by  custom  only,  yet  it  could  not  be  set  up 
to  destroy  a  right  given  by  the  common  law.  I  do 
not,  however,  concur  in  the  view  taken  in  that  case* 
of  the  nature  of  the  tithe  of  wood,  it  not  being  a 
questi<Hi  now,  whether  tithe  of  wood  is  due  of  oonmMHi 
ri^t  An  argument  to  prove  the  contrary  is  drawn 
firom  the  petition  of  die  Commons  respecting  the  tithes 
of  wood,  in  the  Idth  year  of  Edward  III.  The  king's 
answer  was:  <<  Let  it  be  done  of  this  as  it  hath  been  done 
<<  heretofore^"  clearly  refisrring  to  an  antecedentcustom ; 
and  though  wood  differs  firom  other  titheable  artides  in 
not  yielding  annual  profits,  it  is  not  .the  less  titheaUe 
oa  that  account 


(a)  8G^f0t£f.827. 

(5)  See  ITagle  v.  Sdwardi,  8  And.  709.    4  QwUL  1449. 

\e)  Hicki  V.  WoodwH,  4  MoiL996.    S  GwUl.  SSO. 

In 
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Mt  1 «  In  fllis  ^sm  the  OBstom  is  not  laid  for  any  district  dtan 

'  _-     *     enbeasoBiilatedto  tbewealds,  or  erentoahiuMived; 
V,  it  18  only  a  modem  diTision  of  a  hundred.    Tlie  district 

WiuoK.      ou^t  ako  to  be  as  ancient  as  the  custom,  or  they  ooold 
notbeco*eztensiye;  batitisprored  byallthemtnesses 
that  this  division  was  made  within  the  last  fifty  years 
for  the  convenience  of  the  magistrates  in  the  adminis- 
tration of  justice.     This  -wQEuU  be  decide  even  if  the 
custom  werepafoved,  but  the  witnesses  fail  of  ertaWishing 
it*  ,  They  all  introduce  their  testimony,  by  saying  diet 
they  are  not  acquainted  with  any  such  custom,  and  then 
go  on  to  say,  that  they  have  never  heard  or  known  of 
any  tithe  of  wood  in  hedges,  or  of  the  loppings  or 
toppings  of  poUard  having  been  paid.    This  may  have 
happened  fxom  various  causes;  the  evidence  of  snch 
witnesses^  being  merely  negative,  is  o(  no  value^  as  is 
observed  in  1  GwSlinh  360.     Tlisre  are  also  several 
witnesses  who  ou^t  not  strictly  to  have  been  examined. 
Some  of  them  are  formers,  and  others  clergymen  widiin 
the  district:    one  of  the  latter  states  an  instanoe,  in 
which  he  teoeived  tithe  for  wood,  cut  in  a  hedge  of 
less  than  a  rod  in  width,  which  is  better  evidence  than 
No  custom  tfi    any  on  the  other  side.    The  proper  mode  of  proving 
^  bego^'  SBch  a  custom  would  be  by  the  evidmce  of  persons  who 
esLcqDtfor        fUled  the  wood  and  carried  it  away  without  paying; 
a  Imown    ^'  espectally  if  that  was  coupled  with  arefiisal  to  pay.    But 

sndent  dis-      {£  t^^  evidence  were  mudi  stronger,  it  is  a  fotal  obiectien, 

tnctf  not  low 

tlian  a  ooontv   that  the  district  does  not  compr^end  a  sufficient  extent 

or  a  hundned.   ^  legalize  the  custom ;    it  cannot'  be^  excqit  for  an 

ancient  district  not  less  than  a  county  or  a  hundred. 

The  reason  of  this  rule  is  not  so  easily  found,  unless  it 

be  to  render  it  less  likely  that  such  customs  should  be 

set  up  by  fraudulent  contrivances.    It  does  not  prevail 

as  to  tithes  only,  for  no  custom  could  be  laid  for  a 

vill,  without  statii^  it  to  be  an  ancient  viU.    The  audioy 

rities  on  this  subject  are  to  be  found  in  Hicks  v.  ffbodson^ 

and 
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and  in  Brookes  Abridgment^  and  Doctor  and  ShAfU  \9ih 
there  referred  to.  I  think,  theiefore,  that  the  Plaintiff 
is  clearly  entided  to  .an  acoount  of  the  wood  col  in  de- 
tached places,  and  of  the  poUards ;  and  that  the  De- 
fiendants  having  &iled  in  preying  the  exbtaDce  of  the 
custom,  and  the  requiaiteB  to  give  it  validity,  Aere  maat 
bean  account  of  the  wood  in  hedgerows  alao.  There  is 
no  contested  question  of  &ot,  the  custom  as  laid  being 
such  as  no  usage  could  support,  and  an  issue  is  there- 
fore quite  unnecessary. 

The  other  quesdon  is  of  more  importance.    I  agree 
that  the  evidence  of  the .  identic  of  the  lands  is  very 
loos^  and  the  Defendants  are  bound  to  lend  all  the  aid 
they  can  to  make  it  out  by  th^  most  satisfactory  proo£ 
It  is  not  enough  to  shew  that  the  monastery  had  bcachot 
it  subboschos  in  the  parish;    diere  oii^t  to  be  some 
evidence  of  the  quantify;  it  would  otherwise  be  easy  to 
extend  the  wood,  and  with  it  the  exemption.    Bnt  I 
think  there  are  oth^  circumstances,  tendkig  to  shew^ 
that  these  lands  were  included  in  the  possessions  of 
Christ  Church  CatOerbimf:    for  in  their  surrender  to 
Henry  YIII.  and  in.his  grant,  their  possessions  in  this 
parish  are  described  as  passing  by  the  name  i£  Parotid 
Priory  i  and  there  is  a  great  deal  of  evidence^  to  shew 
that  the  woods  in  question  are  c$Ued  the  Priory  Woods^ 
and  are  reputed  to  have  belanged  to  the  priory.    This, 
coupled  with  evidence  of  immemorial  non-spaymeirt  of 
tithe,  and  the  reputation  of  their  havmg  been  exempt, 
forms  a  body  of  evidence  in  favour  of  the  identity, 
though  suspicion  may  be  excited  from  the  non»pro- 
duction  of  the  titie^deeds.    But  if  the  case  turned  upon 
that  point,  it  would  be  a  proper  subject  finr  an  i8siie» 
there  being  fair  evidence  of  the  iact  . 

I  will»  therefore  assume  it  to  be  proved^  that  these 
sixty-eight  acres  formed  part  of  the  possessions  of  Christ 

Chufvh 
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1621.        Cherch  Canterbunfi  and  that  bdng  one  of  the  greater 
monasteries,  and  one  which  existed  before  the  time  of 
legal  memoiy,  and  there  bang  proof  of  non-payment 
of   tithe,    the  Defendant    makes   out   a  primd  Jack 
case  of  exemption,  bringing  himself  within  the  stat 
SI  Hen.  8.  c.  18.  s.21.,   giTing  to  the  grantees  of  the 
crown  the  benefit  of  exemptions  previously  enjoyed  by 
the  monasteries,  that  being  the  only  case  in  which  a 
layman  can  prescribe  in  nan  decmando.    The  rector, 
however,  undertakes  to  shew,  that  the  lands  were  not 
immemorially  in  the  possession  of  this  spiritual  houses 
and  that  it  only  came  to  them  in  1472,  about  seventy 
years  before  their  dissolution.    Against  this  it  is  first 
argued,  that  the  lands  granted  in  1472  do  not  correspond 
in  extent,  and  are  not  proved  to  be  the  same  with  those 
which  passed  to  Henry  VIII.,  and  by  his  grant  to  Sir 
Gftfes  Capdl.    But  I  think  the  evidence  is  quite  suffident 
to  prove  the  identity ;  for  in  all  the  grants  the  ipropestj 
passes  by  the  same   denomination,  of  the  manor  of 
Panfeldi    and  can  we  suppose  that  there  were  two 
manors  of  the  same  name  in  the  parish?    If  not,  it  is 
dear,  that  it  was  one  and  the  same  thing  that  passed  by 
all  these  grants.     And  though  in  the  grant  of  Hemy  I. 
the  word  boxhos  is  used  in  the  singular  number,  yet  in 
all  the  others  it  is  in  the  plural ;  the  words  are  large 
enough  to  comprehend  whatever  bdonged  to  Panfitld 
Priory  J  and  that  appears  to  have  been  the  subject  of  all 
these  grants. 

I  have  looked  into  a  little  book  that  contains  an  account 
of  the  alien  priories  {a\  and  also  into  Tanner's  N(h 
tiiia{b).  It  contains  an  account  of  the  numerous  pos- 
sessions bdonging  to  Ckrisi  Church  Canterlmry:  but  I 
do  not  find  that  they  had  any  thing  in  Panfidd^  though 

(a)  Accmud  of  the  ARm  Priories,  voL  i.  p.  12S.       (6)  Xeni,  It. 

they 
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they  had  in  Boding^  prior  to  the  ffrant  in  the  12th  of  1821. 
Edward  IV.,  which  is  mentioned  there,  corresponding 
entirely  with  the  Plaintiff's  account.  The  first  grant 
to  the  monks  of  Caen  appears  to  have  been  by  Wakran 
JPitz  Bglpk^  and  it  is  a  mistake  to  suppose  that  it  came 
to  them  in  the  time  of  Hemy  I. ;  for  .he,  in  his  letters 
patent,  acknowledges  it  to  have  been  granted  to  them  by 
his  father  William.  This  agrees  with  what  is  stated  in 
the  account  of  the  alien  priories,  which  mentions  Panfield 
to  have  been  given  to  the  abbey  oiSt.  JSiephen  by  JVakran 
Fit*  Banalphy  in  the  4th  of  William  the  Conqueror. 
However,  I  do  not  speak  from  this,  but  from  the  grant 
itsd^  from  which  this  very  material  &ct  appears,  —  that 
in  the  time  of  William  it  belonged  to  a  subject,  and  was 
given  by  him  to  the  monastery.  The  title  originates 
with  him,  and  is  thence  traced  downwards  to  Wcdehouse^ 
afterwards  to  Griselda  Hinde^  and  ultimately  to  ChriU 
Churchy  Canterbuiy. 

The  question,  therefore,  is  not  feft  to  any  presumptions; 
and  we  must  inquire,  whether,  if  a  claim  to  tithes  had 
been  made  while  the  property  was  in  the  possession  of 
Grisdda  Hinde^  or  of  Wodehouse,  they  could  have  made 
any  defence  to  it.  It  is  admitted,  that  laymen  were  by 
law  incapable  of  having  the  pernancy  of  tithes  or  pre- 
scriptive exemption.  Tithes  were  a  spiritual  property 
granted  to  spiritual  persons  for  spiritual  purposes,  and 
the  law  forbad  a  grant  of  them  to  laymen ;  no  usage 
could  legalize  it.  Tliis,  however,  is  nofc  a  case  upon 
the  pernancy  of  tithes,  or  about  a  portion,  but  it  is  a 
case  of  exemption ;  and  the  answer  to  Griselda  Hinde 
and  Wodekouse  would  have  been,  that  being  lay  persons 
they  could  not  prescribe;  they  must  have  stated  it 
to  be  derived  originally  from  Filz  Balph,  and  it  follows, 
that  even  if  the  doctrine  oiHobart^  in  Wright  v.  Gerrard^ 
be  law,  it  would  not  apply,  for  he  puts  the  case  of  lands 

Vol.  II.  M  m  having 
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183 1.  having  always  been  in  spiritual  hands:  these  finl  he- 
Jonged  ^  a  layman,  then  came  into  spiritual  bands,  and 
then  to  lay  persons  again. 

With  respect  to  the  doctrine  of  Hobartj  it  is  in  the 

first  place  merely  dickanj  not  called  for  by  the  casc^ 

By  the  com-     which  was  decided  upon  the  unity  of  possession.     It  is 

Isnd  equaUy      be^des  contrary  to  the  fundamental  principles  of  die 

^,^1^  ^i^h     common  law,  by  which  sll  land  is  equally  charged  with 

can  be  Ao  ex-    tithes;  to  suppose  a  single  adre  not  charged  ia^  quite  a 

hS^Hn  the    "^***'^*     *''*^°*  ^^  earliest  periods  tithes  were  ereiy 

landk  wher^  due  to  somebody ;  even  in  extra*parochja]  fdsoes 

they  are  payable  to  the  king.     And  although  when  in 

spiritual  bands  no  tithes  were  paid,  that  was  fisom  the 

rule   '*  ecclesia  decimas  nan  sohii  ecdesMt^  and   no^ 

as  he  supposes,  from  any  non^chaige  inherent  in  the 

land    The  land  was  still  liable^  though  the  payment 

was  suspended.    This  case  was  in  IGSO,  but  what  Loid 

Hdbart  said  in  it  seems  to  have  had  no  effect  at  all  upon 

the  judges  who  decided  Sjsfdefsm  v.  HpUnes  (a),  in  1722. 

This  doctrine,  however,  could  not,  even  if  ccffireot,  oonfin 

any  immunity  from  tithes  upon  these  lands;  they  must 

have  been  subject  to  them  at  the  time  of  the  grant  by 

Fits  RalpL  I  observe  also  a  very  striking  circumstance^ 

that  none  of  the  grants  purport  to  pass  the  tithes  of 

these  lands,  although  in  the  grant  of  Hemy  I.,  where 

the  grant  of  Fiiz  Ralph  is  recited,  it  is  said  to  havein* 

eluded  the  tithes  of  his  other  lands. 

These  lands  then  being  liable  at  the  common  law, 
could  be  exempt  only  by  some  of  the  modes  that  have 
been  mentioned ;  real  composition,  bull,  order,  unity  of 
possession,  grant  or  prescription.  If  it  was,  as  now 
stated,  by  prescription,  still  there  must  have  been  a 

(«)  Cro.  Car.  4SS.    Sir  W,  Jonu^  S6S.    S  GwU.  479. 

grant. 
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gMnti  tkat  is,  a  grant  is  presumed;  and  the  Court  is        1821. 
bolMl  to  presoine  that  the  grant  was  such  as  it  ought 
to  have  been;  that  it  was  made  to  this  spiritual  body 
and  th^  successors,  for  spiritual  purposes,  and  so  as 
ntt  to  enable  them  to  aliene.    If  the  grant  was  made 
oCket^H^  it  was  ft  transgression  of  the  law,  and  would 
fattM  fad  to  great  mischiefs,  as  by  their  alienations  the 
ch»eb  wonld  be  stripped,  without  any  provision  being 
1^  (bt  the  performance  of  the  duty.    It  is  on  the  general 
principle,  that  unless  there  be  sti'ong  evidence  against  it^ 
yott  must  presume  omnia  rite  acta^  and  not  from  any  undue 
fitvour  to  the  church,  Aat  the  courts  have  always  supposed 
audi  grants  to  be  made ;  so  tliat  when  the  bodies  were 
dissohred,  they  would  not  pass  to  the  crown   or  its 
grantee.     The  annihilation  of  the  alien  priories  piit  the 
exemptions  of  their  possessions  upon  the  same  footing 
with  those  of  the  lesser  abbies  dissohred  by  the  stat 
27  Hen.  8.,  and  on  which  those  of  the  greater  abbies 
would  also  have  stood,  had  it  not  beeh  for  the  saving 
chos^  in  the  stat.  31  Hen.  8.     The  question  rdative  to 
the  possessions  of  the  lesser  abbies  was  much  discussed 
in  Sjfdffom  and  Holmes^  a  case  of  great  authority.     Croke^ 
who  thought  the  lands  continued  to  be  exempt,  did  not 
pot  it  upon  the  ground  suggested  by  Lord  Hobartj  but 
argued,  first,  that  the  exemption  ought  to  be  presumed 
to  have  drigiliated  in  a  real  composition.    But  if  so,  there 
mufi^  have  been  some  equivalent  given  in  return;  the  other 
judges,  dierefore,  would  not  presume  a  composition^ 
the#e  being  no  evidence  of  it,  but  considered  it  to  be  a 
prescriptive  exemption,  whicih  ceased  at  the  dissolution 
of  the  abbey,  or  upon  alienation  to  a  layman.     Croke 
then  endeavoured  to  support  his  opinion  upon  the  stat. 
SI  Hen*  8.,  by  arguments,  which,  however,  are  quite 
contrary  to  all  the  subsequent  authorities. 

M  m  2  If, 
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1821.  I^  in  the  present  case,  the  proof  of  the  nonpayment 

be  sufficient  to  raise  the  presumption  of  a  prescriptive 
privilege  in  the  spiritual  body  attaching  on  the  land ;  it 
would  be  the  same  with  respect  to  the  lands  belonging 
to  all  die  alien  priories,  and  the  lesser  abbies  dissolved 
by  the  stat.  27  Hen.  S«,  many  ot  which  enjoyed  ex- 
emptions. What  would  there  be  to  prevent  them  from 
attaching  on  the  lands  in  the  hands  of  the  grantee? 
Yet  it  is  well  settled,  that  except  where  it  was  saved  by 
the  Stat.  31  Hen.  8^  the  dissolution  of  the  body  dk> 
solves  the  exemption.  That  has  hitherto  been  the  law 
as  to  all  this  large  mass  of  property;  and  to  yield  to  the 
contrary  arguments,  would  overturn  the  case  of  S^ebm 
y.  Hcimes^  and  the  other  audiorities  which  have  ruled, 
that  in  these  cases  the  Court  must  presume  that  species 
of  exemption  which  would  not  have  perpetuity  in  the 
hands  of  lajrmen. 

I^  then,  at  the  time  these  lands  belonged  to  lay 
persons,  they  could  not  have  resisted  a  demand  of  tithes, 
the  question  will  be,  whether  the  right  to  prescribe 
could  be  revived.  The  case  of  the  Bishop  of  Lincoln 
V.  Cooper  (a),  of  which  we  have  only  a  very  imperfect 
account,  is,  I  think,  distinguishable  from  this.  We 
know  the  suspicions  that  would  attach  upon  a  temporary 
transfer  to  the  Duke  of  Somerset,  and  it  might  have  been 
considered  as  an  undue  exercise  of  authori^,  leaving 
the  right  all  along  .vested  in  the  bishop.  But  supposing 
that  the  property  was  treated  as  having  belonged  to  him^ 
still  it  came  back  to^the  same  body  that  previously  held 
it  before^  and  the  decision  was  that  the  prescriptive 
right  of  the  bishop,  which  protected  it  in  his  hands, 
did  not  cease   altogether   by    its  bejng  parted  vrit^ 

(a)  Cro.  EL  816.     1  Gwtt.  163. 

for 
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ibr  a  time;  the  grant  purporting  to  be  a  personal  1821. 
privflege,  which  might  exist  in  the  bishop.  The 
principle  of  Sydaam  v.  Holmes  was,  that  when  the 
body  was  dissolved,  the  privilege  was  gone ;  but  in 
the  case  of  the  Bishop  tif  Lincoln^  the  body  con*- 
dnued  the  same.  Tithe  does  not  grow  out  of  the 
land,  but  is  a  separate  and  distinct  property;  the 
right  might  have  existed  in  the  bishop,  while  the  land 
belonged  to  die  Duke  oiSomersety  and  the  land,  therefore, 
might  have  become  again  discharged  when  it  returned 
to  its  former  owner.  It  was  a  question  on  the  con- 
struction of  the  grant,  whether  the  right  was  gone  by 
the  temporary  loss  of  the  land.  The  case  of  Sydown  v. 
Hdmes,  decided  about  45  years  after  this,  comes  ex- 
pressly to  the  point,  that  the  non-payment  of  tithe  does 
not  draw  with  it  a  presumption  of  such  a  durable  ex- 
emption as  would  continue  in  the  hands  of  a  layman. 

It  is  not  necessary  to  enter  into  the  consideration  of 
the  Bishop  of  Winchester's  case,  and  the  other  cases 
turning  either  upon  the  unity  of  possession,  or  upon 
the  question  whether  the  exemption  continued  when  the 
lands  were  not  in  prapriis  manibus.  It  was  argued, 
that  as  it  was  more  beneficial  to  the  spiritual  bodies  to 
lease  their  lands  tithe-firee,  they  ^ould  derive  similar 
benefit  firom  being  able  to  sell  them  with  that  privilege, 
but  observe  what  mischiefs  that  would  let  in;  they 
might  become  utterly  impoverished  by  the  sale  of  all 
their  possessions.  Coaley  v.  Keys  (a),  and  the  other 
cases  prove,  that  if  the  lands  be  leased,  the  privilege 
of  order  is  suspended;  but  if  it  be  absolutely  parted 
with  it  is  lost  The  analogy  subsists  with  respect  to 
the  crown ;  it  has  the  privilege  of  prescribing,  but  in 
the  hands  of  its  grantee  the  lands  became  liable  of 

(«)  4  GwUl.  1308. 

M  m  3  iio\xx%t\ 
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1821.  course;  tlie  courts  do  not  presume  tliat  there  was  ai^ 

"^      '  -'  durable  exemption,  but  refer  it  to  privilege  only,  wliidi 

V.  by  the  alienation  is  gone. 


Wiuon; 


With  all  spiritual  bodies,  the  privilege  erases  when 
the  body  is  dissolved.     In  the  case  of  the  I)eaa  and 
Canons  of  Windsor{a\  where  <'  a  prescription  was  Viewed 
*<  of  a  discharge  of  tithes   in   an   abbot,   prior,  mod 
^^  convent,  and  that  the  corporation  was  afterwards 
<'  dissolved,  because  all  the  monks  diedf  and  the  abbot 
<<  also ;  and  it  was  holden  by  the  Court,  th^it  he  who 
*'  is  now  owner  of  it,  and  holdeth  the  lands,  shall  pi^ 
^^  tithes,   for  a   layman  cannot  prescribe  in  ntm  4ra- 
<<  mandoi  and  the  prescription  continues  no  loi^ger  thifi 
<^  the  land  continued  in  the  abbot  and  convent's  h^n^s.^ 
This  is  precisely  in  point     In  Degg^s  Parsoris  QfWh' 
seUoTj  p.  382.,  it  is  laid  down  that  if  lands  b^of|gii|g 
to  any  of  the  lesser  monasteries,   and   dischai^ged  by 
order,   had  been  granted  by  the  king  to  one  of  tfie 
gi-eater  monasteries,  they  would  not  retain  the  exemp- 
tion, the  right  to  tithe  reverting  to  the  parsoq  imme* 
diately  upon  the  dissolution;  and  the  greater  nionasleiy 
would  not,  therefore,  hold  them  discharged^     Tbei^  is 
a  case  of  Bolls  v.  Atkinson  {b\  where  the  Ai^bpt  of 
Abingdon  being  seized  of  lands  discharged  by  prescrip 
tion,  granted  it  to  All  Souls  College*    It  wa^  h^4  Um 
the  discharge  was  gone,  for  it  could  not  be  intended 
to  be  a  real  composition,  not  being  pleaded  or  foond 
to   be  so,   but  that  it  was  a  mere  prescription,  and 
personal  to  the  abbot,  and  did  not  run  with  the  land. 

Upon  these  principles  and  authorities  the  defence  is 
completely  negatived;  and  if  there  were  any  doubt  r^ 
maining,  I  think  the  way  in  which  it  is  pleaded  is  not 

(«)  GodboU,  211.  {b)  I  Lcuinz,  185.     i  Sid.  520. 

sufficient. 
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sufficient.  In  general  it  is  enough  to  say  that  at  the  1821. 
time  of  Ae  dissolution  the  abbey  held  it  dischai^  by 
some  mode  or  dther :  but  here  the  prescription  should 
baye  been  pleaded  in  the  monastery  of  St.  Stephen  of 
Caefif  for  as  the  case  is  circumstanced,  the  right  is  derived 
£rom  that  monastery,  and  not  from  that  of  Christ  Church. 
Ybtt  should  say  that  the  monastery  of  Si.&^phm  had 
the  immemorial  exemption,  which  subsisted  imperish- 
ably  till  the  dissolution.  That  should  hare  been  put  upon 
ihe  record.  You  cannot  take  the  party  by  surprise;  th^ 
specific  title  that  is  laid  must  be  proved.  You  are  not 
at  liberty  upon  this  statement  to  engraft  a  new  case,  ad'^ 
fnitting  that  Christ  Church  was  not  immemorially  pos- 
sessed, and  claiming  the  exemption  by  virtue  of  the 
possession  oi  another  religious  body. 

We  may  also  observe,  that  it  is  not  very  probable 
that  there  is  really  any  such  exemption.  The  grants 
comprise,  besides  these  woods,  other  lands,  meadows^ 
and  pastures,  all  of  which  have  gone  together.  The 
woods,  it  b  said,  are  now  exempt,  while  all  th6  rest,  the 
more  valuable  parts  of  the  property,  are  liable.  This 
would  be  a  singular  exemption.  All  the  property  passed 
by  the  same  grants,  and  by  the  same  words ;  then  if 
there  had  been  this  qualified  exemption,  would  not  the 
grants  have  mentioned,  with  respect  to  the  wocds,  that 
ihey  were  not  titheable  ? 

In  addition  to  this,  there  is  a  case  of  Penfbld  v.  Groome 
directly  in  point;  it  i^  not  reported,  but  I  have  procured 
wy  own  brief  in  it,  and  the  short-hand  writer's  notd  of 
the  judgment.  It  was  a  suit,  by  a  vicar,  in  the  Ex- 
chequer. At  first  yir.HoUisty  the  very  experienced 
counsel  who  defended  it,  set  up  a  defence  under  Sion 
Abbey^  as  one  of  the  greater  monasteries.  On  the  part 
of  the  Plaintifi^  we  were  able  to  nt^gadye  that  grotmd  of 
M  m  4  defence. 
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1821. 


£xCREQt7£R. 
Ju/^6.  1804. 

Dom.  Proc. 
June  20.  1810. 

Lands  which 
were  held  dis- 
charged be- 
fore time  of 
memory,  by 
one  of  the 
alien  priories. 


defence,  by  shewing  that  Sion  Abbey  did  not  exist  firom 
time  immemoriaL  A  very  ingenious  endeavour  was 
then  made*  to  set  up,  in  express  terms,  die  same  defence 
that  is  made  here ;  they  pleaded  that  the  lands  in  question 
belonged  to  the  abbey  of  Fiscamp^  in  Norman^^  one  of 
the  alien  priories,  and  were  held  by  them  exempt  from 
tithes;  and  that,  coming  to  the  crown  by  the  stat. 
2i/€ii.  4.,  they  were  granted  to  Sian  Ahbey^  without 
any  intermediate  possession  by  laymen.  A  question 
was  made  whether  the  Defendant  had  sufficientiy  iden- 
tified the  lands  as  being  part  of  the  possessions  of  the 
abbey  of  Fiscamp.  Some  evidence  of  it  was  produced 
from  Domesday  Book,  and  there  was  reason  to  believe 
that  they  might  be  able  to  establish  it  by  some  in- 
quisitions. The  Court  was  divided  in  opinion;  the 
Lord  Chief  Baron  and  Mr.  Baron  Thompson  giving 
judgment  for  the  Plaintiff,  Mr.  Baron  Graham  diflfering 
from  diem :  Mr.  Baron  HoOuim  was  absent.  The  De- 
fendant dying,  his  representative  ^pealed  to  the  House 
of  Lords,  when  the  decree  of  the  Exchequer  was  affirmed, 
excepting  so  far  as  it  directed  an  account  of  the  tithe  of 
wood,  as  to  which  an  issue  was  directed.  The.reason  of 
diat  was,  that  the  land  was  stated  to  be  in  the  weald  of 
Sussex;  the  great  question  was  the  tithe  of  hay.  I  had 
a  recollection  of  it,  and  was  gratified  to  find,  on  re- 
ceiving  the  papers  this  evening,  that  it  entirely  coincides 
with  the  views  I  had  formed,  (a) 

Reg.  Lib.  B.  1820.  fo.  1175. 

(a)  PENFOLD  v.  GROOME. 

The  Plaintiff  was  vicar  of  Steyning,  in  Sussex,  and  the  De- 
fendant the  occupier  of  a  farm  in  that  parish,  called  CharlUm 
Farm.  By  his  answer  he  stated,  that  die  only  part  of  his 
farm  on  which  he  had  cut  any  wood  was  within  the  weald  of 
Sussex  y  which  from  time  immemorial  had  been  exempt  from 
payment  of  tithes  of  wood  and  underwood.  He  also  suted 
that  his  farm  and  premises  were  long  before,  and  at  the  time 

2o  .  ef 
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of  the  dissolution  of  the  late  dissolved  monastery  of  iSum,  in        1881. 

Middktex,  (theretofore  called  the  monastery  of  S^^Saxnourf 

and  St'.  Mary  the  Virgin^  and  St.  Bridget  qfSion,  of  the  order 

of  St.  Augustine,)  parcel  of  the  possessions  of  the  said  late 

dissolved  monastery,  being  the  demesnes  of  the  manor  of 

Charlton,  in  the  county  of  Sussex,  which  belonged  to  the        P^/M 

abbess  and  conrent  of  the  said  dissolved  monastery ;  and  that       Groame. 

the  said  manor  and  lands,  and  the  rest  of  the  possessions  of         — - 

the  monastery  of  Sian,  (the  same  being  one  of  the  greater  f  °^  comiog  to 

7-J1.-  /i  ji.  ^»  thecrownon 

monastenes,  and  havmg  possessions  of  upwards  of  2001.  per  their  suppres- 

annum,)  were  given  and  surrendered  unto,  and  came  to  the  non,  were 
hands  of  King  Henry  the  Eighth,  under  the  act  of  the  Slst  *^^*®^"® 
of  his  reign,  intituled  "  An  act  for  the  dissolution  of  monas-  monastm8,iii 
teries  and  abbies ;"  and  that  the  said  manor  of  Charlton,  with  whose  hands 
the  appurtenances,  (whereof  the  said  fium  and  premises,  tilf^h**?""*^ 
called  Charlton,  being  demesnes  as  aforesaid,  were  parcel,)  lution,  are  no 
was  before,  and  in  the  first  year  of  Richard  the  First,  and  longer  ex- 
till  the  2d  of  Henry  the  Fifth,  part  of  the  possessions  of  the  ^P^ 
then  abbey  o^Fiscamp,  in  Normandy;  and  that  the  said  manor 
with  the  appurtenances,  and  the  rest  of  the  possessions  of  the 
said  abbey  of  Fiscamp,  came  to  King  Henry  the  Fiflh,  by 
virtue  of  an  act  of  the  second  year  of  his  reign;  and  that  his 
said  Majesty,  King  Henry  the  Fifth,  or  King  Henry  the  Sixth, 
or  King  Edward  the  Fourth,  afterwards  granted  the  said 
manor  with  the  appurtenances,  (whereof  Charlton  Farm  was 
parcel,)  together  with  various  other  possessions  of  the  said 
abbey  of  Fiscamp,  unto  the  use  of  the  said  abbess  and 
convent  of  Sion;  and  that  they  held  the  same*  and  en- 
joyed the  same,  as  parcels  of  their  possessions,  till  the  same 
were  surrendered  to  King  Henry  the  Eighth  as  afore* 
said.     And  he  believed  that  the  whole  of  the  said  CharUon 
Farm  (being  demesnes  as  aforesaid)  was  from  time  whereof, 
&c.,  held  and  enjoyed  by  the  said  abbey  of  Fiscamp,  and 
the  said  King  Henry  the  Fifth,  or  by  him  and  his  said  two 
immediate  successors,  or  by  htm  and  King  Henry  the  Sixth, 
and  by  the  said  abbess  and  convent  of  Sion,  from  the  time  the 
same  were  granted  to  them,  or  by  their  tenants,  and  by  all 
other  persons  in  whose  occupation  the  same  were,  exempt 
and  discharged,  acquitted  and  privileged,  of  and  from  the 
payment  of  all  tithes  whatsoever  arising  or  growing  upon  the 
same,  and  every  part  thereof;  and  by  means  thereof,  and  by 

force 
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Lands  held 
discharged 
from  tithes 
before  time  of 
memory*  hy 
one  of  tbe^ 
alien  priories, 
'  coming  to  the 
crown  on 
their  suppres- 
sion, are  no 
longer  ex- 
empt. 


fiirceof  thenooaeaety  the  raid  fann  had  ever  since  been,  flnA 
then  weiy  txmapt  and  discfaaifged  from  the  peTment  ef  aB 
tithes  whatsoever. 

The  Lord  Chief  Baron,  in  giving  judgment,  remarked^ 
that  the  stal.  2  Hen.  5*,  for  suppressing  the  alien  prioriea^  had 
not  the  Irords  <'  in  as  large  and  ample  manner/'  &c^  atiO 
less  the  words  of  the  stat.  SI  Hen*  8. }  and  that  the  non- 
payiBcnt  of  tithes  for  land  alleged  to  have  come  from  aede- 
aiastical  hands,  was  to  be  ascribed  to  a  privilege  tiiat  moat  did 
with  them.  He  cited  the  Dean  and  Canon  of  WiMdrnt^m 
case  (a),  Syimn  v.  Holmes  {b)^  Bolls  v«  AOdnson  (c)»  and 
D^lgge,  892.9  and  observed  that  in  Sydaum  v.  HolmeSi  Crskt 
agreed  that  a  pvesofiptioa  of  thi»  kind,  coming  from  an  eode- 
aiastical  cerpdration  to  a  laymfiiny  shoald  not  b^  presarved 
without  an  act  of  parliament ;  bat  be  conceived  it  to  be  a  real 
compesitieii.  Now  in  the  stat.  of  Hen.  5.  there  were  ao 
words  to  ^reaerte  the  pritil^es,  ankss  their  eomiog  into  his 
possession  was  sufficient  for  that  porpose ;  and  with  regard 
to  thai,,  even  the  Stat,  of  ^  Hen.  8.  was  not  found  to  be  md' 
fideat  for  the  purpose  of  supporting  the  privilege  of  die 
leaser  monastenes.  It  waa  thoui^  to  reqar^  words  sa  strong 
as^ those  in  the  Btat«Sl  Hen^S*  It  wae  not  a  compoiitietf 
reak  It  waa  to  be  pf esmsed  that  the  pi^vileg^  given  to  the 
eorporatioit  died  with  the  cbrporationi  and  ftoiigh  it  cane  to 
the  hands  of  the  erewn,  still  those  privilqgea  were  lost  in  the 
way  there. 

Mr.  Baron  Tkonfson  thoaght  the  lands  were  not  identified 
with  tfaoee  of  the  Abey  of  Fkcamp  j  but  if  they  w^nre^  he 
agreed'  that  the  privil^e  was  totaDy  takei^  anray  wbea  the 
land  eeased  to  beloiq^  to  it.  The  statute  af  Henrg  the  Fifth 
eperatcfd  in  the  same  way  as  that  of  ^  Hen^S.^  for  tbe  dissOi* 
iMion  of  the  fassser  monasteries ;  in  vHdeh  case  it  was  adukted 
that  every  privilege,  whether  by  prescription  or  otherwise^ 
waa  tetufdly  gone  by  diieir  dissoldtioa ;  aad  after  the  knds 
went  to  the  orown,  those  exemptions  did  not  axist  in  the 
hands*  of  the  crown,' and  donswfoeMly  vranr  iM^gvaatedL 

Mr.  Bavon  Qrohtm  thoi^fat  th»  identity  df  tfie  land^wai 
a  question  for  the  codrfdevatatfA  of  a  jury.  Mmt  db*yviiig 
that  the  stat.  iHe^  5^  ivas  dilbreat  fieil^that  of  27  li^a. 


{€)  om.  21 1        (i)  m.  tup.       (c)  1  Lev.  us. 


he 
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lie  taid  he  thought  it  probable  those  titheg  never  were  io 
charge  to  the  rectory,  but  were  enjoyed  as  distinct  pro- 
perty. The  land  would  be  exempt  into  whatever  hands 
it  came,  that  Is  to  say,  while  in  the  hands  of  persons  able  to 
sustain  the  plea  of  absolute  discharge  of  tithe ;  for  it  had 
passed  all  along  to  persons  competent  to  prescribe  in  nan 
decimando.  He  also  thought  that  if  the  lands  were  not  part 
of  the  possessions  of  the  abbey  of  Fiscamp,  the  immemorial 
non-payment  was  only  to  be  explained  by  ascribing  it  to  aa 
adverse  right ;  the  crown  might  have  had  a  title  to  these 
tithes,  and  every  presumption  was  to  be  raised  irom'tfie  fact, 
which  might  be  taken  for  granted  that  the  crown  never  did 
pay  tithes  to  |he  rector.  He  cited  Slade  v.  Drah {a),  wA 
Lamprey  v.  Rooke.  (b) 

It  was  stated  that  Mr.  Barop  Hothamy  who  was  absent, 
concurred  in  opinion  with  the  Lord  Chief  Baron  and  Mr* 
Baron  Thompson. 

The  decree  directed  an  account  of  smell  tithes  generally. 
The  printed  oases,  upon  the  appeal  to  the  House  of  Lords^  are 
to  be  found  in  the  collection  in  the  LUu  Inn  Library^  voL  v. 
f>  i56*  In  the  reasons  for  the  appellant's  case,  which  are 
signed  by  Sir  A.  Piggott,  Mr.  HoUuty  and  Mr.  Wethmll^ 
the  circumstance  of  the  land  having  always  been  in  spiritual 
bands,  is  relied  on ;  and  the  cases  of  Wood  v.  BuUtrode{c)^ 
and  Tate  v.  SkeUon  {d),  and  WaUdate  v.  fVUshaw  (e),  are  cited. 
A  case  of.  Si*  Amand  v.  Parker  is  alluded  to,  whei^  a  prescrip- 
tion in  the  abbess  and  convent  of  Sion  was  set  up,  but  dis- 
allowed*  the  abbey  being  founded  within  time  of  memory. 
The  respondent's  case  is  signed  by  Sir  T.  Pkumer  and  Sir 
Samuel  RomiUy.  The  decree  was  affirmed  with  the  vari- 
ation mentioned  in  the  text. 


IMK 


Pen/M 

V. 

GTOOMffm 


(a)  Hob.  S95.     1  GwiU. 5BS,  (b)  Amb.29l.    5  GwiU.  859. 

(c)  9  Wood,  289.         .      (<0  4  Wood^  550.    4  GwiU.  150J. 
(e)  I>egge^  326. 
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Rolls.  COPE  V.  PARRY. 

Feb,  15. 
March  15.      (Before  the  Lord  Chief  Baron  and  Masters  Stephen  and 

Courtenca/f  for  the  Master  of  the  BoUs.) 

In  a  bill  to        M^   COPEy  in  his  marriage-settleinent,   covenanted 

compel  the  *    ^j|j  Jones^  a  trustee,  to  surrender  io  him  a  ocmy- 

perfonnaace  '  '  ^^ 

of  a  covenant    hold  estate,  to  hold  to  the  uses  of  the  setdement.     Cope 

iTcto^fr  ^"'S  ^^^  ^®  ^^  ^^  ^^  ^y  ^®  persons  interested 

estate  to  i4.y  under  the  setdement,  against  the  Defendant,  who  had 

others,  il.  must  purchased  the  estate,  as  it  was  stated,  with  notice,  to 

be  aparty^  compel  a  performance  of  the  covenant 

Mr.  Betyon  and  Mr.  Gardner^  for  the  Defendant, 
objected  that  Jones^  the  trustee,  ought  to  have  been 
made  a  party.  They  cited  Attorney  General  v.  Green  (a) 
and  Coolce  v.  Cooke  {p\  where  it  was  held  that  in  a  bill 
for  the  specific  performance  of  a  covenant  entered  into 
with  A.  in  trust  for  B^  A.  must  be  a  party. 

'  Mr.  Heald  and  Mr.  Parker^  for  the  Plaintiffi. 

The  Lord  Chief  Baron  said,  that  the  efiect  of  the 
surrender,  if  the  Court  decreed  it,  would  be  to  give 
Jones  the  legal  estate.  He  ought,  therefore,  to  be  a 
party;  otherwise  another  suit  might  become  necessary 
against  him.  (c) 


Mar<^  15.         Jones  was  made  a  Defendant,, and  the  cause  came  on 
tm^B»T'    again  before  die  Jlfas^^2/'rteifo/&.    Jan^5  had  been  pre- 

(fl)  2  Bro.  C.  a  492.  (b)  2  Vem.  36. 

(c)  See  Head  v.  Ld.  Teytiham,  I  Cox,  57.     Wood  v.   WiXams^ 
AMmd.  186. 

viouslv 


read. 
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▼iottsly  examined  as  a  witness  for  the  Plaintifi,  and  an        1821. 
objection  was  now  niade  to  the  reading  of  his  evidence^ 
on  the  ground  of  his  being  a  par^  in  the  cause,  and 
there  having  been  no  order  to  examine  him. 

witness  for  the 
The  Master  of  the  Bolls  over-ruled  the  objection,  afterwards  ^ 
Jones  was  not  interested  in  the  subject  of  the  suit,  or  in  madcadefend- 
the  costs,  as  whatever  the  result  might  be,  his  costs  must  bdnc  inter- 
be  paid.    There  could  be  no  occasion  for  an  order,  as  "!fa  "»^? 
*  suit,  nis  eyi- 

he  was  not  a  party  at  the  time  of  his  examination;  nof  dence  may  be 
could  it  then  be  known  that  he  would  become  a  party 
afterwards,  (a) 

(a)  See  Wy,  Pr.  Reg.  420.,  where  it  is  Imd  down  that  a  person 
being  examined  as  a  witness,  and  afterwards  made  a  defendant,  his 
deposition  cannot  be  read,  although  he  be  only  a  trustee. 


OSBALDISTON  v.  ASKEW.  '       Jan.is. 

rilHIS  was  a  suit  for  the  specific  performance  of  an  The  Master's 

"■'    agreement  made  in  the  year  1812,  for  the  purchase  J^ence  of 

^f  an  esUte  of  about  70  acres  of  land.     In  July  1818,  title,  wiU  not 

there  had  been  a  reference  of  the  title.    In  the  course  of  to  waitthe  de^ 

the  suit,  a  person  of  the  name  of  Gait  laid  claim  to  a  cisionof  a  suit 

commenced 
part  of  the  estate,  consisting  of  about  eleven  acres,  and  against  the 

filed  a  biU  for  the  recovery  of  it,  against  the  Plaintifl&  l^fZSlLy 
in  this  suit,  the  vendors.    A  plea  was  put  in,  which,  upon  of  part  of  the 
argument  before  the  Vice  Chancellor,  was  overruled.  ^^  suittf  may 
The  Plaintifi  in  this  suit  appealed  from  the  order  be  heard  to- 
overruling  the   plea,  and  they  now  moved  that  the 
Master's  report  on  the  title  might  be  suspended  till  after 
the  bearing  of  the  appeal,  or  that  the  Master  might  be 
at  liberty  to  report  specially^    It  was  stated  by  affidavit^ 
that  all  the  objections  to  the  title  were  removed,  except 

that 
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Ittl.       thftt  arising  from  tlie  pendency  of  the  suit  of  Gaii  r. 
OsbaUisioii* 

Mr.  Home,  in  siq^port  of  the  motioB. 

Mr.  Wether  ell  and  Mr.  BotspdltLgBinst  it»  argaed,  that, 
though  there  might  be  cases  where  the  report  would  be 
suspended,  that  some  act  necessary  to  complete  the  title, 
and  withm  the  power  of  die  parties,  might  be  performed, 
yet  the  same  principle  would  not  apply  where  the  title 
depended  on  litigation,  the  end  of  which  could  not  be 
foreseen:  besides  the  delay  that  had  already  taken 
place,  the  purchaser  would  have  to  wait  indefinitely  the 
hearing  of  the  appeal,  and  perhaps  of  a  future  appeal  to 
the  House  of  Lords. 

T^e  Lord  Chancellor. 

The  circumstance  that  thb  contract  was  made  several 
years  ago,  does  not,  in  my  view  of  the  case,  make  any 
difierence.  For  the  state  of  it  is  this:  the  Master  is 
about  to  make  his  report ;  if  it  is  in  fiivouc  of  the  title> 
the  contract  must  be  performed:  if  not,  you  may  take 
exceptions,  and  brii^  them  befoite  the  Court  It  seems 
the  subject  of  the  contract  is  an  estate  of  about  70  acres ; 
and  if  there  Iff  a  defect  in  the  tide  to  eleven,  it  wSl  pro- 
bably be  material  to  the  suit  Whether  the  Master  has 
or  has  not  bad  before  him  what  has  passed  in  the  Vioe 
Chancellor's  Coort,  I  do  not  know.  Bat  if  be  has  t$kaik 
nolioe  of  it,  it  will  oome  before  the  Court  as  legitimaBdy 
as  it  was  brought  before  him ;  and  if  it  was  not  brought 
before  him,  he  would  not  pay^any  attention  to  it.  Hie 
proper  wary,  I  think,  will  be,  for  the  Master  to  make  his 
report;  then  that  you  should  take  an  exception ;  and  tfant 
I  should  bear  the  exception  and  the  plea  together;  and 
then  if,  as  has  been  suggested,  there  should  be  an 
appeal  to  the  House  of  Lords,  the  two  causes  may  f» 
there  togetlier. 

19 
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lS8i. 

Thb  Eahl  oy  STRATHMOUE  v.  Tub  CouK«ttr      Fek.  sr. 
OF  STRATHMORE. 

^TIHE  Right  Honourable  JoM  Bowes,  late  Earl  of  Plea  to  a  bill 

-■-    Strathmore,  by  his  will,  dated  in  June,  1817,  de^  g^ing  m'ewI 

vised  his  real  estates  in  England  to  trustees,  for  a  term  of  of  6V(theearI. 

1000  years,  and  subject  thereto  to  the  use  of  the  Plain-  ^j^^^j  jj^* 

tiil^  (by  the  name  of  his  son,  or  reputed  son,)  John  ty,)thathci« 

Bowes,  by  which  name  he  Was  baptised  in  June  181 1>  but  that  the  ' 

for  his  life,  with  remainder  to  his  first  and  other  sons,  ? ®^f"J^' ". 

in  tail  male^  with  other  remainders  over,  and  an  ultimate  JC^  and  aver- 

limitation  to  his  own  right  heirs.     After  bequeathing  pj^ntiff  is  the 

some  chattels  to  go  as  heir-Jooms,  and  giving  several  natural  son  of 

l^;acies  and  annuities,  he  directed  the  residue  of  his  of  5.  and  JT., 

personal  property  to  be  laid  out  in  lapds,  to  be  settled  ^^  ^'  -*^-» . 

to.  th.e  saoie  uses  to  which  he  had  devised  his  real  estates,  dentanddomi- 

He  appointed  his  trustees  guardians  to  the  Plaintiff,         ^^^^' 

time  of  his 

The  biU  stated  that  the  testator  was  the  fether,  and  ^^^^^ 

Mary  Milner  (now  Countess  of  Stratkmore)  the  mother  nntil  several 

of  the  Plamtiff,  and  that  on  or  about  the  2d  of  Jt^  o^^led? 

1820,  the   testator  intermarried   with   the   said  Maty  there  being  no 

Milner;  that  he  afterwai'ds  re-executedhis  will,  and  added  either  that  the 

a  codicil  to  it ;  and  died  on  the  Sd  of  the  same  month  ^^^  of  ^.  and 

A,  was  tne 
of  July,  leaving  the  Plaintiff,  his  only   son,  and  heir  same  as  that 

at  law  according  to  the  law  of  Scotland,  and  the  De-  Ae'piSnaff    ' 

fendant,  Thomas  Baaoes,  his  only  surviving  brother,  and  ^^s  bom  in 

heir  at  law  according  to  the  law  of  En^nd.    The  suit     y^etherthe 

was  instituted  for  the  purpose  of  establishing  the  will  pleaAould 

conclude  ui 
and  for  taking  the  usual  accounts.  bar  or  abate- 

ment.   Qu, 
Whether 
The  bill  alleged  that  the  testamentary  appointment,  the  Court  of 

of  guardians  to  the  Plaintiff  was  invalid,   and  that  a  the^u^c^of 

deciding  on 
iht  plea,  bas  Jaris^ction  to  determine  to  which  party  the  dignity  belongs.    Qu. 

guardian 
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1821.       guardian  or  guardians  ought  to  be  appointed  for  him  by 


The  Earl  of 


the  Court  It  charged,  that  by  the  marriage  of  tbe 
STBATMioEE  PlaintifiTs  parents,  he  was  legitimated  by  the  law  of 
ntess  f  'Stotfand;  and  that  he,  therefore,  had  right  to  the  title 
Stratbmobe.  and  dignity  of  Earl  of  StratkTnore^  and  to  the  testator'^ 
other  Scotch  ddes,  dignities  and  honors,  and  also  to 
divers  baronies,  lands  and  hereditaments,  situate  in  Setd- 
land,  of  which  the  testator  was  possessed  at  the  time  of 
his  death ;  but  that  the  Defendant,  Thomas  Bawesy  dis- 
puted his  right  to  the  title,  and  that  he  and  his  son» 
T.  G.  Bcfwesj  alleged  themselves  to  be  entided  to  the 
estates  in  Scotland.  It  also  charged,  that  the  persons 
to  be  appointed  his  guardians  ought  to  be  directed  to 
take  all  proper  steps  to  establish  his  right  to  die  title  of 
Sirathmorcy  and  the  other  Scotch  titles. 

The  Defendant,  described  in  the  bill  as  the  Honoor 
able  Thomas  BaweSf  appeared  by  the  name  of  the  R^t 
Honourable  Thomas  Bowesy  Earl  of  Strathmore  and 
Kinghpm,  and  pleaded  in  bar,  that  the  Plaintiff,  who 
in  the  bill  was  called  and  described  by  the  name,  s^Ie, 
and  tide  of  the  Right  Honourable  John  BaooeSf  Earl  of 
Strathmore^  was  not  in  law  Earl  of  Strathmore,  nor  entided 
to  assume  and  use  the  style  and  dignity  of  Earl  of 
Strathmore;  and  that  the  Defendaflt,  who  in  the  said 
bill  was  impleaded  and  sued  by  the  names  and  descrip* 
tion  of  the  Honourable  Thomas  Bcnjoes,  was  in  law  Earl 
of  Strathmore  and  Kinghom,  and  that  the  Defendant 
alone  was  entitled  to  take  and  use  the  name,  s^Ie,  and 
tide  of  Earl  of  Strathmore  and  Kinghom,  and  ought  to  be 
impleaded  and  sued  by  that  name,  style,  title,  and  dignity. 

The  plea  then  averred,  in  substance;  that  John  Bowes, 
theretofore  Earl  of  Strathmore  and  Kinghom,  who  was 
seised  of  the  earldom  to  him  and  the  heirs  male  of  his 
body,  died  in  1776,  leamigJohnBaeoesyhis  ddest  saD^and 

heir- 
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heir  male  of  his  body,  and  George  Bo/mes,  his  second        1891. 

SOD,  and  the  Defendant  T^mas^  his  third  souy  and  no    J_  ^_;   /^ 

The  £ftrl  Ox 
Other  issue  male  of  his  body;  that  thereupon  the  said  STixTHMOMK 

Jokn  BaweSi  the  son,  became  entitled  to  Ae  earldom,     Countessof 

and  enjoyed  it  until  the  time  of  his  death,  which  hap-  Strathmoeb.. 

pened  on  the  Sd  day  of  July  1820;   that  by  letters 

patent  bearing  date  the  7th  day  of  August  1815,  the 

said  John  BaweSy  last  Eari  of  Strathmore  and  Kinghom^ 

was  created  a  Baron  of  the  United  Kingdom  by  the 

title  of  Baron  Bcnoes  of  StreaMam  Castle^  in  die  county 

of  Durham^  and  of  Lunedale^  in  the  county  of  York^  to 

hold  to  him  and  the  heirs  male  of  his  body,  lawfully 

begotten,  and  to  be  begotten  for  ever;  that  the  said 

George  Bawes^  second  son  of  the  first-named  John  Baaoesj 

Earl  of  Strathmore  and  Kinghom,  departed  this  life, 

without  issue  surviving  him,  in  the  lifetime  of  his  eldest 

brother,  the  said  John  Bowes ;  that  the  said  John  Bawes^ 

last  Earl  of  Strathmore  and  Kinghomy  and  Baron  Baaoesy 

died,  as  aforesaid,  on  the  3d  day  of  July  1820,  and  that 

he  died  without  issue  male  of  his  body  lawfully  begotten ; 

that  the  Plaintiff  John  Bowes  MiUner  was  born  of  the 

body  of  Mary  MiUner^   now  calling  herself  Countess 

Dowager  of  Strathmore  (then  Mart/  Mittner,  spinster,) 

and  that  at  the  time  of  the  birth  of  the  Plamtiff  the  said 

last-named  <7oAn  BoaoeSf  Earl  of  Strathmore  and  King- 

homy  Baron  Bowesy  was  unmarried,  and  the  said  Maty 

MiUner    (now  calling  herself   Countess  Dowager   of 

Strathmore)  was,  at  the  time,  also  a  single  wcxnan  and 

unmarried ;  and  that  the  said  John  Bawesy  last  Earl  of 

Strathmore  and  Kinghomy  Baron  Bowes,  and  the  said 

Mary  Millnery  before  and  at  the  time  of  the  said 

PlaintiflTs   birth,  were  natural-bom    subjects    of  the 

king^  resident  and  domicUed  in  England  i  and  the  said 

John  Bowesy  Earl  of  Strathmore  and  Kinghomy  Baron 

Baooesy  was  a  peer  of  the  United  Kingdom  of  Great 

Britain  and  Irdand:  and  that  the  Plaintiff,  J(Jin  Bowes 

Vol.  II.  Nn  MiUnery 
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1821.  MiUner^  was,  at  his  birth,  a  bastard,  and  was  and  is 
Th'  Eariof  ^^'^'^J  incapable  in  law  of  inheriting  the  tide,  s^Ie, 
Staathmobb    and  digqity,  of  Earl  of  StraAmore  and  Kinghonij  as 

Countess  of  ^^  ™^^  ^^  ^^  ^^^  ^^  ^^  ^'^  '^''  BaweSf  last  Earl 
Staathmou.  of  Strathmore  and  Kinghorn^  Baron  Bowes  s  and  that 
the  said  JoAn  Bcvoes,  last  Earl  of  Strathmore  and  £»v- 
Aorn,  Baron  Bcfwes^  died,  as  aforesaid,  on  the  said 
Sd  day  of  July  lS20f  without  lawful  issue  of  his  body, 
leaving  the  Defendant,  his  brother  and  heir  at  law;  and 
thereupon  the  Defendant  became  heir  at  law  and  heir 
male  of  the  body  of  the  said  John  BaweSf  the  father, 
and  first-named  Earl  of  Strathmore  and  Kinghom^  and 
the  title  and  dignity  of  Earl  of  Strathmore  and  Kinghom 
descended  upon  and  came  to  the  Defendant;  and  that 
he,  the  Defendant,  alone  now  is  in  law  entitled  to  take 
and  assume  the  same.  The  plea  concluded  thus :  *'  And 
'*  the  Defendant  doth  plead  the  matters  aforesaid  in  bar 
'^  to  the  said  bill  so  filed  and  instituted  by  or  on  behalf 
<<  of  the  said  Pliuntiff,  by  the  name,  title,  and  style  of 
^^  Earl  of  Strathmore^  against  this  Defendant,  by  the 
*^  name  and  description  of  the  Honourable  Thomas 
**  Bowes,  All  which  matters  and  things  this  Defend- 
'*  ant  doth  aver  to  be  true,  and  he  pleads  the  same  in 
*'  bar  to  the  said  bill,  and  humbly/'  &c 

Mr.  Harti  Mr.  Home^  and  Mr.  Shadwelly  in  support 
of  the  plea. 

There  are  two  questions  upon  this  plea.  1st,  Whether 
the  facts  constitute  a  competent  defence?  and,  2d}y, 
Whether  the  form  of  pleading  them  is  regular  ?  The  first 
and  only  question  on  the  merits  is,  whether  the  natural 
child  of  a  Sc(^h  peer  domiciled  in  England^  and  cohabit- 
ing with  an  English  woman,  is  capable  by  law  of  inheriting 
a  Scotch  dignity  by  the  subsequent  marriage  of  his  parents. 
If  the  title  had  been  an  English  one  tliere  could  have 
been  no  *doubt  he  would  not  have  been  entitled ;  this 

was 
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« 

Was  decided  by  the  Barons  at  the  Parliament  held        18S1. 
in  the  20th  Hen.  S. {a)     In  Patrick  v,  Sheddofh  decided    .JlJJ^g^f 
in  the  House  of  Lords  in  1809,  it  was  held  that  a  Staathmobs 
person  bom  in  America^  the  son  of  a  Scotchman  by    coun^^f 
birth,  but  then  iresident  in  AmmcOy  and  who  afterwards   Steathmou. 
married  the  mother,  was  not  entitled  to  inherit  an  estate 
in  Scotland,    That  case  cannot  be  distingaished  from 
the  present     It  is  suggested  that  the  Plaintiff  might 
possibly  be  entided  to  the  Scotch  earldom,  but  not  to  the 
S(Xftch  estates ;  the  title  to  a  dignity  is  governed  by  the 
same  rules  as  inheritances  in  land,  and  the  plea  avers 
that  the  parties  were  both  resident  and  domiciled  in 
England.    This  species  of  plea  is  recognized  by  Lord 
Sedcsdale.  {a)    With  respect  to  form,  there  is  no  dis- 
tinction in  equity  between  pleas  in  bar  and  abatement; 
they  are  always  pleaded  in  bar  to  the  whole  or  such 
parts  of  the  bill  as  they  apply  to ;  in  the  case  of  a  plea 
that  the  Plaintiff  suing  as  administrator  is  not  admi* 
nistnitor,  it  always  concludes  in  ban 

When  a  question  of  this.sort  arises,  the  Court  has  juris- 
diction to  decide  it  If  the  Defendant  is  the  Earl,  he  is 
entitled  to  a  letter  missive,  and  is  not  bound  to  appear  on 
being  served  with  a  subpoena ;  and  almost  every  proceed- 
ing in  the  cause  would  vary  according  to  the  fact  It  is 
said  that  the  bill  merely  seeks  an  account  of  the  estates, 
and  that  the  question  of  title  only  arises  incidentally. 
There  is  an  express  charge  that  the  Plaintiff  is  legitimate^ 
and  is  entitled  to  the&o^  property  and  dignities,  and  that 
steps  ought  to  be  taken  to  protect  his  right  to  them ;  he 
tenders  this  issue  himself  and  submits  the  question  to 
the  Court  If  the  plea  is  defective,  the  Court  will  allow 
it  to  be  amended,  as  scarcely  any  step  can  be  taken 
without  raising  the  question. 

(fl)  Co.  IMl.  S45.  a.  (6)  Tr.  3d  ed.  187. 

N  n  2  In  . 
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18£1.  In  the  course  of  the  argument  in  support  of  the 

"     ^   .  '     plea,  the  Lord  Chancellor  made  the  following  obsenr- 
Stbatbmobe  ations.  — 'The  Plaintiff  only  sues  as  Lord  Straihmore; 
Counten  of    ^®  P^  contains  no  allegation,  either  Aat  the  title  of 
STftATHMOBB.   S^atkfnare  and  Kinghom  is  the  same  as  that  oi Stratimare^ 
or  that  the  Plaintiff  was  bom  in  England;  there  is  an 
allegation  that  his  parents  were  domiciled  in  England^ 
which  might  be,  although  he  was  bom  in  Scctiand. 
Should  not  the  plea  have  averred,   that  the  law  of 
England  aflfected  their  state  and  condition  ?    The  effect 
,  of  birth  in  Scotland  in  the  American  case  was  altogether 
reserved.    There  are  several  very  singular  decisions  with 
respect  to  Scotch  marriages ;  in  one  case,  where  a  party 
went  from  England  and  remained  in  Scotland  for  a  short 
time,   it  was  held  that  he  had  given  up  his  formo' 
domicil,  but  had  not  acquired  a  new  one,  and  therefore 
that  it  was  sufficient  if  he  was  married  according  to  the 
«  law  of  ihe  Christian  church.     In  this  case  the  party- 

was  afterwards  created  an  English  peer.  Where  a  Scotch 
pe^r  is  one.  of  the  sixteen  representative  peers,  a  ques- 
tion might  arise  how  far  his  residence  here  would  alter 
his  character,  and  the  efiect  of  the  late  Lord  Strath'- 
morels  residence  in  Durham  ought  to  be  considered. 
The  distinctions  on  this  subject  are  very  refined ;  the 
House  of  Lords  has  held,  that  if  a  man  goes  to  the 
East  Indies  ia  His  Majesty's  service,  he  continues  a 
Scotchman,  although  he  resides  there ;  but  that  if  he 
goes  out  in  the  Company's  service,  it  alters  his  domicil, 
and  he  gets  into  the  province  of  Canterbury.  Suppoee 
one  of  the  members  for  Yorkshire  were  to  die  intestate 
in  London  J  would  he  die  intestate  in  Canterbury  or  Yori^ 
being  resident  here  for  parliamentary  purposes  ?  With 
respect  to  a  Scotch  peer,  it  will  be  necessary  to  con- 
sider what  the  law  would  have  been  prior  tp  the  Union, 
when  he  was  under  an  obligation  to  attend  the  pariia- 

mcnt 
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loeDt  in  Scotland^  and  also  what  would  have  been  the        1821. 
^ect  of  occasional  residence  in  England  on  his  Scotck    1.     -  '.  ^- 
character,  and  on  his  state  and  condition  ^a  a  Scotchman^  Steathmobs 
and  then  what  alteratbn  has  been  created  in  conse-    Q^Q^eMof 
quence  of  the  Union.     If  the  House  of  Lords  will  Stjuthkobb. 
allow  me  to  decide  this  question  here,  it  must  be  after 
great  research  on  the  subject     Has  it  ever  been  deter- 
mined that  marriage  would.  legitimate  a  child  in  one 
country  and  not  in  another  ?  I  do  not  know  whether  I 
may  not  have  been  guilty  of  a  breach  of  privilege  in 
some  of  the  orders  which  I  have  made,  (a)     Perhaps  I 
could  not  call  upon  the  Defendant  to  answer  upon 
service  of  a  subpoena  only,  without  directing  an  enquiry 
somewhere.      Tber6,is  already  a  petition  before  the 
House  of  Lords  from  one  of  these  parties ;  the  question 
had  better  be  determined  there  before  this  suit  goes 
on.      The  other  party  can    also  present  a  petition. 
Without,  however,  entering  into  the  question  of  jurist 
diction,  this  plea,  without  more  averment,  cannot,    I 
think,  be  sustained. 

The  AUomm/  General^  Mr.  Wingjeldj  Mr.  Jber- 
crombie^  Mr.  PejxySi  and  Mr.  Bicker steth  were  to  have 
argued  against  the  plea.  It  was  understood,  however, 
that  the  plea  was  overruled  without  prejudice  to  any 
of  the  questions  which  had  been  raised,  and  which  were 
very  briefly  discussed,  {fi) 


{a)  His  Lordship  on  a  former  occasion  bad  directed  ordtt«»  in 
yit^Ai  the  Plaiatifwas  named,  to  be  drawn  up  thus :— JoA« ^01001^ 
styling  himself  Earl  of  Sirathmore, 

(b)  The  right  of  the  parties  to  the  earldom  was  afterwards  argued 
at  great  length  in  the  House  of  Lords,  before  a  Committee  of  Privi- 
l^es,  both  by  Scotch  and  English  counsel^  and  tlie  question  was 
decided  in  favour  of  the  Defendant. 

N  n  S  His 
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1821.  His  Lordship  (without  entaring  into  the  question  of 

'    £  ^ '  jurisdiction)  doth  declare  that  the  said  plea  cannot  be 

8Tft4THM0fti  sustained  with  its  present  averments. 

Coun'U.  of  ^«8-  Lib.  A.  1820.  fo.  732. 

SnATHMOBX. 


Ft6. 84. 27.     Exparte  WHITCHURCH,  in  the  Matter  of  ROOD. 

A  mort^a^    HpHIS  was  a  petition  to  stay  the  bankrupts  certificate. 

STLyTtonk.  The  commission  issued  on  the  15th  otjime  1820. 

rupt's  certifi-    On  the  16th  of  August^  being  the  third  meeting  the 

Thecircum-  petitioner,  who  was  a  creditor  by  mortgage^  applied  to 

•*"J®  ^fhii     prove  his  debt,  and  to  have  the  mortgaged  premises 

tendered  any    sold;  on  the  16th  of  August^  at  another  meeting  his 

proof  till  the     account  was  examined,  and  his  daim,  whidi  was  for 
third  meetingy  ^^  -^ 

will  not  pre-     19,975/.,  was  admitted  to  the  extent  of  17,000/.,  to  b^ 

prewndng"^"  augmented,   if  the   bankrupt  should   not  substantiate 

such  a  pe-        against  him  a  demand  of  about  3000/.     The  petition 

Where  the    stated,  that  the  value  of  the  mortgaged  premises  would 

amount  of  the  not   be  suflScient  to  cover  the  petitioner's  debt,  and 

mortaage  debt 

was  disputed,    prayed,  that  till  the  amount  could  be  ascertained,  the 

wMlS^n    certificate,  which  had  been  signed  by  three  fifths  of  the 

the  bonirupt .  other  creditors,  and  the  commissioners,  might  be  stayed. 

diould^be'^      The  petition  having  been  dismissed  with  costs  by  his 

ascertained.      Honour  the  Vice  Chancellor  (a),  was  now  reheard  upon 

appeal  to  the  Lord  Chancellor. 

It  appeared  by  the  affidavits,  that  the  bankrupt  and 
the  petitioner  had  been  in  partnership  together  with 
three  other  persons,  as  brewers,  until  the  year  1811, 
when  the  partnership  was  dissolved,  as  the  bankrupt 
stated,  without  his  consent.    In  the  beguming  of  the 

(a)  lGfyniJaM.7U 

year 
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year  1819»  the  bankrupt  had  made  a  daitn  upon  the  *       1621:. 
petitioner  for  a  share  of  the  subsequent  profits  of  the      '  _■  -  "  ^ 
trade,  and  had  filed  a  bill  against  him  for  an  account;  WaiTciiuBca 
he  afterwards,  with  a  view,  as  he  stated,  of  compelling  a 
speedy  settlement,  drew  some  bills  of  exchange  in  his 
own  flame  on  the  partnership  firm  of  Whitchurch  and 
Company,  and  accepted  them  as  a  partner  in  that  firm ; 
upon  this  the  petitioner  procured  an  injunction    to 
restrain  him  from  using  the  partnership  name ;  *and 
subsequently,  and  after  the  bankruptcy,  caused  him  to 
be  apprehended  on  a  charge  of  forgery,  when  he  was 
committed  for  trial,  but  afterwards  admitted  to  bail  by 
the  Court  of  King's  Bench. 

The  assignees  had  commenced  an  action  against  the 
petitioner,  to  contest  the  validity  of  some  of  his  secu- 
rities; at  the  trial  of  which  they  desired  to  examine  the 
bankrupt  as  a  witness.  The  amount  of  the  petitioner's 
debt,  after  deducting  the  value  of  the  mortgaged  pre- 
mises, was  sufficient  to  turn  the  certificate. 

Mr.  CuUen  and  Mr.  Montagu  for  the  petitioner.  The 
Vice  Chancellor  intimated,  independently  of  the  par- 
ticular circumstances  of  this  case^  that  a  mortgagee 
could  not  apply  to  staj^  a  certificate.  This  principle 
cannot  be  sustained ;  he  cannot  be  distinguished  firom 
other  creditors ;  the  stat  5  6.  2.  c.  SO.  5.10.  confers  the 
privil^e  on  all  creditors  without  distinction ;  and  Lord 
Hardancke  has  held,  that  the  words  are  to  be  con- 
strued as  meaning  creditors  who  show  a  reasonable 
ground  for  a  claim,  exparte  Williamson,  (a)  This  case, 
and  two  others  referred  to  in  Atkins,   were  decided 


(a)lAtk,B5.    Set  ejtpmrie  BamAoiham^  wad  oither  CBMCB  referred 
to  in  Co.  B.  L.,  7  ed.,  p.  449, 44S. 

Nn  4  on 
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18S1.       OD  special  drcumstances,    bat  soppatt  the  gqnenl 

WsZTCHCaCH. 

Mr.  Bose^  on  the  other  side,,  coDtended,  that  a  creditor 
by  mortgage^  standiiig  originally  with  an  interest  adverse 
to  the  commission,  though  admitted  by  a  special  indul- 
gence to  receive  dividend  on  the  difference  betweea  liis 
debt  and  the  value  of  his  pledge,  was  not  entitled  to  tfae 
general  rights  of  a  creditor;  the  legislature  could  not 
have  intended  to  place  him  in  this  respect  on  the  same 
footing  as  creditors  who  have  duly  proved.  He  could  not 
vote  in  the  choice  of  assignees;  and  though  the  petitio& 
had  stood  over,  when  before  .the  Vice  Chanedhtj  in 
order  to  search  for  precedents,  no  instance  had  been 
found  of  a  mortgagee  interfering  with  the  oerdficate. 
Besides  this,  the  delay  of  the  petitioner,  in  not  goings 
before  the  commissioners  till  the  third  meetin^^  and  not 
beix^  then  prepared  to  ascertain  the  balance  of  \is 
account,  ought  in  this  instance  to  exclude  him  from  in* 
terposing  further  obstacles  to  the  allowance  of  the  cer«« 
tificate :  it  was  on  this  latter  ground  that  the  Vice  Ckan^ 
edhr  decided. 

The  Loan  Chakcbixob. 

If  the  case  is  to  be  decided  on  the  special  circum- 
stances, it  will  not  be  of  much  consequence;  but  if  it 
is  to  be  determined  on  general  principles,  the  question 
is  one  of  great  importance.  Upon  general  principles, 
when  not  affected  by  special  circumstances,  I  should 
think  the  third  meeting  not  too  late  for  the  mortgagee  to 
apply;  for  he  has  to  consider  first  what  his  pledge  will 
produce,  and  what  claim  he  has  beyond  that;  and  up  to 
that  time,  he  probably  cannot  know,  whether  his  oppo- 
sition to  the  certificate  will  be  worth  any  thing.  No  one 
ever  intended  better  than  Lord  Jtossb/n  did  when  he 

4  made 
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made  the  general  order;  he  meaot  it  to  diminiBli  the        18^1. 
business  in  bankruptcy,  but  it  has  in  fact  increased  it.     ^Vx^arJ 
Generally  speakings  the  mortgagee  has  yery  little  to  do  .WaiTCHumcB. 
with  proof  under  the  commission;  because^ In  ordinary 
cases,  his  pledge  is  worth  more  than  his  debt,  and  he  is 
therefore  pretty  sure  of  being  satisfied ;  but  I  have  been 
misled  by  a  general  impression,  if  there  have  not  been 
cases  where  mortgagees  have  petitioned  to  stay  the  cer- 
tificate.    When  a  party  has  a  mortgage  for  present  and 
ifuture  debts,  and  to  protect  him  from  the  payment  of 
bills,  and  the  state  of  the  account  is  known  to  neither 
party,  or  where  it  is  admitted  that  the  pledge  will  be 
insufScient,  I  am  mistaken  if  Lord  7%fir/6tohasnot  said^ 
that  he  might  petition  for  this  purpose. 


The  Lard  Ckancdhr  desired  the  book  of  the  secretary  Fe6.  S7. 
of  bankrupts  to  be  searched,  to  see  if  there  were  any 
cases  in  which  mortgagees  had  interfered  with  respect 
to  the  certificate.  If  no  case  could  be  found,  he  should 
say,  that  it  appeared  to  him,  that  there  might  be  cases 
where  he  should  be  allowed  to  interfere,  and  diere  might 
be  others,  where  it  ought  not  to  be  permitted.  But  he 
coold  not  charge  the  petitioner  with  laches  for  hot 
CK>ming  till  the  third  meeting;  for,  till  he  saw  what  was 
the  amount  of  the  proof  made,  he  could  not  know  whe^ 
ther  his  interposition  with  respect  to  the  certificate 
could  be  of  any  use  to  him. 

Several  orders  were  afterwards  found,  made  in  cases 
in  which  mor^agees  had  petitioned  with  respect  to  the 
certificate,  {a) 


(«)  See  1  Gi.  4  Jam.  75. 

The 
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1821.  J%e  Lord  Chancellor. 

JSjfparie  J  have  had  a  diflSculty  in  finding  what  is  the  state  of 
•  *  the  account  now  appearing  on  the  proceedings  under 

March  6.  ^^  bankruptcy :  it  seems,  there  is  not  any  thing  on  the 
proceedings  to  question  the  petitioner's  debt;  and  it 
strikes  me  that  the  state  of  the  demand  ought  in  some 
way  or  other  to  be  ascertained  in  the  bankruptcy; 
and  Uiat  it  is  not  fair,  that  while  the  petitioner  stands  a 
creditor  for  a  large  amount  upon  the  proceedings,  the 
assignees  should  be  contending  with  him  at  law ;  and 
having  got  the  bankrupt  his  certificate,  have  him  ex- 
amined as  their  witness.  Much  consideration  is  cer- 
tainly due  to  the  bankrupt ;  and  when  I  state  it  as  my 
opinion,  that  the  mortgagee  may  have  something  to  do 
with  the  certificate  when  the  amount  of  his  debt  is  as- 
certdned,  it  would  be  doing  injustice  not  to  give  the 
bankrupt  an  opportunity  of  shewing  that  he  has  called 
in  question  the  amount  of  the  debt ;  but,  as  the  case 
now  stands,  there  is  a  proof  upon  the  proceedings 
without  any  allegation  against  it.  I  think  the  certificate 
should  not  go  into  the  world :  it  should  "be  lodged  in 
the  ofiice,  and  it  may  have  effect  firom  the  present  tim^  if 
the  bankrupt  should  make  out  his  case.  Let  the  trial  stand 
over  till  the  next  assizes ;  and  the  bankrupt  may  in  the 
mean  time  shew  any  thing  upon  the  proceedings,  im- 
peaching the  amount  of  the  petitioner's  debt,  or  he  may 
go  before  the  commissioners  and  state  any  thing  ma- 
terial against  it. 
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1821. 
ANONYMOUS.  JV*.87. 

March  10. 
l^'R.  AGAR  moved  that  the   six  derk   might  be  The  guardian 
-^"-  directed  to  receive  the  answer  of  the  Defendante ;  altoiS' 
it  had  been  taken  by  commission,  and  was  the  joint  being  a  co- 
answer  of  an  in&nt  Defendant,  and  of  his  mother,  who  putting  in  a 
was  also  a  Defendant,  and  was  his  guardian ;  it  was  signed  J<^  answer, 
by  her,  but  the  six  clerk  conceived  it  to  be  necessary,  it  onoe. 
that  she  should  sign  it  again  as  guardian  to  the  infant 

ThtLord  Chancellor^ — If  there  has  been  a  practice  that 
the  party  should  sign  twice,  it  ought  not  to  be  disturbed ; 
but  one  signature  I  should  have  thought  was  sufficient. 


The  Lord  Chancellor. 

I  have  sent  for  the  answer,  and  have  seen  the  com-  Mardt  lo. 
mission  and  certificate ;  the  registrars  are  of  opinion  that 
it  may  be  received ;  and  it  struck  me,  tha^  considering 
the  nature  of  the  caption,  and  that  it  was  certified  to  be 
the  answer  of  the  Defendant  for  herself  and  as  guardian, 
there  was  sufficient  to  make  it  the  answerin  both  capacities* 

1822. 


A 


RO  WE  i;.  WOOD.  March  10.  18. 

17.  so.  SS. 

FTER  the  plea  in  this  cause  had  been  over-ruled  (a),  Motion  for  the 
and  the  answer  of  the  Defendants  had  been  put  in, 


antment 
or  a  recdver 
upon  a  mort- 
gagee of  mines,  who  had  become  a  partner  by  purchasine  shares  in  them,  upon  the 
ground  of  mismanagement,  and  excluding  the  mortgagor  from  interference,  rdused; 
the  parties  having  related  their  rights  t^  subsequent  agreement,  and  the  mortgagee 
not  admitting  that  his  mortgage  was  satiAed. 

The  rights  and  duties  of  a  person  in  that  situation  not  to  beflOTemed  solely  by  prin- 

dples  applicable  to  one  who  stands  umply  in  the  character  ofa  mortgagee  or  partner. 

Mor^gee  in  possession  of  mines  not  bound  to  expend  more  than  a  prudent  owner. 

If  he  can  be  depriTed  of  the  possesion  on  the  ground  of  mismanagement,  it  must 

be  of  a  clear  and  specified  nature. 


TT-^  /  (tt)  VoL  i.  p.  915. 

-i^^^^^  ^  Z22M    /i^ 
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I82£.  the  Plaintiff  filed  a  supplemental  bill,  praying  that -the 
agreements  of  ilfizy  1818,  and  March  1819  (a),  might  be 
set  aside,  and  that  a  receirer  of  the  mines  might  be  ap* 
pointed. 

A  motion  for  a  receiver  was  now  made.  The  Plaintiff 
stated  that  the  accounts  were  improperly  kept*  and  the 
mines  injured  by  mismanagement ;  that  they  would  be 
much  improved,  and  the  produce  greatly  increased,  by 
judicious  expenditure  and  working,  and  that  he  was  alto- 
gether excluded  from  the  superintendence  of  them. 
He  also  complained,  that  no  satis&ctory  aocoont  had 
been  given  in  the  answer  of  the  bills  issued  in  the  nfune 
of  the  Crinnis  Mine  Company^  to  which  he  still  conti- 
nued liable ;  and  insisted  that  the  debt  due  to  M.  Wood 
had  been  discharged,  which  was  attempted  to  be  shewn 
by  affidavits  contesting  the  justice  of  several  items  in 
the  accounts.  On  the  part  of  the  Defendants,  the  IVbodSy 
the  allegations  of  misconduct  and  mismanagement  were 
denied ;  they  contended  that  a  considerable  balance  was 
due  upon  the  mortgage  account ;-  and  it  was  stated  that 
the  Crinnis  bills  had  never  been  presented  to  Bane  for 
payment,  or  been  brought  into  the  mine  accounts. 

The  Attorney  General^  Mr.  Home^  Mr.  ShadweUj  and 
Mr.  Knightj  for  the  Plaintiff 

Mr.  Healdj  Mr.  Sugden^  and  Mr.  SideboUom,  for  the 
Defendants. 

The  Lord  Chancellor. 

The  great  difficulty  which  I  feel  arises  from  not 
seeing  upon  what  principle  I  am  to  interfere,  in  the 
present  stage  of  the  proceedings,  to  deprive  the  Defend- 
ant of  the  possession  of  the  min^  not  only  as  mortgagee 

(a)  VoLi.  p.5f5.  540. 

but 
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but  as  partner;   and  where  I  must  assume^  that  the     ^  1822. 
agreements  stated  in  the  pleadings  are  binding  until 
they  have  been  set  aside. 

Mr.  Beckfard  was  mortgagee  of  a  Wat  India  estate, 
which  may  be  represented  to  be  in  some  degree  like  a 
trade ;  and  is,  in  that  respect,  similar  to  a  mine.  In  the 
case  of  Bx}se  V.  Nixon  (a),  before  Lord  Hardooickej  in 
1737,  an  ejectment  had  been  brought  against  a  person 
to  recover  certain  coal  mines,  and  a  verdict  was  given 
against  him.  He  afterwards  filed  a  bill  for  an  injunc- 
tion and  an  account  of  the  profits ;  and  it  was  contended, 
that  it  was  in  the  nature  of  an  action  for  mesne  profits ; 
but  Lord  Hardwicke  held,  that  it  was  to  be  considered 
as  a  trade,  and  that  many  things  were  to  be  taken  into 
account  which  were  not  taken  into  account  in  the  rent 
of  a  landed  estate;  and  finding  that  the  plaind£f  at  law 
had  obtained  the  verdict  unrighteously,  he  said,  upon  the 
principles  which  I  have  mentioned,  he  would  decree  an 
account  of  the  mesne  profit ;  and  stated,  among  other 
reasons,  that  a  mine  was  in  the  nature  of  a  trade.  But 
if  the  Court  will  take  jurisdiction  in  that  way,  it  must 
take  it  with  all  the  difficulties  which  belong  to  it.  If  a 
man  is  mortgagee  of  a  mine,  and  the  mortgagor  comes, 
as  you  do  here,  to  complain  of  mismanagement,  the 
first  thing  that  requires  consideration  is,  what  is  a 
mortgagee  of  a  mine  required  to  do,  or  what  omission  on 
his  part  will  you  call  mismanagement  ?  To  put  a  case 
by  way  of  illustration ;  suppose  a  person  is  mortgagee  of 
a  mine  which  is  likely  to  be  much  improved  by  a  large 
expenditure ;  if  he  were  owner,  he  might  speculate  for 
himself  as  much  as  he  pleased ;  the  advantages,  what- 
ever they  might  be,  would  be  his,  and  if  it  turned  out 
unfortunate  he  would  bear  the  loss.     But  can  a  mort- 

^  («)  Vol.i.  p.30S. 

gagce 
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1822.  gtgee  be  required  to  do  that  ?  Can  he  be  required  to  risk 
his  own  fortune  in  speculation,  and  to  incur  hazard  m 
an  adventure  which  is  ultimately  to  redound  to  the 
benefit  of  the  mortgagor  ?  I  apprehend  that  he  cannot, 
and  that  at  the  utmost  he  is  not  bound  to  advance  more 
than  a  prudent  owner.  So,  taking  this  as  the  case  of  a 
partnership;  with  respect  to  the  head  of  mismanage- 
ment, I  should  like  to  hear  to  what  expence  a  partner 
*  can  be  called  on  to  go,  if  he  hi^pens  to  be  a  very  large 
creditor  of  the  partnership  trade.  I  was  the  more  struck 
with  this,  because  I  felt  great  difficulty  in  a  case  lately 
before  the  Court,  in  which  Miss  Vane  was  tenant  for 
life  of  certain  collieries  in  the  county  of  Durham  :  when 
it  came  to  be  considered  by  the  master  what  part  of  the 
property  was  to  be  expended  in  coal  adventures,  consi- 
derable difficulty  occurred.  She  was  tenant  for  life  of 
the  mines,  and  was  therefore  bound  to  work  them  with 
due  care  and  attention  to  the  interests  of  those  who  were 
to  come  alter;  but  what  was  due  care  and  attention  on 
her  part,  and  on  that  of  the  Court  who  had  to  manage 
them,  and  what  was  risk  and  speculation,  was  very  diffi- 
cult to  settle.  There  must  be  clear  mismanagement,  there- 
fore, of  a  particular  and  specified  nature,  if  the  case  is 
to  be  put  upon  that. 

With  respect  to  the  circumstance  of  the  Defendant 
being  both  mortgagee  and  partner,  it  is  one  which,  if 
the  facts  were  clear,  deserves  a  good  deal  of  consider- 
ation. As  a  mortgagee,  he  would  have  certain  rights, 
and  if  he  filled  that  character  only,  would  be  bound  to 
account  with  the  mortgagor  in  a  particular  and  special 
manner ;  and  it  is  no  inconsiderable  hardship  on  him, 
that  he  must  account  not  only  for  what  he  has  made, 
but  for  what  without  his  wilful  default  he  might  have 
made.  As  a  partner,  he  would  not  be  obliged  so  to 
account ;  and  a  question  may  arise  hereafter,  whether 

the 
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the  account  should  be  directed  upon  the  principle  of 
partnership  only,  or  whether  a  decree  can  be  framed, 
partly  upon  the  principle  of  partnership,  and  partly,  if 
I  may  so  express  myself,  upon  that  of  mortgageeship. 
If  a  mortgagee  cliooses  to  become  a  partner,  the  manage- 
ment must  be  considered  with  reference  to  the  benefit  of 
the  other  partner,  as  well  as  to  the  rights  of  mortgagor 
and  mortgagee;  and  it  will  be  diCBcult  to  make  out, 
that  the  mortgagee  can  wholly  exclude  his  partner  from 
interference  in  the  partnerslup.  It  strikes  me,  howerer, 
particularly  with  reference  to  the  agreements  of  1818 
and  1819,  that  this  is  not  precisely  the  kind  of  motion 
which  ought,  at  least  in  the  first  instance,  to  have  been 
made.  I  cannot  put  these  instruments  entirely  out  of 
consideration,  because  a  party  says  that  he  will  not  be 
bound  by  them. 


1822. 


Considering  the  question  as  between  mortgagor  and 
mortgagee,  I  do  not  know  of  any  instance  where  a  mort- 
gagee in  possession  has  said  by  answer  that  any  thing  was 
dae  to  him,  that  the  Court  has  tried  upon  affidavits  against 
the  answer,  whether  that  was  true  or  not.  In  BeckforcTs 
case^  I  said  that  if  he  would  swear  sixpence  was  due,  I 
would  not  appoint  a  receiver.  It  is  impossible  for  the 
Court  to  go  on,  if  it  is  thus  to  try  the  question  of  the 
account  between  mortgagor  and  mortgagee. 


March  80. 

On  a  motion 
for  a  receiver 
against  amort- 
gagee,  insist- 
ing by  answer 
that  he  has  not  , 
been  fully  paid, 
the  Court  will 
not  try,  by  affi- 
davits, the 
question 
whether  any 
balance  is  due 
to  him  or  not. 


The  original  connection  between  these  parties  was 
that  of  mortgagor  and  mortgagee ;  and  if  a  receiver 
or  manager  is  to  be  appointed,  in  other  words,  if  the 
possession  is  to  be  taken  from  the  mortgagee,  it  must  be 
on  such  grounds  as  this  Court  acts  upon  in  such  cases ; 
and  if  it  is  not,  therefore,  clearly  shewn,  that  the  mort- 
gagee is  fully  paid,  and  that  almost  by  his  own  admission, 

this 


March  22. 
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1822.  this  Court  will  not  deprive  him  ct  the  possesdotu 
Beck/brd*s  case  (a)  is  the  utmost  length  to  whidi  the 
Court  has  ever  gone ;  and  in  Hhat  case  the  mortgagee 
would  not  state  that  sixpence  was. due  to  him.  It  was 
however  contended,  with  reference  to  this,  that,  attending 
to  the  observations  made  on  four  particular  items  men- 
tioned in  the  original  bill,  and  the  answer  sworn  in  1817, 
the  mortgage  must  be  understood  to  be  paid.  It 
struck  me  that  it  was  quite  impossible  to  look  at  this 
case  in  that  point  of  view,  because  the  instruments 
of  1818  and  1819  must  be  taken  to  be  bindmg,  until 
the  Court  has  got  to  that  stage  of  the  cause  in  which  it 
can  pronounce,  if  it  should  be  authorised  so  to  do,  that 
they  ought  not  to  stand;  and  in  the  fiirmer  deed  it  was 
contemplated  that  a  balance  was  due  to  Wood.  If  those 
agreements  stand,  although  it  may  be  very  questionable, 
whether  some  of  the  items  in  the  account  will  be  al- 
lowed when  the  cause  comes  to  a  hearing,  I  cannot  say 
that  nothing  is  due,  and  the  Court  must  get  to  that 
extent  before  it  can  appoint  a  receiver. 

But  I  do  not  look  at  this  case  as  one  simply  of  mort- 
gagor and  mortgagee:  under  the  agreements  for  the 
purchase  of  certain  shares  in  the  mine,  which,  although 
fVood  was  desirous  of*  getting  rid  of,  must  stand 
until  set  aside  by  decree,  the  parties  became  partners; 
subject  to  Wood^B  demand  on  Rcnoe^s  share  for  the  ba- 
lance of  bis  account.  If  they  had  been  merely  partners, 
and  no  rights  had  been  created  by  the  relation  of 
debtor  and  creditor,  the  case  would  have  been  veiy 
simple ;  one  partner  cannot  exclude  another  from  an 
equal  management  of  the  concern ;  and  it  is  the  duty  of 
each  to  keep  precise  accounts,  and  to  have  them  always 
ready  for  inspection,  and,  in  short,  to  keep  good  fiuth 
towards  each  other ;  but  whatever  might  have  been  their 

(a)  See  voLi.  p.  649. 

rights 
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rights  imder  the  previous  instruments,  I  am  bound  to  1821. 
look  at  the  agreements  of  1818  and  1819,  and  to  con- 
sider them  as  valid,  notwithstanding  the  allegations  in 
the  supplemental  bill,  until  they  are  got  rid  of  by  de- 
eree.  If  so  the  rules  as  to  partners  cannot  regulate  all 
their  rights,  because  under  the  last  instrument*  they  have 
stipulated  that,  whatever  might  be  their  original  obliga* 
tions,  they  will  deal  on  the  terms  contained  in  those 
agreements. 

It  is  said  that  Rome  quarrels  with  these  agreements,  Pending  a  wit 

and  is   not  entitled,   therefore,  to  any  benefit   from  JJLJ^JJ^tj 

them;    but  I  think  that  the  Defendants  are  bound,  held  that  the 

without  prejudice  to  the  questions  in  the  cause,  to  let  were  bound  tp 

him  have  the  benefit  of  them,    and,  therefore,  what-  S/^  ^?i^f 
i_       !_  .  ^1  *.   ,  Plaintiff  the 

ever'  may  be  the  meamng  of  that  part  of  the  agree-  benefit  of 

ment  which  provides  that  he  is  to  have  the  controul  of  iJ>ose  terms 
'^  which  were 

the  working  part  of  the  mine,  he  has  a  right  to  have  for  his  ad- 
it until  the  equities  are  arranged.  ''"'^'^ 

The  circumstances  respecting  the  blank  acceptances, 
which  were  sent  to  Aotse,  have  been  alluded  to,  and 
certamly  the  answer  of  Wood^  that  he  can  give  no 
account  of  them,  is  viery  unsatisfiurtory.  But  I  think 
it  is  now  too  late  to  complain  of  that  transaction, 
though  I  have  no  hesitation  in  saying,  that  if  it 
were  now  to  take  place,  and  this  sort  of  answer  only 
were  given,  it  would  be  such  conduct  on  tiie  part 
of  a  partner  as  this  Court  would  not  allow.  At 
present  I  do  not  see  my  way  to  appoint  a  receiver; 
but  I  tiiink  that  Homey  subject  to  the  equities  which  may 
be  ultimately  declared  between  the  parties,  has  a  clear 
right  to  insist  that  regular  accounts  shall  be  kept  of  all 
receipts,  payments,  transactions,  and  so  on,  relative  to 
the  mine,  and  to  have  constant  access  for  the  purpose 
of  inspecting  the  accounts;  and  also^  that,  subject  to 

Vol,  II.  O  o  those 
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those  equities,  he  has  a  clear  right  to  oontroal  the 
working  of  the  mines ;  and  if  he  is  impeded  in  the 
exercise  of  any  of  these  rights,  let  him  come  to  the  Court 
again :  the  application,  after  the  other  parties  have  been 
apprised  of  what  the  Court  expects  them  to  do»  will  be 
differently  treated. 


Marth  t7 

When  the 
bankrupt  is 
apprehended 
« under  a 
Judge's  war- 
rant, pursuant 
to  the  Stat. 
SG.2.CSO. 
«.  14.,  the  com- 
missioners 
'  have  the 
power  of  ex- 
amining him, 
although  the 
time  for  his 
surrender  has 
expired;  and 
if  his  answers 
are  satts&c- 
tory,  he  is  dis- 
chaiiged,  unless 
indicted;  if 
not,  the  com- 
missioners 
have  the  same 
power  of  com- 
mitting as  on 
other  examin- 
ations. 


Exparte  HUNT. 

rilHIS  was  the  petition  of  the  bankrupt,  praying  that 
-**  he  might  be  released  from  prison,  and  might  be  at 
liberty  to  surrender  to  his  commission.  Shortly  before 
the  commission  opened,  he  had  gone  abroad ;  a  police 
officer,  with  a  warrant  from  the  Lord  Chief  Justice  for 
his  apprehension,  was  sent  in  pursuit  of  him,  and  over- 
taking him  in  the  Netherlands^  procured  him  to  be 
delivered  up  by  the  authorities  of  that  country.  He  was 
brought  to  England^  and  committed  to  prison,  where 
he  had  remained  about  a  year.  The  time  for  his  sur- 
render had  elapsed  before  his  arrival.  He  alleged,  that 
it  was  not  from  apprehensions  of  the  commission  thnt 
he  went  abroad,  and  that  at  the  time  of  his  arrest  he 
was  on  his  return  for  the  purpose  of  surrendering.  An 
application  for  liberty  to  surrender  had  been  made  to 
the  Vice  Chancellor,  who  had  refused  it,  thinking 
upon  the  evidence  that  the  bankrupt  had  intended  to 
abscond. 

Mr.  Heald  and  Mr.  Lovat,  for  the  bankrupt  witliout 
entering  into  the  circumstances  of  his  conduct,  con- 
tended that  he  ought  either  to  be  rdeased;  or  to  be 
tried  for  the  felony,  The  form  of  die  warrant,  com- 
mitting him  to  remain  till  removed  by  order  of  the 
commissioners,  prevents  him  from  being  discharged 
under  the  genial  gaol-delivery.     The  commissioners, 

thev 
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they  stated,  had  been  applied  to,  but  thought  that  they       1821. 
bad  no  power  to  release  him,  the  time  for  his  surrender     ^  ^  - 
having  expired.  HuKt. 

Mr.  CuUen  and  Mr.  Barber^  for  the  assignees,  said, 
that  the  warrant  was  in  the  usual  form  under  the  stat. 
5  Geo.  2.  c^  30.  5. 1 4. ;  and  denied  that  any  application  had 
been  made  to  the  commissioners  to  summon  the  bank- 
rupt before  them ;  his  conduct  had  been  such  as  not  to 
entitle  him  to  the  indulgence  of  being  permitted  to 
surrender. 

Tie  Lord  CHAXtELLoit. 

It  appeared  to  me  at  first,  that  if  he  was  committed 
for  not  surrendering,  tlie  commitment  must  have  been  .  * 
till  delivered  by  due  course  of  law ;  and  then,  at  the 
next  gaol-delivery,  if  there  was  an  indictment  preferred, 
he  would  be  tried,  if  not  he  would  be  discharged,  un- 
less some  cause  was  shewn  against  it.  But  if  committed 
under  the  Judge's  warrant,  issued  upon  the  commis- 
sioners' certificate,  this  is  the  proper  form,  and  his 
remedy  is  to  give  notice  to  the  commissioners  to  call 
him  before  them  and  examine  him.  That  does  not 
make  it  necessary  for  the  person  holding  tlie  great  seal 
to  make  any  order  to  enlarge  the  time  for  his  surrender, 
which  must  depend  on  all  the  circumstances.  I  agree, 
that  if  he  were  committed  for  felony,  the  commissioners 
wouM  hi^ve  no  power  over  him.  But  here  the  Chief 
Justice  committed  him  under  the  statute,  which  gives 
an  auxiliary  power  to  judges  and  justices  to  apprehend 
bankrupts,  for  the  purpose  of  bringing  them  before  the 
commissioners  to  be  examined;  after  examining  him, 
they  are  to  deal  with  him  as  they  think  fit ;  he  cannot 
go  back  again  under  the  Judge's  warrant ;  the  gaoler 
would  not  be  authorised  to  receive  hint  under  that. 
He  should  apply  to  the  commissioners  to  issue  their 
O  o  2  warrant 
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182L        warnmt  to  bring liim  bdbre  them,  and  if  tKey  refuse  to 
do  80^  tben  he  should  petition  stating  their  refusal. 

I  think  it  is  clear,  looking  at  the  14th  and  15th  sec- 
tions of  the  act ;  that  whether  the  time  for  his  sorren- 
.der  has  or  has  not  expired,  the  commisdoDers  oagbt  to 
summon  him.  I(  after  being  apprehended,  the  bank- 
rupt surrenders  within  the  time,  he  is  by  the  15th 
seelion  to  have  the  benefit  of  the  act  in  the  same 
way  as  if  he  Had  come  in  voluntarily.  If  he  is 
not  within  the  time,  the  commissioners  have  not,  m 
general,  power  to  take  his  surrender  or  examine  him  after- 
wards. But  the  14th  section,  contemplating  bodi  cases, 
of  the  time  being  expired,  and  of  its  not  being  expired, 
directs  that  in  each  case  he  is  to  go  to  gaol,  and  the 
gaoler  is  to  give  notice  to  the  commissioners,  who  are 
empowered  and  required  forthwith  to  issue  their  war- 
rant to  bring  him  before  them  to  be  examined.  In 
each  case  it  gives  them  power  to  examine  him,  but  if 
the  time  is  expired,  he  continues  liable  to  be  indicted. 
When  the  commissioners  have  examined  him,  if  thqr 
are  satisfied  with  his  answers,  then,  if  he  has  not  been 
indicted,  he  will  go  at  large.  On  the  other  hand,  if 
they  are  not  satisfied  with  his  examination,  they  may 
commit  him ;  for  the  act  having  given  them  the  power 
of  examining  him,  they  must  have  the  same  power  of 
committing  for  unsatisfactory  answers,  as  on  any  other 
examination^ 

The  shortest  way  will  be  for  one  of  the  commissioners 
to  inform  me  what  applications  have  been  made  to  thera. 


In  consequence  of  what  fell  from  His  Lordship,  die 
bankrupt  was  soon  after  brought  up  before  the  commis- 
sioners and  discharged. 
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1620. 

Dm.  16. 18. 

HARRISON  V.  GURNEY.  Ji?/» 

.  «7.  S9. 

rVlHIS  was  a  suit  by  some  creditors  claiming  under  xhisteesfor 

■*■    a  trust  deed  of  the  2l8t  Nooember  1811,  executed  crediton,  aaer 

a  qccTOG  for 
by  the  Marquis  of  Head/artj  and  his  son  Lord  Bective  i  the  executiQn 

a  decree  had  been  made  in  November  1816,  for  the  ^^^^ 

execution  of  the  trusts,  which  was  in  prosecoticm  in  the  from  proceed- 

Master's  Office,  and  a  receiver  had  been  appointed  of  |h|c^'^''' 

the  estates  comprised  i^  die  deed,  some  of  which  were  Cbancerv  m 

situated  in  Ireland.    A  modon  was  now  made  on  the  in*  the  mm 

part  of  the  Phiintiffi,  for  an  injunction  to  restram  the  o^J^^^ 

Defendants,  Gumetf  and  Bentky^  two  of  the  trustees, 

from  proceeding  in  a  suit  commenced  by  them  in  the 

Court  of  Chancery  in  Ireland^  the  bill  in  which  was     « 

filed  in  June  last,  and   prayed  the  execution  of  the 

trusts  of  the  deed  of  Nooember  1811,  a  sale  of  the 

estates,  and  a  receiver;  the  answers  had  not  been 

put  in. 

Mr.  Hart  and  Mr.  Sugden,  in  support  of  the  motion, 
suggested  that  the  object  of  the  suit  in  Ireland^  was  to 
embarrass  the  proceedings  here^  and  to  prevent  the 
trustees'  accounts  being  fully  investigated,  and  that  it 
was  probable  some  endeavour  would  be  made  to  get 
the  possession  of  the  Irish  estates  out  of  the  hands  of 
the  receiver. 

Mr.  Wetherell  and  Mr.  Tinney^  on  the  other  side, 
desired  that  the  motion  might  stand  over,  to  procure 
some  information  from  Ireland^  which  the  Lord  Chan^ 
ceUor  permitted,  upon  their  undertaking  to  do  nothing  in 
the  mean  time. 


Oo  S  On         .2i^^*- yy^^^^^. 
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1621.  On  the  motion  being  brought  on  again,  it  was  stated 

by  Mr.  Tinney^  that  the  trustees  had  been  under  the 
necessity  of  instituting  a  suit  in  Ireland  for  the  purpose 
of  calling  the  receiver  of  the  estates  situated  tliere  to 
Marek$2.  S7*  an  account ;  but  that  they  had  found  that  the  Court  of 
Chancery  there  would  not  entertain  tlie  suit,  unless  it 
extended  to  a  general  administration  of  the  property. 
They  bad,  therefore,  commenced  the  suit  in  question, 
intending  it  to  be  subsidiary  to  the  £n^/is^  suit,  and 
only  to  be  enforced  so  far  as  regarded  the  receiver's 
accounts.  He  proposed  that  it  should  be  referred  to 
the  Master,  to  enquire  whether  it  was  fit  that  the  suit 
should  be  continued,  or  any  odier  proceedings  com- 
menced. 

The  Lord  Chancellor  said,  it  struck  him,  that  the 
view  which  had  been  taken  of  the  subject  in  Ireland 
was  incorrect.  If  there  was  a  receiver  in  Irelandj  the 
trustees  might  file  a  bill  against  him  for  an  account^ 
without  making  it  a  general  suit.  His  Lordship  added, 
that  he  would  consult  Lord  Bedesdale. 


March  9fk 


The  Lord  Chancellor  granted  the  injunction,  restrain- 
ing tlie  ti'ustees  from  proceeding  in  the  second  suit, 
saying  he  thought  there  was  no  reason  for  it.  If  they 
wished  to  call  the  receiver  to  an  account,  they  might 
do  so,  but  if  they  thought  tlmt  they  must  connect  with 
that  a  suit  for  the  execution  of  all  the  trusts  of  the  deed, 
he  was  of  opinion  that  a  suit  to  that  extent  was  unne- 
cessary, and  that  they  ought  not  to  go  on  with  it.  (a}. 


(m)  See  Bmhby  v.  Munday,  4  Mad,  597.,  where  an  injunctioo  wis 
granted  to  restrain  proceedings  in  the  Court  of  Session  in  SceHoMd. 

His 
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Hia  Lordship  doth  order,  that  the  said  Defendants, 
&  iSwrneif  and  J.BenOey^  and  their  solicitor,  Mr.  J.  JB., 
be  restrained  by  the  order  and  injunction  of  this  Court 
from  further  prosecuting  the  suit  instituted  by  the  said 
Defendants  in  His  Majesty's  High  Court  of  Chancery 
in  Ireland^  by  bill  filed  on  the  20th  day  of  Jim^  1820, 
tor  all  or  any  relief,  orders,  directions,  liiatters,  and 
things  provided  for  and  decveed  in  this  cause  by  the 
decree,  dated  the  16th  of  Nofvember  1816,  or  relating 
thereto,  or  the  trusts  of  the  indenture  of  the  2l8t  of 
November  1811 ;  in  the  pleadings  of  this  cause  men- 
tioned until  the  further  order  of  this  Court. 

lUg.  Lib.  A.  1820.  fo.  1012. 


1821. 


CECIL  V.  BUTCHER. 

^HE  bill  sUted  that  die  Plaintiff's  father,  Joseph 
Cecily  being  seised  of  a  freehold  estate  at  Little 
Sfteffieldy  in  the  township  of  Eccleshallj  by  inden- 
^ture  dated  the  1st  of  August  1807,  in  consideration  of 
natural  love  and  affecUon  for  the  Plaintiff,  his  son  and 
heir  apparent,  and  for  his  advancement,  preferment, 
and  present  maintenance,  covenanted  to  stand  seised 
of  his  messuages,  lands,  and  hereditaments  in  the  town- 
ship of  EecleshaUi  in  the  parish  of  'Skeffieldj  in  the 
county  of  Yorkp  to  the  use  of  the  Plaintiff  in  fee.  He 
continued  in  possession  of  the  premises  comprised  in 
the  deed,  and  of  the  the  deed  itself,  till  his  death  in 
the  year  181 S;  upon  which  the  Defendants,  the  trus- 
tees of  his  wiU,  and  his  wife  and  children  of  a.  second 
marriage,  entered  into  possession.  The  bill  charged^ 
that  the  Plaintiff  was  unable  to  try  his  right  to  the 
premises  at  law,  by  reason  of  the  d^  of  August  1807, , 

O  o  4  being 


Rolls. 

March  20,  $1. 

S9. 

Bill  seeking 
relief  upon  the 
loss  of  a  con- 
veyance, exe- 
cuted to  give 
a  colourable 
qualification 
to  kill  gamcy 
retained  for  a 
year,  with 
liberty  to 
bring  an  ac- 
tion. 

A  convey- 
ance executed 
by  a  father,  to 
give  a  colour- 
able qualifi- 
cation to  his 
son,  is  kept  in 
his  possession 
dunng  his  life 
without  being 
used,  Of  made  > 
known  to  the* 
son.   Whetl^cr 
it  is  valid  at 
law.     Qh. 
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188K  being  in  the  power  of  tne  Defendants,  and  prayed  tbat 
they  might  deliver  possession  with  'the  title  deeds,  and 
an  account  of  the  rents  and  profits  from  the  date  of 
the  deed. 

It  appeared  in  eridence  that  J.  Cecily  the  fiither,  had, 

^  in  Ju^  1807,  given  instructions  to  his  solicitor  to  pre- 

'  pare  a  ccmveyance  of  his  property  in  EcdakaU  to  die 

iyPkintiff,  saying  at  the  time,  that  he  had  a  pack  of 

hounds,  and  that  he  wished  to  give  his  son  a  qoafifi- 

cation  to  hunt  with  them,  and  to  shoot;  and  that  the 

EccleshaU  estate  would  be  sidkient  for  that  purpose; 

he  desired  the  deed  might  be  ready  for  execution  when 

he  next  came  to  Sheffield,  which  he  said  would  be  soon, 

as  he  was  afraid  an  information  would  be  laid  against 

the  Plaintiff,  by  a  gentleman  in  the  nrigfabourhood,  for  - 

hunting  or  shooting,  and  he  wished  the  qualification  *to 

be  in  readiness.     The  deed  was  prepared  according  to 

a  drafl,  which  was  produced  in  evidence  and  executed 

by  Ca:i7  at  the  solicitor's  office  in  £%#^j&    He  took  the 

deed  away  with  him,  and  on  his  setting  out  to  return  to 

his  residence  at  Dro^ld,  about  six  mUes  from  Skefiddj 

j  left  it  in  the  hands  of  J.  Butcher,  with  directions  to 

V  keep  it  till  he  should  next  come  to  Sheffield:  about  a 

week  after  he  called  for  it  and  took  it  away.    Bvtdker, 

j  who  was  an  attesting  witness,  understood  that  it  was  a 

/  qualification  to  enable  the  Plaintiff  to  kill  game.     Oeil 

had  mentioned  to  other  persons  that  he  had  qualified  his 

1  son ;  he  had  said  to  one  witness,  in  the  year  1810,  that 

I  he  had  qualified  the  Pluntiff,  by  making  a  deed  of  gifl 

of  the  Liltle  Sheffield  estate  to  him,  but  he  did  not  wish 

him  to  know  it^  for  fear  he  should  go  beyond  bounds. 

There  was  no  trace  of  the  existence  of  the  deed  afbr 

the  time  that  it  was  re-delivered  by  BukAer  to  t>qlf 

the  Defendants  had  not  found  it  among  Cedfs  papers  en 

his  death,  and  disclaimed  all  knowledge  of  it 

4  J.CecO, 
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J.Cmlj  by  bis  will,  dated  in  1811,  gave  aU  his  real        1821. 
estates,  and  the  reudae  of  his  penonal  estate^  to  tnwtee^     *  ^^  '^ 
upon  trust  to  pay  an  annuity  of  800{L  per  anmtm  to  the 
Plaintifl^  and  subject  thereto,  and  to  some  other  pay- 
ment^  upon  trust  fiar  his  wife  till  her  death  or  auurriage, 
and^fterwanibi  as  to  the  real  estates,  upon  trust  for  the 
benefit  of  his  youngs  ehildnen.    The  will  gave  several 
powers  to  the  trustees^  amongrt  which  was  one  authorising 
them,  duriiig  the  floinority  of  any  person  entitled  to  the 
estates,  to  dig  the  coals  and  other  minerals  to  whidb  the 
testator  was  entitled  within  and  under  his  said  estates, 
or  the  estates  of  any  odier  person  or  persons  within  the 
jmnAcf  Dm^UdoeBtLiUkSi^fieldf  mthe  counties 
ofD^and  rorir.  There  was  a  deckiation  that,  after 
the  death  or  marriage  of  his  wife,  the  trustees  should 
stand  possessed  of  his  leasehold  estates  situate  at  Zitile 
Sheffidii  or  elsewhere  in  the  county  of  Yarki  and  of  die 
residue  of  his  personal  estate,  in  trust,  to  permit  the 
same  to  be  enjoy^  by  the  person  for  the  time  bdng 
entitled,  to  his  real  estates.    The  Defendants  insisted 
that  the  estate  in  questioi  was  intended  to  be  com* 
prispd  in  the  general  devise  of  aU  the  testator^s  real 
estates,  and  that  if  the  deed  oiAugmt  1807,  was  esta- 
blished, the  Pkintiff  was  bound  to  elect  between  the 
estate  claimed  by  him,  and  the  annuity  given  him  by 
the  will.    It  was  in  evidence  that  the  testator  had,  in 
foct^  no  leasehold  estate  at  or  near  LUOe  Skeffidd. 
The  estate  at  IMUe  Sh^fidd  was  stated  to  be  worth 
about  IML  per  mmum^  and  the  testator's  other  real 
estates  about  80(tf>  per  oitiifaa,  according  to  one  state- 
mentis  apoording  to  another,  his  property  altogether 
was  about  W(A.per  tmnum. 

Mt.HeaU  and  Ur.  Parker^  for  the  Plaintiff,  cited 
Doe  d.  BaberU  y.Boberts{a)9  as  establishing  fhat  a  deed 

having 
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1821  •       having  been  made  to  give  a  cioloiirable  qaalificatioo  is 
no  ground  of  objection  to  its  validity. 

Mf.  Homef  Mr.  Preston,  and  Mr.  Sej^mour,  tar  the 
Defendant,  remarked  that  the  evidoioe  of  the  solicitior 
only  stated  the  deed  to  have  been  executed ;  not  speak- 
ing in  the  usual  manner  to  the  sealing  and  d^very. 
With  respect  to  the  preparation  of  the  deed,  he  bad 
^  exoeeded  bis  instnictions,  which,  he  says,  were  to  make  a 
f  quaiificadon,  by  preparing  a  conveyance  in  fee^  tfaoagh 
I  a  life  estate  would  have  been  suflBcient.    The  testator, 
therefore,  executed  it  under  the  mistakoi  idea  that  it 
was  conformable  to  the  instructions  he  had  given,  and 
this  is  one  ground  for  withholding  relief  upon  it 

The  Piaindft*  is  a  mere  volunteer ;  die  grant  is  without 
any  consideration ;  and  he  cannot,  therefore,  have  the 
aid  of  equity  to  perfect  it.  See  9  JMbd  608,  and  Corbett 
V.  BM  (ff).  Voluntary  conveyances,  thpugh  valid  at  law, 
are  considered  in  equity  with  reference  to  the  ciivum- 
stances  of  their  execution,  and  the  mode  in  which  they 
have  been  dealt  with  by  the  grantor ;  and  in  some  in- 
stances have  been  relieved  against.  Naldredy.Giiham{b), 
Cotton  V.  King.{c)  This  has  most  frequently  happ»ed, 
in  cases  like  the  present,  where  the  deed  has  been  cdour- 
afale,  only  made  for  the  purpose  of  evading  some  law,  as 
in  Ward.y.Lant{d\  to  avoM  taxes;  in  Birch  v.  JBfa- 
gra!De(e)j  to  escape  from  serving  an  office;  and  in 
Platamone  v.  Staple  {/),  for  a  qualificaticm  to  sit  in  par^ 
liament.  The  circumstance  relied  on  in  the  two  latter 
cases,  that  the.deed  was  never  used  for  the  purpose  for 
which  it  was  made,  occurs  here,  it  not  appearing  that 
any  information  was  ever  kid.    The  deed  also  was  le- 

(a>  l^ee.  m  Ch.  84.  (A)  1  P.  W.  577.  (c)  S  P.  IT.  S58. 

(<0  Free,  m  Ch.  18i.  {e)  Awh,  264.  (/)  Cwp.  S50. 

Uined 


CASES  IN  CHANCERY.  569 

« 

tained  by  the  grantor  in  bis  own  posaeafiion.    Doe  ▼•        1831. 
Moberfs  differs  in  bolh  these  particulars.    They  also 
cited  Brachenbwy  ▼•  Brackenbury.  {a) 

But  if  the  Plaintiff  be  entided  to  the  estate  tb«s  con- 
veyed, he  roust  elect  between  it  and  the  annui^  be- 
queathed to  him ;  it  bdng  dear  that  tlie  testator  intended 
to  include  that  estate  in  .the  general  devise  in  bis  will. 
Freehold  estates  may  pass  under  the  description  of  lease- 
Iiold  when  the  testator  has  no  leasehold  property  in  the 
place  mentioned  ;  Dajf  v.  Trig  {b\  Denn.  d.  WiUcins  v. 
Kemeys{c)i  and  though  the  devise  is  in  general  termsi 
yet  the  intention  of  including  the  IMtle  Sheffield  estate 
appearing  from  the  trust  subsequently  declared,  raises  a 
case  of  election,  as  in  Uneff'v.  Wilkes  {d). 

Mr.  Healdt  in  reply,  contended  diat  the  execution  of 
the  deed  was  sufficiendy  proved,  and  that  though  a 
defective  conveyance  could  not  be  aided  on  behalf  of  a 
volunteer,  yet  the  grantee  of  a  valid  deed,  whether 
voluntary  or  not,  must  be  entitled  to  that  whidi  it  con- 
veys to  him  and  to  the  possession  of  the  deed  itself. 
The  Plaintiff  does  not  seek  to  have  the  instrument 
perfected,  but  only  to  procure  the  enjoyment  of  that 
which  is  his  at  law,  but  for  which  he  has  no  legal 
reitiedy.  The  only  quesUon,  therefore,  is,  whether  the 
deed  is  valid  ?  and  upon  this  question  the  case  is  distin- 
guishable from  some  of  those  cited,  by  the  circumstance 
that  the  Plaintiff  was  ignorant  of  the  transaction,  and 
was,  therefore,  not  himself  involved  in  any  purpose 
contrary  to  the  policy  of  the  law,  which  his  father  may 
have  entertamed ;  he  was  not  particeps  criminis.  That 
might,  perhaps,  be  a  ground  for  refusing  relief;  as 

(a)  %)ra,p.39I.  {h)  \P.W.%%t. 

(c)  9  Bati^  SS6.  (iQ  Anib,iSO. 

might 
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I89]«  migbt  the  drcimutaiioe  of  getting  possemoQ  of  die 
iBstrameBt  daadattiiidy,  wUch  oecorred  in  Naldred  ▼• 
GUham^  and  Brackenbmyy.  Braekenbunf.  In  die  farmer 
case  there  seems  to  have  been  some  imposidon  pnicdaed. 
Birdi  y.  BUtgraoe  is  treated  by  Lord  Hardwkke  as  a 
case  of  mistake.    He  cited  Bartow  v.  Htneage,  (a) 

Tke  tiAwnn^  ike  KojJA. 

Iliis  is  a  bill  by  the  eldest  son  of  Joseph  Cecily  deceased, 
claiming  the  benefit  of  a  deed  executed  by  his  father, 
purporting  to  give  him  an  estate  in  fee  simple;  the 
Plaintiff  coming  into  equity  to  obtain  legal  reliei^  on  the 
ground  of  the  loss  of  the  instrument.  The  case  is  of 
considerable  importance  from  the  number  of  conflicting 
authorides  upon  the  subject. 

The  &cts  appear  to  be  these.  The  fetfaer  was  a 
gendemau  possessed  of  an  estate  of  about  6002i  a  year, 
who  kept  a  pack  of  hounds ;  and  he  was  apprehaistve 
that  his  son,  who  was  also  fond  of  the  diversion  of  sport- 
ing, might  become  the^  object  of  a  prosecution  as  an 
unqualified  person.  He  therefore  gave  to  lus  attorney 
verbal  directions  for  a  conveyance ;  he,  in  consequence^ 
prepared  a  draft,  which,  on  the  &ce  of  it  appears  to  re- 
quire some  explanation,  from  the  various  erasures,  and 
from  the  estate  taQ  having  been  changed  to  an  estate  in 
fee.  The  instructions  were  only  to  make  a  conveyance 
to  qualify  him,  not  expressing  what  estate  was  to  be 
given.  But  I  think  it  feir  to  suppose  that  the  gendeman, 
finding  the  property  to  be  worth  about  IWL  per  annum, 
and  that  though  by  the  statute  an  estate  of  100^  per 
annum  is  a  qualification,  yet^  that,  if  it  be  a  life  estate, 
the  value  must  be  150/.,  thought  it  best  that  it  should  be 
an  estate  of  inheritance;  and  he  probably  preferred  an 

(m)  Pftcm  Ck.910. 

estate 
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estate  in  fee^  to  an  estate  tail,  beeatue  it  s^ght  be  auMie       1821. 
easily  got  back  again. 

I  think  it  is  clear  upon  all  the  evidence^  that  the  ob- 
ject was  singly  to  qualify  the  son  to  kill  game*  In  giving 
directions  to  his  attorney,  he  said,  that  he  was  afraid  of 
an  infermation,  and  was  desinias  that  the  qualification 
should  be  in  readiness ;  and  the  attomqr  aooordiogly 
states,  that  in  jitsgusi  he  called  and  executed  the  deed. 
It  is  saidi  this  general  expression  does  not  necessarily 
imply  that  it  was  sealed  and  delivered ;  but  I  think  there 
is  no  weight  in  the  objections.  The  witness,  as  an  at- 
torney, must  know  the  meaning  of  the  word,  it  would 
be  a  great  misrepresentation  if  he  used  it  in  any  sense, 
except  that  which  is  the  ordinary  one,  and  that  in  which 
it  is  used  in  the  pleadings.  We  must,  therefore,  take  it 
to  have  been  properly  executed,  and,  ccmsequently,  to 
have  been  a  complete  and  valid  deed ;  and  this  draft, 
with  all  its  obliterations  and  alterations  is  sworn  to  be 
an  exact  copy.  The  attorney  says  he  did  not  retain  the 
possession  of  the  deed  longer  than  while  Cecil  remained 
at  his  o£Bce,  but  he  delivered  it  to  Cecil  when  he  went 
away ;  from  which  it  appears  that  it  must  have  then  been 
in  the  possession  of  the  attorney;  Cecil  handed  it  over  to 
him  after  executing  it.  He  redelivers  it  to  Cecil,  who 
gives  it  to  Butcher  to  keep  for  him  for  a  few^days.  This 
temporary  possession  by  Butchetf  the  friend  of  Cecily 
and  with  an  express  direction  to  keqi  it  for  him,  was 
little  more  than  if  he  had  kept  it  himself;  all  this  is, 
however,  of  no  importance  with  respect  to  the  legal  va^* 
lidity  of  the  ^eed. 


It  is,  I  thiok,  evident  that  Cecil  never  communicated 
this  transaction  to  his  son;  he  was  anxious 
should  not  know  of  it    He  does  not  appear  ever  t 
parted  with  the  deed,  but  retained  it  in  his  own  possession. 

On 


unicated  ^ 
that  he  1 
r  to  have  * 
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1821.        On  his  death  k  was  not  found  among  his  papers ;  it 

probably  either  Iqst  or  destroyed.  The  deed  is  recited  to 
have  been  made  for  the  advancement  and  present  main- 
tenance of  the  son;  notwithstanding  which»  thefiuher 
continued  in  possession  and  enjoyment  of  the  estate  till 
his  death.  By  his  wOI  he  makes  another  proviston  for 
hb  son,  who»  having  afterwards  found  this  copy  of  the 
deed,  aies  this  bill. 

The  question  is,  whether  the  Court  odght  to  give  re- 
lief on  the  case  tlius  made  by  the  Plaintiff.  If  we  were 
to  determine  infof-o  conscienti^j  whether  it  was  the  in- 
tent of  the  father  to  transfer  the  right,  or  only  to  have 
n  deed  ready  to  be  used  as  a  qualification,  if  wanted,  the 
evidence  would  be  very  strong  to  shew  that  there  was  no 
design  of  transferring  the  ownership,  that  the  object  xras 
special,  that  it  was  made  to  be  in  readiness  for  a  parti- 
cular purpose,  consistently  which  which,  the  fotber 
mi^t  continue  in  possession.  In  a  court  of  law,  the 
only  question  is,  whether  the  deed  is  valid;  and  there  can 
be  no  enquiry  how  for  it  is  honourable  or  equitable  to 
insist  upon  it.  If  the  deed  is  complete,  whether  it  is  a 
qualification  to  sit  in  parliament,  asin  the  case  of  Colonel 
Pitt  {a)  J  or  to  kill  game,  as  in  Roberts  v.  Roberts^  tlie 
party  cannot  be  heard  to  all^e  his  own  fraudulent  pur- 
pose, it  being  a  fraud  upon  the  law  to  attempt  to  ^re 
another  a  qualification  without  making  him  owner  of  the 
estate ;  he  is  estopped  from  confining  the  operation  of 
hb  deed,  by  avowing  that  he  had  such  a  purpose.  In 
Curtis  v.  Penyt  Lord  Eldon  mentions  a  case  where  Lonl 
Ketyon  dismbsed  a  bill  to  have  a  reconveyance  of  an 
estate  given  as  a  qualification  to  sit  in  Parliament.  In 
the  case  of  Curtis  v.  Perry  itself,  ships  being  registered  in 
the  name  of  one  partner,  it  was  held  tliat  the  other,  or  those 

(a)  Cited  Ainb.  S66. 

claiming 
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claiming  under  bini,  could  not  allege  that  he  was  inteiv        18S1. 
ested  in  it,  and  explain  away  the  effect  of  the  registry, 
by  stating  it  to  be  for  the  purpose  of  evading  an  act  of 
parliament.  ' 

The  doctrine  of  courts  of  law  in  these  cases  is  well 
settled;  but  we  are  here  in  a  court  of  equity,  and  we 
xnust  consider  the  subject  with  reference  to  the  numerous 
authorities  upon  it,  and  must  attend  to  the  principle  to 
be  collected  from  them.    They  have  not  depended  singly 
upon  the  question,  whether  the  party  has  made  a  volun- 
tary deed ;  not  merely  upon  whether,  having  made  it,  he 
keeps  it  in  his  own  possession;  not  merely  upon  whether 
it  is  made  for  a  particular  purpose;  but  when  all  these 
circumstances  are  connected  together,  when  it  is  volun-(  A  Toluntaiy 
tary,  when  it  is  made  for  a  purpose  that  has  never  been^  f^^^^J 
completed,  akid  when  it  has  never  been  parted  with,  then^^ancl  ex\ecuted 
the  courts  of  equity  have  been  in  the  habit  of  consider-  tharfasnS^r 
ing  it  as  an  imperfect  instrument.    If  it  was  understood  been  com- 
between   the  parties,  that  it  should   only  be  kept  in  sideredin* 

readiness  to  be  used  if  wanted,  or  if  it  is  made  exparte^  ?l">ty."  ?« 

^  imperfect  m- 

and  never  intended  to  be  divulged  to  the  grantee,  unless  strumeot. 

the    particular  purpose  requires  it;    the  question  is, 

whether  there  is  not  then  a  locus  pcenUcrUia :  if,  under 

such  circumstances,  the  grantee  furtively  gets  possession 

of  the  deed,  though  it  is  good  at  law,  yet  he  has  obtained 

it  contrary  to  the  intention  of  the  grantor,  who]  never 

meant  him  to  have  it;  and  will  not  a  court  of  equity,  at 

letet,  refuse  him  its  assistance?    This  prmciple  will  be 

found  to  pervade  all  the  cases.     It  may,  perhaps,  when 

the  transaction  is  known  to  both  parties,  rest  upon  the 

supposition  of  a  collateral  agreement  between  them, 

that  the  deed  should  not  be  used, — should  not  be  called  ^ 

forth  into  life,  unless  wanted  for  the  special  purpose,  and 

that  the  deed  being  executed  on  the  faith  of  that  agiiee- 

ment,  it  is  contrary  to  good  conscience  and  equity  to 

call 
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1821.       oalt  for  it^  and  apply  it  beyond  the  porpoae  for  which  the 
n^  *  ^     grantee  knew  it  to  be  intended. 

V. 

BiTTCHsa.         The  first  case  is  Ward  y,  LatU,  where  the  fiitber 

executed  a  bond  to  bis  daughter,  to  screen  himsdf  from 

taxes,  always  kept  it   by  him,  though  it  was  made 

payable  immediately:  thia  circumstance  of  the  gnotor 

keejHng  the  possession  of  the  instrument^  and  nerer 

delivering  it  to  the  grantee,  is  a  very  material  featore  in 

1  all  the  case?.    The  Court  then  oonsidored  all  the  or- 

(^  cumstances  as  evidencing  an  incomplete  tnmsa^on;  die 

/  Lord  Keeper  thought,  that  i?  tEe'daughler  had  got 

^  posseuion  of  the  bond,   equity  would   have  relieved, 

going  a  step  further,  than  the  Defendant  here  requires 

by  setting  the  bond  aside.    There  is  another  C9se  m 

the  same  book,  BarUm  v.  Heneage^  (a)  which,  as  far  as 

as  it  goes,  is  an  authority  on  the  other  side;  a  father 

i^  having  made  a  voluntary  settlement  and  bond  in  favour 

'  of  hi9  daughters,  kept  them    in    his  possession,  and 

received  the  rents  and    profits  till  his  death;  it  was 

/decided  by  the  same  Lord  Keeper^  and  considering,  fiom 

/  all  the  circumstances,  that  the_trans§ction  was  complete, 

)  he  said,  they  must  be  treated  as  the  &ther's  deeds,  and 

decreed  them  to  be  carried  into  execution. 

The  next  case  is  CUxvering  v.  Clavering,  (&}  where  the 
Court  would  not  relieve  against .  a  voluntary  settlement, 
on  the  ground  of  the  settlor  not  having  acted  on  it,  and 
having  made  another  settlement;  Lady  Hudson*s  case  is 
there  cited,  where  a  fiither,  displeased  with  his  son,  made 
an  additional  jointure  on  his  wife,  and  afterwards  can- 
^  celled  the  deed;  she^  notwithstanding,  recovered  upon 
it.  In  these  two  cases,  it  is  to  be  observed,  that  the 
deeds  were  not  made  with  the  view  of  being  brougbt 

(a)  Free,  tii C%.  tio.  (6)  2  Kent.  473. 

forward 
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forward  at  a  future  time,  for  a  particular  purpose;  they        1821. 
were  complete  at  the  time,  though  the  parties  aften/vards 
rqpented. 

The  next  case  is  Naldred  y.  Gilham.  {a)  It  is  true, 
that  the  Lord  Chancellor  thei*e  lays  some  stress  upon 
what  he  conceives  to  have  been  a  degree  of  imposition 
practised  on  the  lady,  who  made  the  settlement  But 
I  do,  not  see  any  evidence  that  she  gave  instructions  for  ' 
a  revocable  instrument,  and  that  another  was  prepared} 
She  seems  to  have  supposed,  that  keeping  the  deed  in 
her  possession,  would  keep  the  estate  in  her  power.  It 
does  not  appear,  that  she  signed  a  deed  different  from 
what  she  intended,  but  that  she  did  not  know  the  legal 
e£fect  of  it.  The  case  is  cited  by  Lord  Harimicke^  in 
Boughton  V.  Boughton  (£},  as  a  case  to  be  foUowedj  he 
states  the  circumstances  of  it,  and  mentions,  as  one  of  die 
reasons  of  the  decision,  that  the  keeping  the  deed  by  her, 
implied  an  intention  of  revoking. 

The  next  case,  in  order  of  time,  is  Cotton  v.  King  (c)  .* 
the  Lord  Chancellor  there  said,  that  if  the  Lady  Cotton^ 
after  executing  the  deeds,  kept  them  in  her  own  power, 
and  they  had  been  got  from  thence,  she  should  not  have 
been  bound  by  them,  and  so,  if  they  had  been  in  her  • 
agent's  hands.  In  this  case.  Butcher  was  the  agent  of 
Cecil.  But  the  point  which  the  Lard  Chancellor  thought 
of  most  weight  against  Lady  Cotton  was,  tliat  she  Lad 
declared  an  intention  to  put  it  out  of  her  power ;  that, 
be  thought,  took  it  out  of  that  line  of  cases  where  the 
Court  considers  the  deed  imperfect,  and  not  meant  to  be 
-followed  up  by  any  practical  result  The  same  prin- 
ciple is  to  be  foimd  in  the  subsequent  case  of  King  v. 
Cotton  {d) :  tlidugh  these  cnses,  at  the  utmost,  are  rather 

(«)  iP.ir.577.  (A)  iAik.esLS, 

(c)  2  p.  W.  55S.  (d)  8  P.  fV.  674. 

Vol.  IL  P  p  dicta 
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IdSl.       dicta  than  decisions,  having  finatly  turned  upon  other 
points. 

Birch  V.  Blagrave  (a),  decided  by  Lord  Hardwicke^  is 
A  Strong  case.  Mis  Lordship  begins,  by  saying  that  be 
lays  aside  all  considerations  of  fraud  and  trust;  and  so  I 
think  that  here  all  such  considerations  afe  to  be  laid 
liside :  we  are  not  to  view  the  Plaintiff  as  ^  particeps 
critninis:  he  was  not  a  party  contriving  this  shdm  con* 
veyance;  it  was  the  father's  act  only.  Lord  Hdrdvciche 
mentions,  as  the  distinguishing  feftture  of  the.  case,  tbat 
die  father,  who  executed  the  deed,  to  avoid  serving  tiie 
<yffice  of  sheriff^  had  not  actually  taken  the  oaith.  If  the 
fle^  had  been  acted  on,  it  would  have  been  too  late  to 
get  it  back;  but^  in  the  mean  time,  he  considered  it  as 
fyrepitfatoty  only.  On  this  principle,  be  says,  thait  in  the 
case  of  Colonel  PUt^  if  he  had  never  sat  in  parliament 
by  virtue  of  the  conveyance,  he  should  have  thought 
that  the  decision  ought  to  have  been  different,  and  he 
recognizes  the  authority  of  Ward  v.  Lant.  This  then 
was  a  case  where  Lord  Hardwicke,  sittitlg  in  k  Court  6i 
Equity,  thought  himself  warranted  not  only  in  refusing 
relief  upon  a  voluntary  conveyance,  kept  in  the  pos- 
session of  the  settlor,  a^d  intended  for  a  purpose  that 
did  not  take  effect,  but  interposed  to  set  it  aside.  Hiere 
is  another  case  entitled  to  less  authority,  that  of  Plata- 
mane  v.  Staple  (5),  where  a  conveyance  was  made  to  give 
a  qualification,  but  was  never  applied  to  that  purpose ; 
^  it  was  thought  upon  that  ground  that  there  was  sufficient 
doubt  to  grant  an  injunction  till  the  hearing:  it  is  not 
therefbfe  an  absolute  decision. 

The  case  of  Roberts  y.' Roberts  {c\  in  the  Exchequer, 
may  certainly  be  said  in  some  measure  to  call  in  question 

(a)  Amb.  364.  {h)  Coop.  950.  («)  Damd^  145. 

the 


L 


the  importance  of  ibe  drcilthstfthce  df  tbd  detf  lt6t       '^^^ 

having  beeti  Used.    Th^  Zc^rf  CKf^  BdroH  ititleU  iftfc     *^^^ 

strong  inclination  of  Ilis  dpiiilon  to  be,  ihU  iliftt  t^tetitd^         \ 

stance  wis  not  a  sufficient  ground  for  calling  it  back :      I'u'^Rif. 

but  it  is  to  btiobsefVkl  thatin  tW^ase,  ^  In  ttdtiailone 

t.  Siajple^  the  Court  bad  grahted  an  higtirididh.    TK« 

testator  also  had  thefe  delivered  the  de^  tb  his  bfoffierj  V 

he  had  put  it  out  of  his  po#er.  It  y^  allso  vtnddiihUiSty 

a  cas^  where  both  partiesf  wei^  ^gdged  in  ihe'  ttitii^ 

actioil  {  if  it  was  a  fffifud  lipon  the  la#,  they  were  ^tiaHf 

conusant  of  it ;  and  the  G>art  might  therefbrfe  tf cJlf  say 

that  it  w6uld  assist  neither.  When  it  came*  on  for  ^rial  it 

Nisi  Prius,  the  learned  Judge  thought  the  deetf  #ft^ 

TOid :  tb6  Court  of  KiiYg's  Bench,  hon^ev^i";  ^tdtikA  i 

new  ttial ;  Hit  1/frd  tihief  Justice  obdeTvhig  As  a  dtsdhe-^ 

fion,  (hfrt  in  Biteh  I.  Blagrate  and  Ward  v.  Ldni  tfi^ 

de^di  had  ii^^r  tteen  deliv^ted*   With  rdspedt  to  Plata* 

mone  v.  Staple,  h6  ftiysi  that  the  party  might  r^r^  Hkefy 

have  idt^iided  to  giVe  a  rerit-chdtge  olily  vti  the  eT^td  of 

the  Befendatit'^  becoming  a  meitfber  of  parliament  j  arid 

Mr.  Justice  £a{%  dibsettes  iijiofi  f he  ^anie  case  ibaf  ft 

was'  e:lcetuted  far  a  special  purpos^  tthich  Heset  (bdk 

efiecty  thtis  recognizing  ilie  cRstiiictidVlf  dii  ^hich  that  etee 

was  decided  Boberts  V.  kdktts  is  thef  efere  distingriish-K 

able  ftotri  this  casi6;  there  the  deed  Wris  <iompIct6J  it  t^rf 

to  stop  a  pros^dttidh  then  pendhlg,  and  had  dctiialff 

been  delifeted  iAto  the  haiid^  of  th^  d^ee. 

In  additicm  to  thes^  cdse^  (her^  is  that  of  Bracienbunf 
V,  Brackenbutyi  ^hidh  U  disthiguish&Ste  in  on^  ^espedt^ 
a  fraud  having  certainly  been  practi^  in  gettikig  pos- 
session of  the  deed.  The  Vice  Chancellor  thought  that 
ad  likt  ejectment  might  be  deieat^d  by  letting  u^*  an 
Outstanding  term,  the  FTaiiitilf  ought  to  be  restrained 
^om  setting  it  upf  th^  tArd  Ckatitetlc^  ifxitiiinated  \ik 
opinion,  that  it  Wad'  a  Cs^  inf  ^hich  t^wXxdd  feffeve' 
P  p  2  neither 
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18S1.  ndtber  party;  and  that  the  Plainti£P  could  therefore  not 
be  restrained  fix>m  using  the  term ;  or  that,  at  least,  if 
it  could  be.done^  it  must  be  by  bill. 

This  is  a  view  of  all  the  cases ;  and  difficult  as  it  may 
be  to  extract  a  principle  from  them,  yet  I  think  there  is 
a  great  preponderance  of  authority  in  support  of  the 
proposition,  that  in  a  case  where  a  voluntary  deed  is  made 
without  the  knowledge  of  the  grantee,  when  it  is  made 
"^fbr  a  special  purpose  for  which  it  was  never  required  to 
he  made  use  of,  when  it  has  been  kept  in  the  hands  of 
the  grantor  without  ever  being  acted  on,  a  Court  of 
Equity  will  not  relieve  upon  it.  My  only  doubt  is, 
whether  I  should  not  take  the  same  course  as  in  Roberts 
V.  RobertSy  by  allowing  the  Plaintiff  to  proceed  at  law ; 
for  if  he  should  substantiate  his  tide  at  law,  it  may  be  a 
question  whether  he  may  not  resort  back  here  for  the 
tide  deeds  and  the  account  of  the  mesne  profits.  The 
Plaintiff's  case  indeed,  may  as  easily  be  established  at  law 
as  in  equity:  the  deed  being  lost,  and  the  Plaintiff 
having  a  copy  of  it,  wants  nothing  but  a  discovery 
whether  the  Defendants  have  it ;  and  they  admit  it  to  be 
lost,  there  is  therefore  no  difficulty  at  law.  It  is  not  a 
ground  for  dismissing  a  bill,  that  the  party  has  come 
into  Equity  for  relief,  when  his  case  required  a  discovery 
of  the  loss  of  the  deed,  because  originally  there  was  not, 
as  there  is  now,  the  same  fiu:ility  in  recovering  in  such 
cases  at  law  as  in  equity.  The  loss  gives  a  right  to 
proceed  in  this  court  to  recover  the  property;  but  then 
a  case  must  be  made  out  for  equitable  relief;  which  has 
not  been  done  here. 

On  the  second  point,  I  think  that  there  is  enough  to 
put  the  Plaintiff  to  his  election  if  he  should  succeed  at 
law.  It  is  clear  that  the  estate  is  by  mistake  described 
as  leasehold,  the  testator  having  no  other  estate  at  the 

place. 
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place.  The  latter  passage  in  the  will  is  quite  inexplicable^ 
unless  it  refers  to  this  estate,  and  unless  he  considered 
it  to  be  included  in  the  previous  devise.  Though  he 
had  conveyed  it  away,  yet  if  he  conceived  it  to  be  hi% 
and  treated  it  as  such,  then  it  b  the  common  case  of  one 
person  giving  away  the  estate  of  another ;  if  there  was 
an  intent  to  pass  it,  it  comes  within  the  case  in  AnMer. 
I  only  throw  out  this,  which  is  my  present  impressiouy 
as  it  may  be  the  means  of  saving  the  parties  some 

If  the  Plaintiff  succeeds  at  law,  and  the  Defendants 
should  apply  to  restrain  him  from  proceeding  on  the 
judgment,  that  will  be  a  very  different  question,  which  I 
do  not  now  decide.  At  present  I  will  retain  the  bill 
for  a  year,  with  liberty  for  the  Plaintiff  to  bring  an 
action :  he  does  not  want  any  admission  from  the  Defend- 
ants except  that  of  the  deeds  being  lost :  but,  I  think, 
upon  the  whole,  it  will  be  best  not  to  impose  any  terms 
upon  them. 


VV  S 
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ABBEY  LANDS. 
&<  Tithes.  J  1,16, 17- 


ADMJNISTBATOR. 

See  BLSAUlJAQf  1. 


AGREEMENT. 

Pending  a  suit  to  set  oside  ^r^- 
nients ;  heldt  thai  (he  OefendaoU 
were  bound  to  give  to  the  Plaintiff 
the  benefit  of  those  terms  which 
were  for  bis  a4vantage.    Page  559 

See  Specific  Performance. 


APPEAL. 

See  Practice,  8. 


ARBITRATION. 
1.  A  bill  will  not  lie  to  set  aside  an 
nward  on  a  question  of  fact  re- 


ferred  to  arbitration^    except  fbr 
corruption,   partiality,  or  irregu- 
larity of  conduct  in  the  ar|>itrators. 
Page  249 

2.  On  a  bill  to  impeacli  an  awafd, 
evidence  of  the  merits  on)y  tp  be 
received  so  far  as  it  throws  light 
on  the  conduct  of  the  arbitrators. 

259 

S.  Irregular  for  two  arbitrators  to 
meet  without  notice  to  the  third ; 
but  not  a  sufficient  grpund  to  s^t 
aside  the  award,  when  th^  sub- 
stance was  settle4  in  his  presence* 
Smble*  i6l 


BANKRUPT. 

1.  A  creditor  having  paid  himself 

part  of  his  debt  by  the  sale  of 

goods  taken  under  an  executioO| 

the  validity  of  which  yfa»  disputed, 

Pp  4 
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admitted  (after  die  choice  of  as- 
signees) to  prove  for  the  differ- 
ence. Page  220 

2.  Petition  to  stay  the  certificate,  on 
the  ground  of  the  rejection  of  a 
debt,  liaving  been  served  on  the 
bankrupt  only  one  day  before  the 
petition*day,  dismissed  with  costs. 

Ibid. 

S.  A  promissory  note  is  drawn  for 
the  accommodation  of  A.,  who 
transfers  it  to  B.  and  C,  without 
indorsement  for  valuable  consider- 
ation, and  afterwards  becomes 
bankrupt,  and  dies  intestate.  Held 
that  B,  and  C,  might  recover 
against  the  drawer,  the  note  having 
been  indorsed  many  years  after  it 
was  due  by  B.  to  £.  and  C.,  fi. 
having  for  that  piurpose  procured 
letters  of  administration  to  the 
effects  of  A.  2S7 

4^  A  bankrupt,  to  a  question  whether 
he  had  not  within  six  months  pre- 
vious to  the  commission,  executed 
two  conveyances  of  his  estate  and 
effects,  or  part  thereof,  to  his 
son,'^  answered  **  not  to  my  know- 
ledge.**  This  answer  held  to  be 
satisfactory;  no  further  questions 
having  been  put.  437 

5.  When  a  bankrupt,  committed  by 
the  commissioners,  is  brought  up 
by  habeas  corpus^  notice  must  be 
given  to  the  assignees ;  and  notice 
on  Saturday  afternoon  for  Monday, 
unless  his  right  to  be  discharged  is 
perfectly  clear,  is  not  sufficient. 

6»  It  is  no  objection  to  a  warrant  of 
commitment  reciting  several  exa- 


minations, that  it  omits  to  mention 
tliat  the  bankrupt  who  had  been 
committed  was  discliarged  at  the 
conclusion  of  one  of  the  examin- 
ations. Poge  453 

7.  A  mortgagee  may  petition  to  stay 
a  bankrupt's  certificate.  548 

8.  The  circumstance  of  his  not 
having  tendered  any  proof  till  the 
third  meeting,  will  not  prevent 
him  from  presenting  such  a  peti- 
tion. Ibid, 

9.  Where  the  amount  of  the  mort- 
gage debt  was  disputed,  the  cer- 
tificate w^as  lodged  in  the  bankrupt 
office,  till  it  should  be  ascertained* 

Ilnd. 

10.  When  the  bankrupt  is  appre- 
hended under  a  Judge's  warrant, 
pursuant  to  the  stat.  5  G.  2.  c.  30. 
«.14.,  the  commissioners  have  the 
power  of  examining  him,  although 
the  time  for  his  surrender  has  ex- 
pired ;  and  if  his  answers  are  satis- 
factory, he  is  discharged,  unless 
indicted ;  if  not,  the  commissionere 
have  the  same  power  of  committing 
as  on  other  examinations.         560 


BARON  AND  FEME. 

1.  Husband  and  wife  having  a  joint 
power  of  appointment  over  the 
wife's  estate,  agree  in  writing 'to 
sell  it.  A  specific  performance 
cannot  be  compelled  against  them. 
Setnble.  425 

2.  Under  a  contract  by  husband  and 
wife  for  sale  of  the  wife's  estate, 
the  Court  will  not  decree  him  to 
procure  her  to  join,  425 
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3.  A  married  woman  cannot  by  con- 
sent, on  examination  in  court,  part 
with  her  interest  in  a  fund  settled 
on  her  marriage  for  her  separate 
us^during  her  life,  with  a  clause 
against  anticipation,  with  remainder 
to  the  survivor  of  her  and  her  hus- 
band. Page  456 

4.  Money  bequeathed  to  be  invested 
in  an  annuity  for  the  life  of  a  mar- 
ried woman,  for  her  separate  use, 
paid  to  the  husband  upon  her  con- 
sent taken  in  court.  457 

5.  A  fund  in  which  a  married  woman 
has  a  reversionary  interest,  trans- 
ferred to  a  purchaser,  on  her  con  • 
sent  taken  in  court.  ^^S 

BIDDINGS. 
See  Pbacticx,  4»  5. 


BILL  OF  EXCHANGE. 

See    Bamkrupt,    3.^N£    xxxat 

RxoKO.  —  INDOR8BMXNT9  1,  2. 


CASE. 
See  Practice,  2. 


CHAMPERTY. 
Whether  a  devisee  and  heir  at  law 
can  join  in  a  bill  claiming  an  equity 
of  redemption,  upon  the  allegation 
that  questions  having  arisen  as  to 
which  of  them  was  entitled  to  it, 
they  had  agreed  to  divide  it  be- 
tween them,    Quare,  « 


CHARITY. 

1  •  Devise  of  a  house  after  the  death 
of  A,,  for  the  use  of  the  master 
that  might  be  appointed  to  a 
school  for  the  instruction  of  poor 
persons  in  W,,  and  a  bequest  of 
money  upon  trust  to  apply  the 
interest  in  procuring  a  master  and 
mistress  for  instructing  poor  child- 
ren, and  in  keeping  the  school- 
house  in  repair,  and  to  apply  the 
residue  of  the  interest  to  the  poor. 
Held,  that  the  bequest  to  the 
school  was  void  as  being  connected 
with  the  devise  of  the  house ;  and 
the  amount  intended  for  that  pur- 
pose being  uncertain,  the  gift  of 
the  residue  was  also  void.  Page  270* 

2.  A  bequest  of  money  connected 
with  ft  devise  void  by  the  statute 
oi  mortmain,  fails  though  the  devise 
is  revdked  by  a  subsequent  con- 
veyance or  surrender.     Semble, 

Ibid. 

3.  If  an  undefined  proportion  of  a 
legacy  is  to  be  applied  to  a  pur- 
pose void  by  the  statute  of  mort- 
main, it  vitiates  the  whole.       277 

4.  When  the  fund  is  applicable  at 
discretion  to  several  purposes, 
some  of  which  are  void  and  the 
others  not,  it  will  be  confined  to 
the  latter.  Ibid. 

5.  Gift  of  the  residue  of  a  fund  after 
the  application  of  an  undefined 
amount  to  a  void  charity,  is  void 
for  uncertainty.  Ibid. 

6.  By'^deed,  a  corporation,  to  which 
a  sum  of  money  has  been  given 
for  the  purposes  mentioned  in  the 
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deed,  and  to  the  intent  that  it 
might  be  l^id  out  in  the  purchase 
of  lands  of  the  clear  yearly  value 
pf  J  20/.  and  morci  covenants  to 
pay  tbereoiit  annual  sums  of  nearly, 
^he  same  ^mpunt  to  certain  cha- 
rities ii>  rotation ;  the  corporation 
itself  being  one  of  thpse  charities, 
there  being  no  express  gift  of  the 
surplus^  and  the  decrease  and  sub- 
sequent increase  of  tb^  rents  being 
in  certain  events  provided  for : 
Held>  that  the  other  charities  were 
not  entitled  to  call  for  a  distribu- 
tion of  the  increased  rents. 

Page  29^ 
7«  The  rules  prevailing  for  the  con- 
slructipA  of  gifts  to  charitable  uses, 
^e  tp  be  considered  only  as  fur- 
nishing indicia  of  the  donor's  in- 
tention. 317 

8.  The  soundness  of  the  principles 
that  a  gift  of  rent-charge  to  a 
chanty  equal  at  the  time  to  the 
annual  value  of  the  estate,  carries 
the  increased  rent,  and  that  as  th^ 
charity  would  lose  if  the  fund  de- 
creased, it  ought  to  gain  if  it  in- 
Creased  in  value,  doubted;  but 
being  settled  by  decisions,  they 
ought  not  to  be  disturbed.        318 

9.  In  distributing  the  increased  rents 
of  a  charity  estate,  the  Court  of 
Cfiancery  has  authority  to  alter 
not  only  the  proportions  in  which 
th^  objects  of  the  charity  would 
take  under  the  original  instruments, 
but  also  the  objects  themselves. 

319 

10.  Although  a  charity  is  not  barred 
by  the  statute  of  limitation,  an 


adverse  enjoyment  for  a  long  ^me 
is  a  very  material  consideration  in 
construing  an  instrument  under 
which  it  claims.  Poge  32 1 

11.  The  master  of  a  free  school 
beitag  appointed  by  the  persons 
acting  as  trustees,  and  having 
acted  as  such  for  many  years,  the 
validity  of  his  appointment  is  not 
to  be  questioned,  if  he  has  duly 
executed  the  duties  of  the  office. 

553 

12.  The  master  of  a  free  grammar 
school  permitted  to  take  boarders 
to  be  educated  in  the  school,  but 
not  so  as  to  prejudice  the  free 
scholars.  Ihid^ 

13.  Several  donations  partly  for  the 
support  of  a  school,  and  partly  for 
the  support  of  a  grammar  school, 
being  devoted  by  the  commiattoB* 
ers  of  charitable  uses  in  1623»  to 
the  maintenance  of  a  grammar 
scliool,  and  that  decree  having 
since  been  followed,  the  whole  fe» 
venues  most  be  applied  to  the 
uses  of  the  grammar  school,  at 
least  during  the  continuance  of  a 
master  appointed  under  the  pre- 
sent system.  Rid. 

14.  Although  in  a  charity  case  the 
proper  relief  may  be  granted 
though  not  prayed  for,  yet  the 
state  of  the  record  is  to  be  con* 
sidered  with  reference  to  the  ques- 
tion of  costs.  370 

15.  Gift  to  trustees  to  support  a 
schoolmaster;  it  is  ip  their  dis- 
cretion to  found  a  grammar  school, 
or  a  school  for  teaching  other 
branches  of  learning,   subject  to 
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s^ 


the  ^oD^ouJ  of  (he  p^urf  of  C1^- 

cjry,  Pfl^tf  370 

}6«  On  a{)  ^pplicatjpn  for  the  regu- 
J^ljoi^  pf  ^  frie.e  ^rainniar  school, 
thp  prsptipe  at  th^  peripd  pf  the 
^poifftm^^  of  f^e  px^ep^  nwter, 
tg  be  f^^aide^^  dicing  bi§  ipon- 
finuance  in  office.  374 

gee  G|i/MPf  AS  SgBOOi., 

COMPANY. 

See  SOCIETT.  —  lN#17NCTiOK>  6, 9» 

CONSENT. 
Sei;  Baron  and  Feme,  3,  4>  5. 

CONTEMPT. 

g€$  IlTJUItfiTIDN,  1. 

CPNTRAPT. 
^j^  Specific  Performance. 

eodTft. 

fa  ft  Mill  for  M  Moount  of  a  fesidue, 
eibe  gi  the  reaiAiary  legatees  hav- 
ing by  assigningt  and  taking  the 
benefit  of  (he  insolvent  debtors' 
act,  reqdMnd  tire  supplemental 
bills  nfiffimiryf  the  additibiial  oosu 
Iff  b0  bof  pe  by  his  share.         iS5 

S00  VJSITDOa  AVD  FUADHASBR,  S.r- 

Pharitt,  14. 

COUNSEL. 

Si*  PAACTiCB>^. 

COVENANT. 

See  Injunction,  2.  — Proviso. 


CROWN. 

1.  4*  P^^  -8*  join  in  a  petitiop  pet  (be 
crown^  represent^g  a^  es^te  to 
^ave  eschea^4y  f^^  procure  a 
^ant  of  it  to  be  jnade  to  .them : 
HeJ.d,  t^^  A,  coul4  pot  f^f^xw%f^dB 
sji^t  ,VP  ^  claim  ^o  one  p^fi  lender  a 
pripr  title  in  ^^plf,  while  Jibing 
tjje  b^Acpt  of  the  gpan(  §b  1^9  the 
l^t,  ^«gc  :JS4 

?.  T^e  .4p.^we  of  ^^ctiop  jijl^  ;^ot 
^Uply  tp  gts^upa  frofn  fh^  q^wn. 
SembUf  ftid. 

3.  A  grant  from  the  crown  made 
jinder  a  tpist^JHe,  ma^  be  re€al|a4> 
jH0l.wiftot4mding  ^nj  dfsriy^tiye  ti- 
tles depfef^ding  q^  jju  %2 


%  y;^wp.o»  Ajiff  P;^i§ci^5i»,  >,t- 

fRAgyXjCE,  15. 

PPED. 
1.  ^.,  ip  a  cjQfiv^yftqqe  %p  u^^,  Re- 
citing fhaf.  he  w^  dp/?iroiw  ^at 
.certain  es^te^,  d^rive4  frqm  his 
potlier's  family,  should  remain  in 
the  family  and  ^lood  qf  iS«  |{,^  his 
roaterpal  grandfi^^er,  in  cpnsj4^r- 
ation  of  his  n^tur(4  love  .^d  ^^ec- 
tion  to  Ifis  relations,  the  h^jrs  of 
S.  R.t  an4  to  tljp  inten(  \\^t  the 
8ai4  es^tps  nugb^  pPftfipue  iin  fjie 
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family  and  blood  of  his  late  motk^, 
on  the  side  of  her  father ;  settles 
them  to  the  use  of  himself  for  life, 
remainder  to  the  heirs  of  his  body; 
for  default  of  such  issue  as  he 
should  appoint,  and  for  default 
of  appointment,  to  the  use  of 
the  right  heirs  of  S,  R»y  with  a 
power  of  revocation  and  new  ap- 
pointment. The  ultimate  remainder 
is  contingent,  and  will  vest  in  the 
person  who  happens  to  be  the  right 
heir  of  iS.  R.,  at  the  expiration  of 
the  estates  previously  limited. 

Page  1 

2.  If  the  time  at  which  a  remainder 
in  a  deed  is  to  vest  is  not  ascer- 
tained by  the  limitation  itself,  it 
vests  immediately  in  consequence 
of  the  legal  presumption  in  favour 
of  vesting  estates ;  but  that  pre- 
sumption may  be  rebutted  or  con- 
trouled  by  the  intention  collected 
from  the  recital  or  any  other  part 
of  the  deed.  81 

8.  Where  a  limitation  in  a  deed  is 
perfect  and  complete,  it  cannot  be 
controuled  by  intention  collected 
from  other  parts  of  the  deed.      64 

4.  An  imperfect  limitation  must,  be 
construed  by  the  meaning  and  in- 
tention collected  from  the  whole 
of  the  deed  taken  together.        88 

5.  In  construing  a  deed,  legal  pre- 
sumption can  only  prevail  in  the 
absence  of  a  contrary  intention,  or 
where  that  is  not  manifested  with 
sufficient  clearness.  89 

6.  Words  of  description  to  be  con- 
.  strued  according  to  the  intention, 

if  clearly  manifested  on  the  face  of 


the  deed,  though  contrary  to  their 
correct  technical  sense.     Page  92 

7.  The  effect  of  a  limitation  in  t 
deed,  which  taken  by  itself  would 
primd  fade  create  a  vested  re- 
mainder, will  be  controuled  by  a 
contrary  intention  clearly  mani- 
fested. 113 

See  Charity,  6>  7, 8. — Fraud^  1^  2. 
* 

DEVISE- 
See  Charity,  1. 

DIGNITY. 

1.  A  dignity  is  entailed  on  A.^  who 
dies,  leaving  issue  two  sons,  B.  and 
C.  To  a  bill  filed  in  the  life-time 
of  B,y  by  his  eldest  aon,  for  perpe- 
tuating evidence  of  his  father's 
marriage.  Demurrers  by  the  eldest 
son  of  C,  who  was  dead,  and  the 
attorney-general,  were  allowed. 

439 

2.  Whether  a  Court  of  Equity  has 
jurisdiction  to  entertain  a  bOl  filed 
to  perpetuate  testimony  in  support 
of  a  claim  to  a  dignity.  Qv.    Rid. 

See  Plsadiko,  2»  S»  4. 

DISSENTERS. 

1.  Jurisdiction  for  execution  of  a 
trust  for  supporting  a  dissenting 
meeting-house,  difficult  to  exercise. 

2.  Pending  a  suit  for  the  regulation 
of  a  dissenting  meeting-house,  the 
ministei^,  if  performing  his  duty, 
will  in  general  be  continued,  whe- 
ther duly  appointed  or  not.       247 

3.  A  dissenting  meeting-house  must 
continue  devoted  to  the  doctrines 
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originally  agreed  on  at  tlie  found- 
ation  of  the  trust,  though  some  of 
the  .congregation  may  change  their 
opinions.  P^g^  247 


ELECTION.  , 
See  Crown,  2. 

EVIDENCE. 

An  entry  by  a  deceased  person  may 
be  evidence,  though  he  could  not 
in  his  life-time  have  been  examined 
to  the  fact.  4>89 

See  Practice,  10.  —  Tithes,  1,  2, 
8.  7,  8,  9. 

EXECUTOR. 
Se0  Pleadiko,  1.  —  Bankrupt,  3. 
—  Indorsement,  1. 


FRAUD. 

1.  A  conveyance  executed  for  the 
purpose  of  giving  the  grantee  a 
colourable  qualification  to  kill  game 
remains,  without  being  made  use 
of,  in  the  custody  of  the  grantor, 
and,  after  his  death,  of  his  son* 
The. grantee  afterwards  obtaining 
the  possession  of  it,  by  represent- 
ing that  he  intended  by  means  of 
it  to  impose  upon  a  third  person, 
claims  the  estate.  A  Court  of 
Equity  will  not  grant  relief  to 
either  party.     Semble.  891 

2.  The  decree  upon  a  bill  filed  for 
tb«  delivery  of  the  deeds,  having 


directed  the  Defendant  to  bring  an 
ejectment,   the  Plaintiff  ought  not 
to  be  restrained  from  defeating  it 
by  m^ans  of  an  outstanding  term. 
Page  391 

3.  Bill  seeking  relief  upon  the  loss 
of  a  conveyance,  executed  to  give 
a  colourable  qualification  to  kill 
game,  retained  for  a  year,  with 
liberty  to  bring  an  action.         565 

4.  A  conveyance  executed  by  a 
father,  to  give  a  colourable  quali- 
fication to  his  son,  is  kept  in  his 
possession  during  his  life  without 
being  used,  or  made  known  to  the 
son.  Whether  it  is  valid  at  law. 
Q«.  565 


GRAMMAR  SCHOOL. 

1.  No  incompatibility  in  the  offices 
of  master  of  a  free  grammar  school 
and  vicar  of  the  parish.  376 

2.  An  endowment  of  a  free  grammar 
school,  without  more,  means  a 
school  for  teaching  the  elements 
of  the  learned  languages,  but  an 
usage  to  teach  other  branches  of 
learning  may  be  taken  as  ex- 
planatory of  the  words,  and  put 
a  different  construction  on  them. 

378 

3.  Several  endowments,  partly  for 
a  school  and  partly  for  a  free 
grammar  school;  held,  upon  the 
ground  of  constant  usage,  that  the 
whole  had  been  legally  devoted  to 
the  latter  purpose.  379 
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HEDGES- 
See  TtTHEs,  12. 


HEIR. 


See  Infant. 


HtJNDRED. 
5etf  TiTHB,  12,  13, 14. 


iNDOftSEMENT. 

1.  No  difference  between  indorse- 
ment of  a  note  by  the  party,  and 
one  by  bis  persona!  representative. 

Pag^  243 

2.  A  note  being  handed  over  for 
valuable  consideration,  the  indorse- 
ment is  a  form  which  the  party  is 
entitled  to  call  for.  Ibid. 

INFANT. 

Tb  &  bin  fot  sale  of  real  estates  by 

simple  contract  creditors  of  a  trader 

itgoiAst  his  heir,    an    infant,   the 

parol  ma|y  demur.    SemM^>      287 

INJUNCTION. 

1.  lyefefrdant  committed  for  breach 
of  to  injunction  after  notice  of  its 
having  been  obtiained,  idthough  the 
order  for  the  injunction  had  not 
been  served.  264 

2.  An  itijunction  will  not  be  granted 
to  restrain  the  breach  of  a  covenant 
in  articles  of  partnership  which  has 
not  beeti  infringed  for  any  length 
of  time,  where  the  bill  do>es  not 
pray  a  dissolution  df  the  partner- 
ship. 266 


3.  Whether  the  Court  will  M  any 
case  grant  suCh  an  injufkction, 
unless  ther^  is  ground  for,  atidi  the 
bill  pray,  a  dissolution  of  the  |Mrt- 
nership.     Qu.  Page  266 

4.  Injunction  to  restrain  the  sailing 
of  a  vessel,  containing  goods  sold 
to  a  person  who  had  become  in- 
solvent, but  over  which  the  Plain- 
tiff retained  a  right  of  stoppage 
in  transitu,  refused.  S49 

5.  Ader  the  common  injunction  has 
been  obtained,  the  Plaintiff  may 
move  to  extend  it  to  stay  trial  upon 
the  usual  affidavit,  although  the 
Defendant,  by  the  rules  of  the 
court,  must  put  in  his  answer 
before  the  trial  can  take  place.  388 

6.  Injunction  granted  to  restrain  pay- 
ment by  a  friendly  society,  found- 
ed on  erfoneons  principles^  tending 
to  exhaust  its  funds.  S90 

7.  On  a  bill  by  some  directors  of  an 
insurance  company,  constituted 
by  deed,  against  another  director, 
alleging  misconduct,  the  Court  re- 
fused to  interfere,  by  contineing 
An  injunction*  the  Plaimiik  not 
having  made  use  of  tte  powers  of 
regulation  given  theok  by  the 
deed.  503 

8.  Trustees  for  creditor,  after  a 
decree  larr  the  exeteudon  of  the 
trusts,  restrained  from  proeeeding 
in  a  suit  in  the  Court  of  Chaacery 
in  Ireland,  hafvrog  the  iaitfe  ob- 
jects. 563 

ISSUE. 
An  i6^e  is  not  to  be  directed,  ualess 
tb^re  be  reasonable  doubt  is  to 
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the  fact,  and  when  it  depends  on 
eTidence,  the  effect  of  which  can 
be  better  ascertained  by  a  jury. 
Page  464 
See  Tithes,  6. 


JURISDICTION. 

1.  No  remedy  in  equity  for  the  re- 
covery of  money  paid  on  compro- 
mise of  an  action,  where  the  party 
had  full  knowledge  of  the  facts, 
and  the  means  of  proving  them  at 
the  trial.  249 

2-  Voluntary  payment,  conclusive 
both  in  equity  and  law,  on  the 
principle  that  litigation  is  not  to  be 
multiplied.  263 

S.  A  Court  of  Equity  has  not  juris- 
diction in  any  case  to  stop  goods 
tn  transitu,     Semble*  349 

4.  Whether  the  Vice  Chancellor  has 
power  to  hear,  by  consent,  a  mo* 
tion,  to  discharge  or  alter  an  order 
made  by  the  Lord  Chancellor. 
Qtf.  429 

5.  The  Vice  Chancellor,  if  authorised 
to  discharge  an  order  of  the  Lord 
Chancellor's,  is  not  empowered  to 
alter  it.  Ibid. 

6.  The  Vice  Chancellor,  when  sitting 
for  the  Lord  Chancellor,  has  not 
jurisdiction  to  alter  or  discharge 
orders  made  by  the  latter.        431 

See  Arbitratioi*,  1.  —  Charity, 
9.  14,  15 — Dignity,  2.  — Dis- 
8KNTERS,  1.  —  Injunction,  8.  — 
Pleading,  4. 


LEGACY. 

1.  Bequest  of  lOOtf.  long  annuities 
**  now  standing  in  my  name  or  in 
trust  for  me."  At  the  date  of  the 
will,  the  testatrix  had  no  long  an- 
nuities, but  had  lOOO/.  Sper  cent, 
reduced  annuities.  Held,  that  that 
sum  passed  by  the  bequest. 

PageWl 

2.  Bequest  of  the  balance  in  the 
hands  of  testator's  agents  at  the 
time  of  his  death,  held  to  include 
a  sum  which  he  had  by  letter  di- 
rected them  to  invest  in  the  funds, 
but  which  was  not  invested  till 
after  his  death.  248 

3.  Gift  of  residue  to  be  equally  di- 
vided between  the  testator's  wife, 
sons,  and  daughters;  subject  never- 
theless as  to  the  shares  of  the 
daughters,  which  were  to  be  placed 
in  the  funds  in  the  names  of 
trustees ;  the  interest  to  be  paid  to 
them  for  their  lives  for  their  sepa* 
rate  use,  and  after  their  deaths  tlie 
testator  gave  the  shares,  to  the  in- 
terest of  which  his  daughters  should 
have  been  entitled  for  \ifey  to  their 
children  equally,  with  benefit  of 
survivorship.  Two  of  the  daughters 
having  survived  the  testator,  died 
without  children.  Held,  that  tbeir 
representatives  were  entitled  to 
their  shares.  279 

4.  Bequest  of  persoirsl  property  held 
a  general  residuary  disposition, 
although  accompanied  with  ex- 
pressions favouring  a  more  limited 
construction,  and  pointing  only  to  a 
particular  surplus  beyond  the  pro- 
perty  specifically  mentioned.    399 
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5.  Principles  on  which  a  residuary 
bequest  of  a  testator's  personal 
estate  is  extended  to  that  which  he 
subsequently  acquires.     Page'AOS 

6.  Very  special  words  required  to 
confine  a  residuary  bequest  to  the 
property  belonging  to  the  testator 
at  the  date  of  his  will.  406 

7.  Gift  of  personal  property  to  trus- 
tees, to  be  settled  on  the  marriages 
of  the  testator's  daughters  for  their 
separate  use>  and  on  their  deaths 
upon  trust  for  their  children,  with 
a  limitation  over,  in  the  event  of 
either  of  the  daughters  dying  with- 
out having  been  married^  or  without 
leaving  any  children  her  surviving. 
The  shares  of  the  children  of 
each  daughter  are  vested,  subject 
to  be  divested  by  all  dying  before 
their  mother ;  and  there  being  one 
alive  at  her  death,  the  represent- 
ative of  two  who  died  before  her, 
held  entitled  to  their  shares.     459 


LENGTH  OF  TIME. 

1  An  estate  subject  to  a  mortgage  in 
fee,  being  in  settlement  with  an 
ultimate  limitation  to  the  heirs  of 
jS.iR. ;  A.9  on  the  expiration  of 
the  previous  estate,  enters,  claim- 
ing  to  be  entitled  under  that  li- 
mitation, and  after  his  death  his 
son,  continue  in  quiet  possession, 
paying  interest  on  the  mortgage 
for  twenty  years.  The  devisee  of 
tlie  person  really  entitled  under 
the  limitation,  is  barred  by  the 
length  of  time.  2 

2.  Adverse  possession  of  an  equity 


of  redemption  for  twenty  years  is 
a  bar.  Page  191 

No  relief  in  equity  after  twenty 
years,  even  in  cases  analogous  to 
those  in  which  a  writ  of  right 
would  lie  at  law.  192 

Bill  by  mortgagee  for  a  sale  under 
a  trust  for  that  purpose  in  the 
mortgage  deed,  dismissed  upon 
doubtful  evidence  of  title  and 
possession  for  twenty  years,  with- 
out payment  of  interest,  demand, 
or  acknowledgment.  223 

5.  Satisfaction  of  a  mortgage  to  I)c 
presumed  after  twenty  years  pos- 
session by  the  mortgagor,  without 
payment  of  interesty-  demand,  or 
acknowledgment.     SemUe,     Ibid. 

6.  Where  a  debt  is  claimed  by  the 
Plaintiff,  and  is  disputed  by  the 
Defendant,  who  admits  that  it 
has  not  been  paid,  lapse  of  time 
cannot  raise  a  presumption  ot 
payment,  but  may  afford  a  pre- 
sumption  against  the  original  ex- 
istence of  the  debt.  22S 

See  Charity,  10. 

LIEN. 

See  Solicitor  AND  Client,  1,2,3. 


MINES. 
See  Mortgage,  1.  3. 

MODUS. 
See  Tithes,  4»  5. 10. 

MORTGAGE. 
1.  Motion  for  the  appointment  of  a 
receiver  upon  a  mortgagee  of  mines 
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wbo  had  become  a  partner  by  pur- 
chaung  s&ares  in  tbem, ,  upon  the 
ground  of  mismanagementy  and 
excluding  the  mortgagor  firom 
Interference^  refused;  the, parties 
having  regulated  their  rights  by 
subsequent  agreementi  and  the 
mortgagee  not  admitting  that  his 
mortgage  was  satisfied.   Page  5SS 

2.  The  rights  and  duties  of  a  person 
in  that  situation  not  to  be  govern- 
ed solely  by  priadples  applicable 
to  one  who  stands  simply  in  the 
character  of  a  mortgagee  or  part- 
ner. Ibid. 

S.  Mortgagee  in  possession  of  mines, 
not  bound  to  expend  more  than  a 
prudent  owner.  I6id, 

4.  If  he  can  be  deprived  of  the  pos- 
session on  the  ground  of  misma- 
nagement, it  must  be  of  a  clear  and 
specified  nature.  Ibid, 

5.  On  a  motion  for  a  receiver  against 
a  mortgagee,  insisting  by  answer 
that  he  has  not  been  fully  paid, 
the  Court  will  not  try,  by  affidavits, 
the  question  whether  any  balance 
is  due  to  him  or  not.  557 

See  Bankruptcy,  7. 8, 9.*r- Length 
oyTims,  1,  2,4,  5.  — Parties, 
2,  3.  —  FossESsio  FJ^atris. 

MORTMAIN. ' 
See  Charity.  1,  9,  3,  4,  B* 


NE  EXEAT  REGNO. 

Writ  of  ne  exeat  regno  refused,  on  a 

bill  to  enforce  an  agreement  to  give 

a  bill  of  exchange  to  secure  the 

debt  of  a  third  person.        '     211 

Vol.  IL- 


PAROL  DEMURRER. 
See  In V ant. 

PARTIES. 

1*  In  a  suit  concerning  the  inherits 
ance  of  a  trust  estate,  settled  .qo 
baron  C.  for  life,,  and  after  re- 
mainden  to  his  upborn,  childrep, 
upon  the  person  who  should  then 
be  entitled  to  claim  as  baron  C 
in  tail;  with  ultimate  remainder 
to  the  present  baron  C.  in  fee; 
the  person  presumptiTcly  entitled 
to  the  barony,  although  no  person 
entitled  to  a  prior  estate  of  in« 
heritancc  is  before  the  Court,  is 
not  a  necessary  party.         Page  2 

2.  Two  estates  being  mortgaged  to- 
gether, on  the  de^h  of  th^  mort- 
gagee the  equity  of  redemption 
of  the  bnie  devolves  on  A^  that  of 
the  other  on  B. :  J?,  is  a  necessary 
party  to  a  bill  by  A*  for  a  redemp- 
tion. Ibid. 

3. '  The  personal  representative  of  the 
mortgagor  is  a  necessary  party  to 
a  bill  for  the  execution  of  a  trust 
for  sale  by  way  of  mortgage.    229- 

4.  In  abill  to  compel  the  performance 
of  a  covenant  to  surrender  a  co- 
pyhold estate  to  A.,  in  trust  for 
others,  '4*  must  be  a  par^.       538 

PARTNER. 
See  In j.unction,  2, 3.  — Mohtgag?,^ 
1,2.4. 

PAUPER. 
See  Practice,  S. 

PEERAGE. 
See  DiGNiTY.-r Pleading,  2,  3. 4^, 
Q  q 
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PLEADING. 

1.  Plea  by  administrator  durante 
minoritate  to  bill  for  accouDts  of 
a  suit  by  the  executor,  for  the 
-same  purpose  in  the  ecclesiastieai 
court,  and  sentence,  aRowedos  a 
stated  account,  with  liberty  to 
except  as  to  subsequent  receipts, 
and  an  issue  directed  as  to  the 
pa3rment  of  a  particular  sum. 

Page  201 

^.  Plea  to  a  bill  by  a  person  suing 
as  Earl  of  S.,  (the  earldom  being 
a  Scotch  dignity,)  that  he  is  not 
Earl  of  S.,  but  that  the  Defend- 
ant is  Earl  of  S.  and  A'.,  and  aver- 
ring that  the  Plaintiff  is  the  natural 
son  of  the  late  Earl  of  S.  and  K.^ 
and  M,  M.,  who  were  resident  and 
domiciled  in  England  at  the  time 
of  his  birth,  and  were  not  married 
until  several  years  afl^r,  over- 
ruled: there  being  no  averment, 
either  that  the  title  of  S.  and  AT. 
was  the  same  as  that  of  5.,  or  that 
the  Plaintiff  was  bom  in  England, 

541 

S.  Whether  the  plea  should  conclude 
in  bar  or  abatement    Qw.      Ibid. 

4.  Whether  the  Court  of  Chancery, 
Ibr  the  purpose  of  deciding  on  the 
plea,  has  jurisdiction  to  determine 
to  which  party  the  dignity  be- 
longs. Jbid. 

See  Parties,  1—4.— Tithes,  IS. 

POSSESSIO   FRATRIS. 
J.  having  a  son  and  daughter  by  one 
venter,  and  a  son  by  another,  con- 
veys lands  to  A,  hh  surety  in  a 


bond,  as  an  indemnity,  and  dies; 
B.  pays  the  bond,  and  mortgages 
the  lands.  The  eldest  son  dies. 
The  mortgagee  having  been  in 
possession  without  account  or  ac- 
knowledgementy  semlkf  there  was 
no  possessio  Jratris  of  the  equity 
of  redemption.  J^gc  201 

POWER. 

1.  Bequest  of  5007.  to  A.  for  her 
life,  and  at  her  decease  to  divide  it 
in  portions  as  she  shall  choose  to 
her  children  ;  and  if  she  died  be- 
fore testatrix,  to  be  equally  di- 
vided amongst  her  children.  Heldy 
that  the  children  of  A*  living  at 
her  death  were  the  only  objects  of 
the  power,  and  as  such  entitled 
to  a  share  lapsed  by  the  death  of 
a  child  to  whom  it  had  been  ap- 
pointed. 431 

2.  A  power  to  appoint  the  propor- 
tions in  which  definite  objects  are 
to  take,  tacitly  includes  a  gift  to 
them  in  de&ult  of  appointment* 

434 
iSee  Baron  and  Feme,  I« 

PRACTICE. 

1.  Receiver  appointed  on  the  motion 
of  the  vendor,  pending  a  refeience 
of  title.  .    236 

2.  Will  of  real  estate  not  to  be 
proved  on  a  reference  befora  the 
Master.  ^289 

3.  Opinion  of  counsel  ordered  to  be 
produced,  where  it  was  taken  by  a 
tenant,  with  reference  to  kit  land- 
lord's title,  and  where  the  case 
was  stated  for  the  benefit  of  both 
parties*  91 
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4.  There  is  no  general  rule  that  a 
party  present  at  the  sale  shall  not 
open  biddings ;  each  case  most  de- 
pend on  its  own  circumstances. 

5.  A  pan^  who  neglects  to  bid  in 
consequence  of  the  auctioneer  de- 
danog  that  a  person  may  open  the 
biddings,  if  he  comes  within  eight 
days  after  the  report,  cannot  al- 
lege surprise  as  a  ground  for  open- 
ing the  biddmgs,  if  he  does  not 
come  within  that  time.  Ibid. 

6«  After  the  decree,  an  order  cannot 
be  made  on  motion,  to  restrain  the 
setting  up  of  outstanding  terms. 

$91 

7-  The  Court  will  not  under  the 
statute  56  G.  3.  c.60.,  order,  on 
petition,  a  re-transfer  of  unclaimed 
stock  that  has  been  transferred  to 
the  sinkmg  fund,  when  the  title  is 
disputtd.  897 

8.  An  appeal  may  be  proaecatcd  in 
Jbrmd  pavferii.  402 

9»  On  reference  to  appoint  a  manager 
•fan  estate,  the  Master  is  to  fix  on 
lihe  fittest  persoBi  without  regard'  to 
who  may  propose  him.  436 

10.  A  pcnon  examined  as  a  witness 
for  the  plaiadff,  being  afterwards 
made  a  defendant,  and  not  being 
interested  in  the  suit,  his  evidence 
maybe  read*  538 

IL  The  Master^s  report  on  a  refer- 
ence of  title,  will  not  be  suspended, 
to  wait  the  decisiim  of  a  suit  com- 
menced against  the  vendor  for  the 
recovery  of  part  of  the  estate,  but 
the  two  suits  may  be  heard  to- 
gether. 539 


12.  The  guardian  of  an  infant  de- 
fendant, being  a  cowdefendant,  and 
putting  in  a  joint  answer,  need  only 
sign  i  t  once.  Page  553 

See  IxjuNCTioK,  1.  5.  —  Vendor 

AND  PURCHABBR,  1,  2. 

PRESUMPTION. 
See  Lbnoth  op  Time^  4,  5,  6* 

PROMISSORY  NOTE. 
See  Bankrupt,  3.  —  Indorsement, 
1,2. 

PROVISO. 
As  to  the  efiect  of  a  proviso  expressed 
to  be  ^^  by  way  of  declaratiofi,  and 
not  of  covenant."    Qjau  510 


QUALIFICATION. 
See  Fraud. 


RECEIVER. 
SstfMoRTOAOB,  1.  5.-— Practice, 
1.9. 

REMAINDER. 
See  Deed,  1,  2,  3,  4.  7. 


SALE. 
See  Practice,  4,  5. 

SCHOOL, 
See  Grammar  School. 

SHIP. 
See  Injunction,  4. 
Qq  2 
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SOCIETY. 

A  yduntary  society  for  insurance^  by 
way  of  mutual  guarantee,  is  oi^  is 
not  illegal,  according  as  the  shares 
of  the  mon^y  laid  up  are  or  are 
not  transferrable  generally  to  per- 
sons not  members.  Page  503 

See  I^juNCTro^i  6, 7.  • 

SOLICITOR  AND  dLIENT. 

^.  Whether  a  solicitor's  lien^  for  his 
costs  on  a  fund  in  court  is  general, 
or  is  confined  to  the  costs  of  the 
fwnicular  suit.    Q^  214 

8.  Solicitor  having  in  bis  possession 
the  instrunleDt  on  which  his  client's 
r^bt  to  the  fund  rests,  he  has  a 
general  lien  on  the  fund.        Ibid. 

S.  Solicitor's  lien  does  not  extend  to 
debts,  that  are  not  dike  to  him  in 
his  professional  character.       .  S18 

SPECIFIC  PERFORMANCE. 

.1.  Specific  performance  refused,  of 

•    «  contract  improvideiltly  entered 

into  by  ignorant  persons.  41 S 

'  2.  A  contract  signed  by  one  party 

only  may1)e  enforced  by  thei)ther. 

SemUe.  426 

d.  Where  a  contract  is  signed  by  one 
party  only,  the  other  by  filing  a  bill 
for  a  specific  -performance,  makes 
it  binding  on  himself.  427 

4*  Where  a  contract  has  been  signed 
by  one  pari^  only,  whether  he  is 
not  at  liberty  to  recede  from  it  un* 
til  the  other  party  has  done  some 
act  to  bind  himself.     Q^.        428 

See  Babon  a1)d  F£M£|  1,  2. 


STATUTE  OF  FRAUD& 
See  Spsciyic  Psryormancb,  2, 3|4. 

STATUTE  OF  LIMITATIONS. 
See  Length  op  Tims,  1, 2,  S. 

STOPPAGE  IN  TRANSITU. 

See   iNJtmct'HON,  ♦.  —  JuKismc- 

TIOK,  3. 


TESTIMONY  —  feiLt  TO  PER- 
PETUATE. 

The  issue  in  tail  cannot  file  a  bQl  to 
perpetuate  testimony,  even  in  the 
case  of  an  entail  that  cannot  be 
bari-ed.    SemMe.  Page  459 

See  Dignity,  1.  2. 

TITHES. . 

1.  A  book  in  the  hand-wrifeing  of 
A.  B.,  purporting  to  contain  so 
counts  of  tithes  coUeeted  by  him 
seventy  years  ago,  cannot  be  re* 
ceived  in  evidence,  without  proof 
that  A.  B.  was  collector  nf  tithes 
at  that  time*  464 

2.  In  a  suit  for  tithes  by  the  lefse^ 
of  an  ecclesiastical  corporation  ag- 
gregate, to  whom  the  rectory  be- 
longed, ancient  docuroenti  in  th^ir 
possession,  purporting  to  be  ac- 
counts fitmished  by  some  of  their 
members  employed  to  collect  the 
tithes,  and  appearing  to  be  ap- 
proved and  settled,  are  admisaible 
in  evidence.  IM 

S.  The  statutes  of  the  body  enjoio- 
ing  the  appointment  of  collectoi^ 
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together  with  the  ifitemal  evidence 
of  the  documents^  and  their  coining 
out  of  the  proper  custody,  held 
sufficient  proof  Uiat  the  accounting 
parties  were  really  collectors. 

Page  ^6^ 

4.  Modus  of  4(f.  for  erery  milch  cow 
and  calf,  and  3d.  for  every  heifer 
and  calf,  in  lieu  of  tithe  of  calves 
and  milk,  bad.  liid. 

S*  Modus  of  Sd.  for  every  hogshead 
of  cyder,  and  Id.  for  fruit,  in  lieu 
Of  tithe  of  q>ples,  pears,  and  other 
fruit,  bad.  lUd. 

6.  It  is  the  duty  of  a  court  of  equity 
to  decree  tithes  m  kind,  when 
aatisfied  that  the  modus  set  up  is 
dther  bad  in  hiw,  or  that  it  has  not 
immemorially  ousted.  Ibid. 

7*  As  to  ike  principle  on  which  en- 
tries in  a  rector's  books  are  ad- 
mitted as  evidence  for  his  sue* 
cessors.    Qk.  473 

f^  Entries  of  tithes  received  in  the 
books  of  an  ecclesiastical  corpo- 
ration aggregate  entitled  to  a  rec 
tory,  are  evidence  for  their  suc- 
cessors. Jittf. 

9.  Whether  entries  in  the  books  of  a 
by  impropriator  in  fee,  of  tithes 
received,  are  evidence  for  those 
claiming  under  him.  JSm/. 

10.  The  union  of  articles  distinctly 
titheable  in  one  modus  objection- 
able. 485 

11.  Lands  which  were  held  dis- 
charged of  tithes,  before  time  of 
memory,  by  one  of  the  alien 
priories,  and  coming  to  the  Crown 
on  their  suppression,  were  granted 
to  lay  persons,  anj^by  them  to  one 


o^  the  greater  monasteries,  in 
whose  hands  they  remained  ^ 
the  dissolution,  are  no  longer  ex- 
empt from  payment  of  tithes. 

PageSlS 

12.  A  custom  ma  part  of  a  hundred, 
exempting  hedges  and  hedgerows, 
less  than  a  rod  in  width,  from 
tithes  of  wood  and  underwood,  is 
bad.  lUd. 

13.  Not  correct  to  plead,  that  by  a 
custom  used  and  approfved  in  P., 
and  nineteen  other  parishes,  no 
tithe  of  a  particular  kind  was  due 
or  payable  to  the  rector  of  Pi   521 

Uf  No  custom  tfi  nan  dedmandot  can 
be  good  except  for  wood,  and  for 
a  known  ancient  district,  not  less 
than  a  county  or  a  hundred.     5M 

15*  By  the  oonmKm  law,  all  land 
equaUy  charged  with  tithes;  there 
can  be  no  exemption  inherent  in 
the  land.  g^S 

16.  Lands  which  were  held  dis- 
charged before  time  of  memoiy, 
by  one  of  the  alien  priories,  and 
coming  to  the  Crown  on  their  sup- 
pression, were  granted  to  one  of 
die  greater  monasteries,  in  whose 
hands  they  remained  till  the  disso- 
lution, are  no  logger  exempt.   584 

17.  Lands  held  dischaiged  from 
tithes  before  time  of  memory,  by 
one  43l£  the  alien  priories,  coming 
to  the  Crown  on  their  suppression, 
are  no  longer  exempt.  5S6 


VENDOR  AND  PURCHASER, 

1.  Purchaser  of  estates  sold  under  a 

decree,   discharged,   <m  motion, 
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from  bu  piir<:luMe,  upon  error  in 
the.  decroe  being  •hewn,  though 
the  parties  are  proceeding  to  rec- 
tify it.  Page2S7 

9.  Whether  he  b  entitled  to  his 
coita«    Qu.  Ib&L 

S.  The  rule  of  compelling  a  pur- 
chaser to  take  tbe  estate  wheoa  a 
title  is  not  made  tOl  after  die  con- 
tract, not  to  be  extended.         1289 

Ssr  Pjucncs,  1;  11.  •*«  Spbcific 
FBRfoaMAircs. 


VICE  CHANCELLOR. 
See  JuRisniCTioif ,  4»  5,  6. 


WILL. 
See  PnACTicEy  2. 

WITNESS. 
See  Practice,  10. 

WOOD. 
See  TiTBMM,  18. 14. 
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Printed  b^  A.  Strahan,  Law-Printer  to  His  Majesty^ 
Priatera>Strwl»  Loodon. 


CHANCERY  REPORTS. 


1.  Coopxr's  (George)  Reportt  of  Cases  in  Chancery ^  in 
Hilary,  Easter^  and  Trinity  Terms^  1815.  Price  I6s. 
Boards. 

d.  Merivale's  (J.  H.)  Reports  in  Ckanceryi  from 
Michaelmas  1815  to  Michaelmas  1817,  i&clusive.  In  Three 
Vols.    Price  42.  5«.  in  Boards. 

S.  SwANSTO  n's  (C.T.)  Reports  of  Cases  in  Chancery ,  com* 
mendng  in  Sittings  before  Hilary  Term  181 8,  to  the  «nd  of 
the  Sittings  after  Michadmas  Term  1819.  In  Two  Vols. 
Royal  Octavo,    Price  2/.  I2s.  6d. 

*«*  The  remainder  of  Mr.  Swanston's  Reports  to  complete 
the  Series,  are  in  the  Press,  and  will  speedily  be  published. 

4.  Jacob  (Edward)  and  Walker's  (John)  Reports  of 
Cases  in  Chancery,  commencing  in  the  Sittings' after  Trinity 
Term,  59  G.  S.,  1819,  to  the  Sittings  before  Easter  Term 
1820.  Vol.  L  Royal  Octavo.  Price  1/.  Ss.  6d.,  Boards. 
Vol.  II.  Parts  I.  and  II.  Price  IBs.  sewed.  These  Reports 
will  be  regularly  continued. 

N.  B.  —  The  above  Chancery  Reports^  by  Messrs.  Cooper, 
Mrrivale,  Swanston,  and  Jacob  and  Walker^  form  the 
.  only  regular  Series  from  those  of  Messrs.  Vssey  and  Beames, 
to  the  present  time. 
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